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CASES 


ARGUED   AND   DETERMINED 


THE   ROLLS    COURT. 


1866. 

EVANS  V.  EVANS.  ^^•*- 

Dec.  19. 

rriHE  question,  on  this  special  case,  was,  whether  a  A  feme  covert, 
special  power  of  appointment,  contained  in  an  in-  niile?tert^ 

striiment  bearing  date  the  20th  of  July,  1847,  had  been  mentar^  power 

^»  '  of  appointment 

duly  exercised  by  a  will  of  the  1st  of  August^  1848.         over  penon- 

alty,  made  her 
will  in  1848, 
The  facts  as  stated  in  the  special  case  were  these : —  whereby,  with- 
in 1834,  the  father  o(  Emily  Haigh  left,  by  will,  a  trust  Slhw^JK 
fund,  now  amounting  to  the  sum  of  2,600/.,  to  two  trus-  power  or  to  the 
tees,  in  trust  to  pay  the  dividends  to  Emily  Haigh  for  J^^toit^'^he 
her  life,  for  her  separate  use,  and  after  her  decease,  for  Ef®^®"*^  ^^ 
her  children,  as  she  should  by  deed  or  will  appoint,  and  property  and 
in  default  of  appointment,  upon  trust  for  such  of  her  J|JJ^°Jjij^ 

children  as  should  attain  twenty-one,  in  equal  shares,      become  poa* 

fx  teaaed  of,"  and 
^"  ibetbengave 
**  ber  pro- 
perty" to  ber  buaband  and  ber  children.  She  died  in  1854,  at  wbicb  time  ibe  bad 
(independently  of  the  property  lubject  to  the  power)  93i.  arrears  of  income  and  a  con- 
tingent revenionaiy  interest  in  some  trust  moneys.  Held,  that  ibe  will  did  not  ope- 
rate as  an  execution  of  the  power. 

YOL.  XXIII.  B 
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1866.  On  the  20th  of  July,  1847,  a  deed  was  executed  be- 

tween Emily  Haigh  of  the  one  part,  and  three  trustees 
of  the  other  part,  whereby  it  was  declared,  that  they 
should  stand  possessed  of  four  other  sums  of  money  and 
the  securities  by  which  they  were  secured,  upon  trust  to 
pay  the  income  thereof  unto  Emily  Haigh  during  her 
life,  for  her  separate  use,  and  after  her  decease,  upon 
trust,  if  she  should  so  by  will  direct,  to  pay  and  apply 
the  whole  or  any  part  of  the  said  income  unto  any,  her 
surviving,  husband,  during  his  life,  and  subject  thereto, 
upon  trust  to  transfer  the  trust  premises  to  the  child  or 
children  of  Emily  Haigh,  in  such  proportions,  manner 
and  time  as  she  should  by  deed  or  will  appoint,  and 
subject  thereto,  to  such  children  as  should  attain  the 
age  of  twenty-one  years,  in  equal  shares. 

On  the  21  St  of  October,  1847,  Emily  Haigh  married 
Mr.  Evawty  who  confirmed  this  settlement.  On  the  1st 
of  August,  1848,  immediately  before  the  birth  of  her 
first  child,  Mrs.  Evans  made  a  will  in  these  words :  — 

**  This  is  my  last  will  and  testament  regarding  the 
disposal  of  the  property  and  income  I  am  now  or  may 
become  possessed  of.  I  hereby  appoint  my  uncle,  Mr. 
J.  T.  Haigh,  my  mother  and  my  husband  to  be  the 
trustees  or  executors  for  the  carrying  out  this  my  will. 
I  will  that,  in  the  event  of  my  leaving  children,  that  my 
dear  husband  shall  enjoy  the  interest  of  my  property 
during  his  lifetime,  and  that  at  his  death,  it  shall  be 
equally  divided  amongst  my  surviving  children  on  their 
arriving  of  age,  or  at  the  age  of  twenty-five  years,  to  be 
determined  by  the  trustees."  The  testatrix  made  several 
bequests  over,  contingent  on  her  leaving  no  children. 

Mrs.  Evans  died  on  the  13th  of  December,  1864, 
leaving  her  husband  and  three  children  surviving  her. 

At 
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At  the  time  of  her  deaths  she  was  entitled  to  the  sum  of  1866. 
92/.  \9s.f  being  the  proportionate  part  of  the  income  of 
the  several  trust  funds  settled  upon  her  as  above-men- 
tioned. She  had  also  a  reversionary  interest  in  some 
trust  moneys  contingent  on  the  death  of  her  mother, 
Mary  Haigh,  intestate.  She  survived  her  daughter  and 
was  still  living. 

The  first  question  was,  whether  this  will  was  a  valid 
exercise  of  the  power  of  appointment  given  by  the  set- 
tlement of  1847,  and  if  so,  to  what  extent.  The  second 
question  was,  whether  this  will  was  an  exercise  of  the 
power  of  appointment  contained  in  the  will  of  her  father, 
and  if  so,  to  what  extent. 

Mr.  Goldsmid,  for  Mr.  Evans.  The  will  of  Mrs. 
Evans  was  a  valid  execution  of  her  power,  though  it 
does  not  specifically  refer  to  it.  A  feme  covert  is  inca- 
pable of  making  a  testamentary  disposition  except  under 
a  power,  and  therefore  it  must  be  assumed  that  her  will 
is  made  in  pursuance  of  that  which  alone  enables  her,  of 
her  own  authority,  to  make  an  effectual  devise  or  be- 
quest (a).  The  will,  therefore,  of  a  married  woman  must 
primA  facie  be  referred  to  her  power. 

Lovell  V.  Knight  ijb)  does  not  govern  the  case,  for 
there  Mrs.  Lovell  had  a  sum  of  1 12/.  18«.  9d.  over  which 
her  will  would  operate  independently  of  any  appoint- 
ment under  the  power  (c),  and  the  same  was  the  case  in 
Lempriere  v.  Valpy{d\  where  the  testatrix  had  500/. 
settled  simply  to  her  separate  use,  which  would  pass  by 
a  general  gift  made  by  her  will.  The  case  of  Churchill 
V.  Dibben  (e)  was  overlooked  and  not  cited  in  the  cases 

of 

(a)  See   Parker  v.  Kelt,  12  (d)  5  Simons,  120. 

Modem,  469.  (e)  3  Ld.  Kei^on't  Cases,  85, 

(6)  3  SimonM,  275.  and  9  Simons,  447,  note, 

(f)  3  Simoiw,  277,  278. 

b2 
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1856«  of  Lofodl  T.  KmgJU  and  Lempriere  t.  Fo^,  mnd  there 
it  was  bdd,  that  if  a  married  woman^  having  a  testa- 
mentary power  of  appointment,  makes  a  will,  it  most  be 

Etavi.  intended  to  be  an  exercise  of  the  power,  although  it  con- 
tains no  reference  to  it.  The  same  was  held  in  regard 
to  real  estate  in  Cmrieis  ▼.  Kauidk{a).  Lord  Sl 
LeoMords  does  not  appear  satisfied  with  the  decision  in 
Lavellr.  Knight  {b). 

Here  the  word  **  income"  is  satisfied  by  the  arrears  of 
income  at  the  death,  bat  the  testatrix  had  nothing  to 
satisfy  the  words  **  property  I  am  now  possessed  of,"* 
except  her  own  property,  which,  by  the  settlement,  she 
had  subjected  to  her  power.  These  words  cannot 
operate  except  under  the  power,  and  must,  therefOTe,  be 
held  to  be  an  execution  of  it.  He  also  referred  to  StoM- 
den  F.  Standen  (c). 

Mr.  G.  L.  RusselL  LaveU  v.  Knight  {d)  is  the  ac- 
knowledged law  of  the  Court.  It  was  affirmed,  upon 
appeal,  by  the  Lord  Chancellor  («),  it  has  always  since 
been  followed,  and  is  a  binding  authority.  Here  the 
words  of  the  will  of  Mrs.  Evans  will  be  satisfied  by  the 
arrears  of  income,  and  by  the  reversionary  property. 
They  constituted  property  ''  she  was  then  or  might  be- 
come possessed  of."  The  powers  here  were  not  general, 
but  special,  and  the  Wills  Act  (/)  does  not  apply.  She 
bad  no  power,  under  the  will  of  1834,  to  appoint  to 
her  husband ;  but  by  her  will  she  gives  him  a  life  inte- 
rest in  the  whole ;  she  could  not,  therefore,  have  bad 
the  power  in  her  contemplation. 

He 

{a)  3  Mi€.  ^  W.  461,  and  9  P.  C.  193. 
Sim.  443.  (d)  3  Shn.  275. 

(h)  1  Sttgden'i  Powers,  6th  ed.  (e)  1  Sug.  Pow.  6th  ed.  419, 

417.  and  5  Sim.  121. 

(r)  2  Vajun.  589,  and  6  Bro.  (/)  1  Vici.  c.  26,  8.  27. 
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He  also  referred  to  a  passage  in  1  Svgden  on  Powers,       1856. 
"  Slight  circumstances/'  &c.  (a),  and  to  Jones  v.  Cur-      ^^j^ 
ry  (i)y  Andrews  v.  Emmot  (c).  o. 

EVAVI. 

Mr.  Musgrave^  for  the  trustees. 

Mr.  Goldmid,  in  reply. 

The  M  ASTBR  of  the  Rolls.    I  will  look  at  the  cases. 


The  Mastbb  of  the  Rolls.  Dec.  19. 

After  consideration  of  the  authorities  which  relate  to 
this  subject,  I  have  come,  reluctantly,  to  the  opinion, 
that  the  will  of  the  testatrix  did  not  operate  as  an  exe- 
cution of  the  power  contained  either  in  the  settlement 
or  in  the  will. 

In  the  first  place,  it  is  to  be  observed,  that  she  dis- 
poses of  ^*  the  property  and  income  I  am  now  or  may 
become  possessed  of.''  The  funds  or  money  which  she 
had  a  power  of  disposing  of  consisted  of  two  classes. 
First,  that  which  belonged  to  her  as  her  own  property, 
and  that  which  did  not  belong  to  her  as  her  own  pro- 
perty, but  over  which  she  had  the  power  of  disposition. 
This  distinction  between  property  and  power,  which, 
notwithstanding  some  attempt  to  disturb  it,  is  perfectly 
settled  and  established,  must  be  borne  in  mind  in  con- 
sidering this  case.  In  her  will,  she  refers  to  property 
which  she  then  possessed,  and  to  property  which  she 

might 

(a)  Vol.  i.  p.  387,  6th  ed.  (b)  1  Sioaiif^  66. 

(c)  2  Bro.  C.  C.  297. 
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1856.  might  become  possessed  of.  She  no  where  rerers  to 
property  not  belonging  to  her^  but  over  which  she  had 
a  mere  power  of  appointment.  If  there  were  nothing 
to  satisfy  the  previous  words,  it  might  be  urged,  that 
the  Court  must  decide  that  they  operate  as  a  good  exe- 
cution of  the  power,  because,  unless  they  be  held  to 
have  reference  to  the  power,  there  is  nothing  to  which 
they  can  refer ;  but  in  this  case,  both  the  branches  of 
the  settlement  in  this  will  are  satisfied  when  the  facts 
are  known. 

The  "  property  and  income  I  am  now  possessed  of" 
is  satisfied  by  the  92/.  195.,  which  had  arisen  from  her 
separate  estate,  and  which  was  then  due  to  her,  and  of 
which  she  could  dispose  by  will  as  she  pleased.  And 
the  words  *^  the  property  I  may  become  possessed  of" 
properly  apply  to  the  reversionary  interest,  which  she 
had  a  power  to  dispose  of,  contingent  on  the  event  of 
her  mother's  death,  without  having  disposed  of  it  by 
her  will. 

In  the  case  of  Jones  v.  Curry  {a)  ^  Sir  Thomas  Plumer 
makes  some  observations  which  are  pointedly  applicable 
to  the  present  case,  although  there  is  this  distinction 
between  that  case  and  the  present,  which  is  not  mate- 
rial for  the  present  purpose,  viz.: — That  there,  the 
power  of  appointment  by  will  was  general,  and  here  the 
power  is  special.  In  Jones  v.  Curry,  the  case  was  this: 
The  donee  had  a  general  power  of  appointment  over 
real  and  personal  estate,  in  case  she  died  without  issue, 
which  occurred.  By  her  will,  duly  executed,  she  gave 
"  all  her  estate  and  effects,  of  whatever  denomination," 
to  A.  and  B.  She  afterwards  described  it  as  "  property," 
and  she  made  a  gift  over,  at  the  decease  of  ^.  and  B.    Sir 

Thomas 
(a)  1  Swansi.  GG. 
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Thomas  Plumer  decided,  that  the  will  was  no  execation  1866. 
of  the  poweri  and  he  proceeded  on  this  groand  : — He 
says  (a), — *'  But  this  will  contains  no  words  which  will 
be  without  operation  unless  referred  to  the  power.  On 
the  contrary,  the  testatrix  uses  terms  of  generality,  ''all 
my  estate  and  effects  of  whatever  denomination/'  That 
clause  would  embrace  all  her  real  and  personal  pro- 
perty, but  would  it  go  beyond  that?  Can  it  extend  to 
what  is  not  the  property  of  the  testatrix  ?  The  words 
are  not  a  specific  description  of  any  estate,  or  of  any 
species  of  interest;  but  adapted  to  comprehend  every* 
thing  which  was,  and  to  exclude  everything  which  was 
not,  a  part  of  her  property.  In  order  to  apply  them^to 
property  not  hers,  we  must  reject  the  pronoun  ''  my,'' 
and  say,  that  by  the  phrase,  my  estate  and  effects,  she 
meant  to  g^ve  what  was  not  her  own,  that  would  be 
not  to  construe,  but  to  contradict  the  words  of  the  will. 
The  distinction,  notwithstanding  some  expressions  of 
Lord  Rosslyn  in  Standen  v.  Sianden{b\  being  now  esta- 
blished between  property  and  power,  these  words,  con- 
taining no  direct  reference  to  any  particular  fund,  no- 
thing in  description  to  enable  the  Court  to  collect  her 
intention  to  exercise  her  power,  are  not  sufficient  to 
designate,  with  due  certainty,  property  not  her  own,  but 
of  which  she  was  empowered  to  dispose.  Though  she 
had  no  real  estate,  she  might  have  personal  property  of 
various  descriptions,  and  the  terms  would  be  satisfied 
by  passing  that.'' 

All  these  observations  appear  to  be  strictly  pertinent 
to  the  present  case. 

But  then  it  is  said,  that  this  is  the  case  of  a  feme 
covert^  and  that  when  a  married  woman  is  the  donee  of 
the  power,  as  she  is  under  an  incapacity  to  dispose  of 

any 

(a)  Page  72.  (6)  2  Ves.jun,  589,  aiid  6  Bro.  P,  C.  193. 
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1866.  any  property  except  under  her  power,  the  disposition 
made  by  her  must  necessarily  be  referred  to  the  execu* 
tion  of  the  power.  In  answer  to  this,  the  case  of 
Lovell  Y.  Knight  (a),  is  cited,  and  it  must  be  admitted, 
that  Lovell  v.  Knight  is  an  authority  to  the  contrary. 
It  is  contended,  that  that  case  has  been  doubted  on 
this  point,  and  is  no  authority  for  such  a  proposition. 
I  think  it  unnecessary  to  consider  the  question,  whether 
that  case  is  to  be  supported  to  the  full  extent  of 
the  doctrine  which  it  is  supposed  to  have  laid  down 
in  it.  The  case  itself  was  affirmed  on  appeal,  and  in  its 
circumstances  it  is  clearly  analogous  to  the  present; 
and  when  Counsel,  for  the  validity  of  the  appoint- 
ment in  this  case,  urged,  that  the  only  way  in  which 
Lovell  V.  Knight  could  be  supported  was,  by  the  fact 
which  appeared  incidentally,  that  there  were  some  small 
arrears  of  the  income  of  the  separate  estate  on  which 
the  will  might  operate  without  exercising  the  power, 
this  observation  applies  most  forcibly  to  the  present  case, 
makes  it  exactly  analogous  to  Lovell  v.  Knight^  brings 
it  within  the  principle  of  Jones  v.  Currjff  and  points  out 
the  conclusion  to  which  I  must  come.  The  expression 
is,  **  the  property  I  am  now  or  may  become  possessed 
of.'*  I  use  the  expression  of  Sir  Thomas  Plumer;  these 
words  embrace  all  her  real  and  personal  property ;  but 
if  there  be  property  to  satisfy  these  words,  can  they  go 
beyond  that  and  extend  to  dispose  of  what  was  not  the 
property  of  the  testatrix,  but  over  which  she  had  only 
a  power  of  appointment.  It  is  difficult  to  found  any 
principle  of  decision  on  the  greater  or  smaller  amount  of 
her  property,  whether  it  was  90Z.  or  9,000/.,  the  words 
are  adapted  to  include  everything  that  was,  and  to  ex- 
clude everything  that  was  not  a  part  of  her  own  pro- 
perty. 

(a)  3  Sim,  275. 


Evans 
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perty.    She  had  property  to  satisfy  the  words,  and  my        1856. 
opinion  is»  that  the  will  did  not  operate  as  an  execution 
of  either  of  the  powers  contained  in  the  will  of  the 
lather,  or  in  her  own  settlement  of  1847.  Eyaks. 

Mr.  Chldtmid  having  referred  to  the  question  respect- 
ing the  right  to  the  92Z.  19^., 

The  Master  of  the  Rolls  added,  the  effect  of  my 
decision  is,  that  a  life  interest  is  given  in  it  to  the  hus- 
band. There  are  technical  rules  by  which  the  Court  is 
bound,  and  existing  decisions  which  it  must  follow  ;  but 
if  I  were  at  liberty  to  speculate,  independently  of  these, 
I  should  be  inclined  to  believe  that  the  lady  thought 
that  she  was  effectually  disposing  of  something  substan- 
tial in  favour  of  her  husband. 


Note. — See  Harwy  y.  Siracey,  1  Drew,  73 ;  Innet  v.  Sayer,  7 
Hare^  382,  and  3  Mac.  if  Cor,  611 ;  and  Shel/vrd  ▼.  Aclandy  poti, 
p.  10. 
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SHELFORD  v.  ACLAND. 

Dec.  10,  19. 

A  will  must  be  /^^  ^^^  marriage  of  the  Rev.  Thomas  Shelf ord  with 

taken  to  M  an  \J  Caroline  his  wife,  a  settlement  was  made,  dated 
execution  of  a  '  ' 

power,  where    the  9th  of  December ,  1840,  whereby  her  property,  con- 

Jouid!ier-'*  »»»^'°g  ^f  ^°e  undivided  fourth  of  a  sum  of  6,000i  (sub- 

wise,  have       ject  to  her  mother's  life  interest  in  it),  and  of  one-fourth 

operate  upon.    ^^  three-eighths  or  three  thirty-seconds  of  the  residuary 

A  feme  co-    real  and  personal  estate  of  Mary  Protheroe.  deceased, 
vert  had  a  ge-  .  «.     «»      «.    i /-     .  /. 

neral  power  of  was  assigned  to  trustees,  upon  trust  for  Mr.  Shelford  for 

appointment  yf  ^j^^  remainder  to  Mrs.  Shelford  for  her  life,  and 
over  some  per-        '  , 

8onal  estate  of  after  the  death  of  the  survivor,  upon  trust  for  the  issue 

about  2  600/.    ^^  ^^^  marriage,  and  in  the  event  of  there  being  no 

By  her  will,      igsue  of  the  marriage,  and  if  the  husband  should  sur- 

witbottt  refer-'  ^'^^  ^^^  wife,  then,  after  the  decease  of  the  husband  so 

ing  to  any  survivinfi:,  and  such  failure  of  issue  as  aforesaid,  ^*  upon 
power  or  pro-  °  ^ 

pertv,  she  gave  such  trusts,  and  subject  to  such  powers  and  .provisions, 

2"oor'T"fere  ^  ^^^'  Shelford,  by  her  last  will  and  testament,  or  any 

being  no  other  codicil  or  codicils  thereto,  should,  from  time  to  time, 

whwh  the  will   notwithstanding  her  coverture,  direct  or  appoint ;  and  in 

could  operate,  default  of  such  direction  or  appointment,  and  so  far  as 

the  Court  held, 

that,indepen-    ^^7  such,  if  incomplete,  should  not  extend,  in  trust 

dently  of  Ae  for  the  person  or  persons  who,  under  the  statutes  made 
8.  27,  the  will  for  the  distribution  of  the  estate  of  intestates,  would 
Secution  pro"  ^^^^  become  entitled  thereto,  in  case  Caroline  SheU 
/on^o  of  the  ford  had  died  possessed  thereof  intestate  and  without 
^  having  been  married,  and  to  be  divided  between  or 

among  the  same  persons  respectively,  if  more  than  one, 
in  the  shares  and  proportions  in  which  the  same  respec- 
tively would,  under  the  said  statutes,  be  divisible 
amongst  the  said  persons  respectively.'' 

There 
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There  was  no  issue  of  the  marriage,  and  Mrs.  Shelford 
died  on  the  20th  of  June^  1841,  leaving  her  husband 
surviving.  On  the  5th  of  May^  1841,  she  made  a  will 
in  these  words  : — 

''  I,  Caroline  Shelf ord^  of  Broadclest,  do,  by  this  my 
will,  give  to  the  Rev.  Thomnu  SAelford,  Rector  of  Lam- 
bourne^  Essex,  two  thousand  six  hundred  pounds,  and  I 
nominate  and  appoint  my  brother,  the  Rev.  William 
Barker,  executor  of  this  my  will." 

At  the  date  of  her  will  and  at  her  death,  the  property 
subject  to  the  trusts  of  the  settlement  amounted,  in  value, 
to  about  the  sum  of  2,600/.,  and  Mrs.  Shelford  had 
no  other  property,  in  her  own  right,  or  which  she  had 
any  power  to  dispose  of  by  will,  save  only  these  trust 
funds. 

The  Plaintiff,  Leonard  Shelford,  the  administrator  of 
the  Rev.  Thomas  Shelford,  by  this  bill,  insisted,  that  the 
will  of  Mrs.  Shelford  was  a  valid  execution  of  her  power 
under  her  marriage  settlement.  The  Defendant,  Mr. 
Barker,  one  of  her  next  of  kin,  contended  the  contrary. 

Mr.  Lloyd  and  Mr.  O.  L.  Russell,  for  the  Plaintiff. 
This  will  is  a  valid  execution  of  the  power,  for  there  is 
nothing  on  which  it  can  operate,  except  the  settled  pro- 
perty. Curteis  v.  Kenrich  (a) ;  Churchill  v.  Dibhen  (6); 
1  Sug.  Powers  (c). 

It  is  not  necessary  that  there  should  be  an  express 
reference  to  the  power,  1  Sug.  Powers  (rf),  if  an  inten- 
tion to  dispose  of  the  property  sufficiently  appears. 

Secondly, 

(a)  3  Mee.  if  W,  467.  (c)  Pages  417,  424,  6th  ed. 

(b)  9  Sim.  447,  note.  (d)  Page  388,  6th  ed. 
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Secondly,  the  late  Wills  Act,  1  Vict,  c  26,  is  appli- 
cable to  the  present  will,  and  this  is  a  general  power ; 
therefore,  under  the  27th  section,  the  general  bequest 
operates  as  an  appointment. 

Mr.  Selwyn  and  Mr.  C  C  Barber,  for  one  of  the  next 
of  kin  (after  stating  that  the  property  consisted  of  one- 
fourth  of  6,000Z.  and  three  thirty-seconds  of  a  residue, 
invested  in  railway  shares.  Consols  and  a  policy,  but  that 
they  asked  no  inquiry  on  the  subject,  proceeded).  This 
will  neither  refers  to  the  power  nor  to  the  property,  and 
is  not  an  execution  of  the  power.  Lavell  v.  Knight  (a) 
was  aflSrmed  by  the  Lord  Chancellor  and  cannot  be  re- 
versed here,  and  that  and  the  subsequent  case  of  Lent' 
priere  ▼.  Valpy{b)  govern  the  present.  The  authorities  as 
to  real  estate,  as  Curteis  v.  Kenrick  (c)  and  Churchill  v. 
Dibben{d)  are  inapplicable,  for  9,  feme  caverte  can  never 
devise  real  estate  except  by  means  of  a  power,  but  she 
may  bequeath  personalty  in  the  absence  of  any  power. 
This  does  not  profess  to  be  an  appointment  of  any  par- 
ticular property,  but  is  a  mere  bequest  of  a  pecuniary 
legacy  of  2,600/.,  without  reference  to  any  property  out 
of  which  it  was  to  be  paid. 

The  Wills  Act  does  not  alter  the  old  law.  The  8th 
section  provides,  '^  that  no  will  made  by  any  married 
woman  shall  be  valid,  except  such  a  will  as  might  have 
been  made  by  a  married  woman  before  the  passing  of 
the  act"  But  besides,  this  is  not  ^*  a  bequest  of  per- 
sonal property  described  in  a  general  manner"  within 
the  27th  section,  but  is  a  mere  gift  of  a  legacy.  Jarman 
on  Wills  (e). 

Mr.  Jenkinson,  for  Acland. 

Mr. 

(a)  3  Sim.  275.  {d)  9  Simofii,  477,  note. 

(6)  5  Sim.  108.  (t)  Page  586,  Ist  edit 

(c)  3  Mee.  ^  W.  467. 
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Mr.  Lloyd,  in  reply.  The  8th  section  only  refers  to 
the  testamentary  capacity  of  a  married  woman,  and 
saysy  that  it  is  not  to  be  extended.  The  last  objection 
is  answered  by  the  decision  in  Hawthorn  v.  Shedden  (a). 

The  Master  of  the  Rolls.    I  will  consider  this  case. 


The  Mastbb  of  the  Rolls. 

This  case  bears  a  close  analogy  to  the  last,  and  it  has 
been  for  this  reason  that  I  have  been  desirous  of  giving 
judgment  in  them  both  together. 

The  question  is,  whether  the  will  of  Mrs.  Shelford  is 
a  good  execution  of  the  power,  and  I  am  of  opinion  that 
it  is. 

The  distinction  which  appears  to  me  to  exist  between 
the  present  case  and  the  last  is  this : — that  here,  unless 
as  an  execution  of  the  power,  this  will  has  nothing  that 
it  can  operate  upon.  The  power  was  only  to  be  exer- 
cised during  coverture,  and,  except  under  a  power  or  by 
the  licence  of  her  husband,  she  could  not  make  a  will. 
It  is  stated,  that  to  be  a  good  execution  of  the  power, 
the  will  must  either  refer  to  the  power  or  to  the  pro* 
perty,  and  that  here,  it  does  neither.  But  I  think  that 
this  is  stated  too  broadly ;  the  case  of  Churchill  v.  Z>i&- 
beUf  reported  in  the  note  to  the  case  of  Cttrteis  v.  Ken- 
rick{b),  is  ample  authority  for  the  purpose  of  supporting 
such  a  bequest  as  this,  as  a  due  execution  of  the  power; 
and  the  remarks  of  the  Judges,  during  the  argument  of 
the  case  in  Curteis  v.  Kenrich  (c)  are  also  conclusive, 

that 

(a)  25  X.  J.  (Ch.)  833.  (5)  9  Sim.  447. 

(c)  3  Afee.  4  WeU.  461. 
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1866.  that  the  will  must  be  taken  to  be  an  execution  of  the 
power  where  the  words  of  it  would  have  nothing  to  ope- 
rate upon  except  it  were  so  considered.  I  do  not  feel 
pressed  by  the  argument,  that  the  words  of  the  will 
import  a  mere  pecuniary  bequest,  and  that  it  contains 
no  disposition  of  the  residue.  The  testatrix  knew  of 
what  her  property  consisted  when  it  was  settled,  it  was 
a  share  of  money,  and  she  makes  a  will  giving  a  sum  of 
money  to  a  person.  She  obviously  considered,  that  the 
bequest  would  be  paid  out  of  the  property  which  she 
had  the  power  of  disposing  of,  and  the  distinction  be- 
tween property  and  power  does  not  appear  to  me  to 
exist  in  the  present  case,  as  I  was  reluctantly,  on  the 
state  of  the  authorities,  compelled  to  hold  that  it  did  in 
the  last  case. 

The  statute  of  1  Vict.  c.  26,  had  clearly  no  applica- 
tion to  the  last  case,  which  was  not  the  case,  as  this  is, 
of  a  general  power  of  appointment,  to  which  alone  the 
statute  refers,  and  in  this  case,  I  do  not  think  it  neces- 
sary to  have  recourse  to  the  statute  of  1  Vict.  c.  26,  to 
support  the  validity  of  this  bequest  as  an  execution  of 
the  power;  but  if  it  were  necessary  to  do  so,  without  ex- 
pressing any  opinion  on  the  question  whether  the  words 
of  the  statute  go  to  the  full  extent  which  the  Vice- 
Chancellor  Stuart  seems  to  have  ascribed  to  them  in 
the  case  of  Hawthorn  v.  Shedden{a),  still  the  legislature 
has  informed  the  donee  of  a  power,  that  she  may  dispose 
of  personalty,  which  is  subject  to  her  general  power  of 
appointment,  by  any  legal  bequest  of  personal  property 
described  in  a  general  manner,  and  that  the  personalty 
subject  to  such  powers  would  be  included  in  such 
bequest,  even  though  she  had  other  and  greater  pro- 
perty of  her  own.    This  state  of  the  law  (the  knowledge 

of 
(a)  26  L.  J.,  Ch,  833. 
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of  which  must  be  imputed  to  the  testatrix)  might,  in 
my  opinion,  if  necessary,  fairly  te  brought  in  aid  of  the 
construction  of  the  testamentary  instrument  in  this  case, 
where  the  gift  in  her  will  cannot  be  satisfied  without 
resorting  to  the  power. 

However,  as  I  have  already  observed,  I  think  this 
case  is  governed  by  the  decision  in  Curteis  v.  Kenrick(a), 
and  the  observations  there  made: — ^that  it  is  not  aflfected 
by  the  case  of  Lovell  v.  Knighiijb)^  and  that  the  will 
of  Mrs.  Shelford  is  a  good  execution  pro  tanto  of  the 
power  contained  in  the  settlement  made  on  her  mar* 
riage. 

(a)  9  Sm.  443.  (h)  3  Sim,  275. 


T 


HUNTER  r.  AYRR  j^^.4. 

HE   Defendant  pleaded   the  Plaintiff's  outlawry.  Where,  after 

and  the  outlawry  having  been  afterwards  reversed,  ^laln^tiff*,^ out- 
lawry, the  out- 
Mr.  Southgate  now  moved  ex  parte  that  the  Plaintiff  reversed,  the 

might  be  at  liberty  to  proceed  with  the  cause.    He  Plaintiff  may 
**  J  r  ....     now  obtain  an 

referred  to  Lord  ClarendorCs  order  (a),  in  which  it  is  order  for  li- 

stated,  "  And  after  the  said  outlawry  reversed,  the  De-  ^e^^uf'uio 

fendant,  upon  a  new  subpcena  served  on  him,  and  pay-  cause. 

ment  unto  him  of  20«.  costs,  shall  answer  the  same  bill 

as  if  such  outlawry  had  not  been.'* 

He  also  cited  Hunter  v.  Nockolds  (&),  where,  after  a 
plea  of  outlawry  of  the  Plaintiff,  the  outlawry  was  re- 
versed, it  was  held,  that  the  Plaintiff  was  entitled  to  an 
order  of  the  Court  for  the  issue  of  a  new  subpama  against 

the 

(a)  Beame's  Orders,  175,  and  1  Sounder's  Orders,  298. 
(6)  6  Hare,  459. 
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the  Defindanty  snd  that,  opoo  senrice  of  i 

and  payment  of  2Qf.  coats  (as  directed  by  Lord  Qarem- 

dtrt^s  Onler),  the  Defendant  shoold  answer  the  bilL 


He  obeerred,  that,  as  the  jvlpaeaa  had  since  been 
abolished,  an  order  of  the  Coort,  to  the  eflfect  now  asked, 
was  the  proper  snbstitnte. 

The  Mastkb  cftie  Rouls  so  ordered  aooordingly. 
Nora.-'Scc  MiiffiH,  227,  4lh  ed. 


j^  e.  HILL  V.  TRENERY. 

A1iinbfliid.oo  TN  1839,  Mr.  TVenery,  on  bis  marriage,  assigned  a 
ftg^^Sl^O'  policy  on  bis  own  life  for  1,OOOL  to  the  Plaintifis, 

Ikjonlntfife  npon  trost  to  receive  the  amount  on  hn  death,  and  hold 
mynmmm  for  the  same  in  trust  for  Mrs.  Treaery  his  wife.  He  cove- 
be  ^mnk    '^^^  ^^  ^®  trostees  to  pay  the  premiums. 


Mgto psj the       Mr.  IVemery  had  separated  from  his  wife,  and  was 

tnh^^OTt        resident  at  CHbraltar,  and  had  become  nnable  to  pay 

;;22JJ*J  the  premium.. 

the  poliejr  sod 

accomalatethe      The  trustees  filed  this  claim  against  Mr.  and  Mrs. 

^"^'^"^^  Jirenery,  for  indemnity  and  protection,  and  to  have  the 

policy  sold,  and  out  of  the  produce  to  have  a  sum  of 

24/L  advanced  by  them  for  the  last  premium  repaid. 

Mr.  C.  Barber,  for  the  Plaintifis. 

Mr.  Torriano,  for  the  Defendant,  the  husband,  asked 
that  the  trustees  might  be  directed  not  to  sue  him  on 
the  covenant. 

The  Mastbb  of  the  Rolls  (the  wife  not  opposing) 

ordered 
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ordered  the  policy  to  be  sold,  and  the  trustees  to  be 
paid  the  24/.  out  of  the  produce.  He  directed  the  sur- 
plus to  be  paid  into  Court  and  accumulated,  and  that  the 
husband  should  not  be  sued  on  the  covenant  Trenkrt. 


Hill 


ItJ^R.  BEAVAN  moved  for  an  order  to  ascertain  An  order  to 
^^    debts  and  liabilities  under  Sir  George  Turner's  ^hShS** 

Act  (a).  under  Sir 

George  Tur- 
ner*$  Act,  can- 
He  Stated,  that  although  the  statute  (a)  specifically  °°*]J^g'^^*^ 
provided  that  the  order  should  be  obtained  ''on  motion  or  tory'i  Office  at 
petition  of  course/'  yet,  on  application  at  the  Secretary's  p^iit^n  o"^** 
Office  for  the  order,  it  had  been  ascertained  that  such  coune. 
orders  were  now  never   made  there  upon  petition  of 
course  (&). 

The  Master  of  the  Rolls  said,  he  believed  that 
such  was  the  present  practice,  and  that  he  would  now 
make  the  order. 

(a)  13  &  14  Vkt.  c.  35,  a.  19.        (6)  In  re  Harrold,  15  Jur,  763. 


you  xziii. 
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1866. 


June  27. 
Nov.  4. 

Where  two 
properties  are 
mortgaged  by 
A.  to  B.  for 
distinct  sums, 
and  C.  is 
surety  for  one 
only,  the  right 
of  £.,  to  re^ 
tain  all  the 
securities  unti] 
repaid  both 
debts,  over* 
lides  the  right 
of  C.  to  have 
the  benefit  of 
the  securities 
for  that  debt 
for  which  he 
is  surety. 

The  Defend- 
ants lentil.  jB., 
at  the  same 
time,  two  sums 
of  2,000^  and 
3,000/.  on  dis- 
tinct securities, 
and  the  Plain- 
tiff was  surety 
for  the  first 
sum.     Held, 
that  the  Plain- 
tiff, on  paying 
the  2,000/., 
was  not  enti- 
tled to  have 
a  transfer  of 
the  securities 
held  for  that 
sum,  until  the 
Defendants 
had  also  been 
paid  the 
3,000/. 


FAREBROTHER  v.  WODEHOUSE. 

TN  1841,  the  Rev.  Robert  Croughton,  the  vicar  of 
•^  Melton  Mowbray^  applied  to  the  Norwich  UDion 
Life  Insurance  Company  for  a  loan  of  5,000/.,  and  it 
was  finally  agreed  between  them,  that  this  should  be 
accomplished  by  two  separate  and'  distinct  loans,  one 
for  2,000/.,  and  the  other  for  3,000/. 

It  was  agreed  that  the  2,000/.  should  be  advanced  to 
Mr.  Crovghton,  on  the  security  of  his  bond  and  war- 
rant of  attorney,  and  the  assignment  of  a  policy  in  the 
National  Loan  Fund  Assurance  Office,  effected  on  the 
life  of  Mr.  Croughton,  but  standing  in  the  names  of 
the  Plaintiff  and  Mr.  Brocuihurst,  and  also  on  the 
further  security  of  a  demise  of  the  vicarage  of  Melton 
Mowbray,  and  provided  the  Plaintiff  would  become 
bound  as  security  to  the  Norwich  Union  Company  for 
the  due  payment  of  the  2,000/.  and  interest,  and  for  the 
keeping  on  foot  the  policy  of  insurance. 

It  was  also,  at  the  same  time,  agreed,  that  the  3,000/. 
(the  residue  of  the  5,000/.)  should  be  advanced  on  other 
securities,  wholly  distinct  and  separate  from  the  secu* 
rities  provided  for  the  repayment  of  the  2,000/. 

This  arrangement  was  carried  into  effect,  and  the 
5,000/.  was  advanced  accordingly,  2,000/.  on  the  security 
already  referred  to  and  the  suretyship  of  the  Plaintiff, 
and  3,000/.  on  other  and  distinct  securities.  In  order 
to  ^effect  this  arrangement,  and  complete  the  suretyship 
of  the  Plaintiff,  he  executed  a  bond  on  the  7th  of  May, 

1841, 
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IMIy  in  a  penal  sum  of  4,000/.,  to  which  a. condition        1866. 
was  annexed,  that  the  bond  was  to  become  void  if  Mr.      *^^^^"^-^ 
Crovghi&n  paid  the  interest  and  premiums,  and  if  the  «. 

Plaintifi*  indemnified  the  Defendant  against  all  loss  in  Wo«*hoo«. 
respect  of  >  the  defaults  or  neglect  of  Mn  Crougktan,  or 
the  insufficiency  of  the  securities,  Mr.  Croughtan 
Med  to  pay  the  interest  In  November,  1842,  a  se* 
questration  was  issued  by  the  Norwich  Union  Com- 
pany against  the  living  of  MeUon  Mowbray^  under 
which  a  considerable  part  of  what  was  due  to  them,  in 
respect,  of  the  2,000/.,  was  paid.  Some  portion,  how- 
ever (about  900/.)>  remaining  still  unpaid,  the  Norwich 
Union  Gk)mpany,  on  29th  November^  1864,  sued  the 
Plaintiff  at  law  on  his  bond.  The  Plaintiff  was  willing 
to  pay  the  amount  claimed,  provided  the  securities  held 
by  the  Norwich  Union  Company  for  the  2,000/«  were 
handed  over  to  him,  but  this  they  declined  to  do.  The 
Plaintiff  endeavoured,  in  the  action,  to  plead,  the  case 
made  by  him  in  this  suit,  but  that  failed,  and  thereupon, 
in  June,  1866,  he  filed  the  present  bill,  praying  for  an 
injunction  to  restrain  the  further  proceedings  in  the 
action,  and  offering  to  pay  all  that  was  due  from  him  ia 
the  action,  on  having  the  securities,  on  which  the  2,000/. 
was  advanced,  delivered  up  and  assigned  over  to  him. 
T-he  right  to  the  possession  of  these  securities  was  the 
only  question  in  this  cause.  The  case  came  before  the 
Vice-Chancellor  Wood  in  July^  1855,  on  a  motion  for 
an  injunction,  when  the  following  order  was  made : — 

The  Plaintiff,  C  Farebroiherj  undertaking  to  give 
ju(%ment  in  the  action  for  893/.  As.  \0d.  and  costs,  to 
be  dealt  with  as  the  Court  should  direct,  it  was  ordered, 
that  au  account  should  be  taken  o£  what  was  due  to  the 
Defendants  from  the  Plaintiff  on  his  bond ;  and  that 
the  Plaintiff  should  pay  the  amount  to  the  Defendants, 
within  one  month  after  the  date  of  the  Chief  Clerk's 
0  2  certificate ; 
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1856.  certificate ;  and  upon  payment,  it  was  ordered^  that  the 
Defendant  should  deposit  with  the  Clerk  of  Records 
and  Writs  the  policy  of  insurance  of  the  14th  of  May^ 
WoDRHousB.  1839,  the  bond  of  the  7th  of  May,  1841,  and  the  in- 
denture  dated  the  7th  of  May,  1841.  And  it  was  or- 
dered, that  execution  upon  the  judgment  in  the  action 
should  be  stayed. 

The  Chief  Clerk  certified,  on  the  19th  of  February, 
1856,  that  837/.  IQs.  was  due,  and  this  the  Plaintifi*  paid. 
The  cause  now  came  on  for  further  consideration,  when 
the  question  was,  whether  the  deeds  and  documents 
deposited  under  the  order  of  the  Vice-Chancellor  were 
to  be  delivered  to  the  Plaintiflf,  or  whether  they  were  to 
retained  by  the  Defendant,  until  the  whole  amount  due 
from  Mr.  Croughton  to  the  Norwich  Union  Life  As- 
surance Company,  in  respect  both  of  the  2,000/.  and 
3,000/.,  had  been  paid. 

Mr.  Movpell  and  Mr.  Oiffard,  for  the  Plaintiff*,  insisted 
on  the  Plaintiff^s  right  to  have  the  securities  for  the 
2,000/.  delivered  over  to  him,  relying  on  the  principle  of 
equity,  that  where  a  surety  has  paid  to  the  creditor  the 
debt  of  the  principal,  he  is  entitled  to  stand  in  the 
shoes  of  that  creditor,  and  to  have  the  benefit  of  all  his 
securities  against  the  principal  debtor. 

Mr.  12.  Palmer  and  Mr.  Baggalay,  for  the  Defend- 
ants, insisted  that  the  Defendants  were  entitled  to  retain 
the  securities.  They  relied  on  the  rule,  that  where  two 
separate  estates  are  mortgaged  to  secure  two  separate 
debts,  the  mortgagor  cannot  redeem  one  without  re- 
deeming the  other.  That,  although  it  was  true  that,  as 
against  the  debtor,  a  surety  who  has  paid  off*  the  debt 
stands  in  the  place  of  the  creditor,  still  that  as  against 
the  creditor,  he  stood  only  in  the  place  of  the  debtor ; 

that, 
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that,  consequently^  as  the  debtor  here  owed  6,000/.| 
the  Plaintiff,  when  he  had  paid  off  2,000/.,  was  not  en- 
titled to  have  these  securities  delivered  up  to  him,  with- 
out paying  the  additional  3,000/. ;  for  the  Defendants  Wodehouie, 
were  entitled,  as  against  Mr.  Croughion^  and  conse- 
quently as  against  the  Plaintiff  his  surety,  to  tack  both 
sets  of  securities  and  hold  them  until  the  whole  debt 
had  been  repaid. 

The  following  authorities  were  cited  and  relied  on : 
Craythome  v.  Swinburne  (a) ;  Newton  v.  Chorlten  (6) ; 
Titley  v.  Davis  (c)  ;  Barnes  v.  Racster{d);  Higgins  v. 
Frankis{e) ;  Williams  v.  Owen(f) ;  Bawker  v.  Bull(g). 

The  Master  of  the  Rolls  reserved  judgment. 


The  Mastbb  of  the  Rolls.  Nov.  4. 

This  cause  involves  a  question  of  very  great  impor- 
tance, on  which  I  felt  considerable  doubt,  as  it  appeared 
to  me,  at  first,  to  bring  two  principles  of  equity  into 
direct  conflict. 

Practically,  the  question  before  the  Court  has  resolved 
itself  into  a  question  of  costs,  because  the  Norwich 
Union  Company,  in  consequence  of  the  improvement, 
pending  the  suit,  of  the  value  of  one  of  the  securities 
on  which  the  3,000/.  was  advanced,  have  found  that 
those  other  securities  are  sufficient  to  protect  them  in 
respect  of  the  sum  of  3,000/.,  and  are  therefore  willing 

to 

(a)  14  Vei.  160.  p.  447. 

(6)  10  flare, 646,  and  2  Drew.  (d)  1  Y.^C.  (C.  C.)  401. 

333.  (O  15  L.J.(CA.)329. 

(c)  2  Eq.  Ca.  Ahr,  604,  pi.  35.  (/)  13  Simorn,  597. 

36,  and  15  Viner^t  Ahr,  pL  19,  (g)  1  Simam  (N,S.)  29. 


Fabebeothbk 


CASES  IN  CHANCERY. 

to  deliver  up  to  the  Plaintiff  the  Becnrittes  on  which  the 
2,000/.  was  advanced.  At  firBt  sight,  therefore,  it  ap- 
peared that  it  would  be  unnecessary  to  decide  this  ques- 
WoDBBouiB.  tioB^  if  it  shoold  appear,  as  it  was  contended,  that  this 
was  a  suit  to  redeem  an  incumbrance,  and  that,  there- 
fore, in  any  event,  the  costs  of  the  suit  must  be  paid  by 
the  Plaintiff. 

But  the  answer  to  this  was,  that  though  this  might 
be  BO  up  to  the  time  of  the  payment  of  the  money  due, 
under  Che  Vice-Chancellor  Woods  order,  yet,  that  upon 
payment  of  that  sum,  the  Defendants  -ought  to  have 
delivered  up  the  securities,  unless  they  were  entitled  to 
retain  possession  of  them,  and  that,  therefore,  from  that 
period  at  least,  it  was  merely  a  suit  or  proceedings  by  a 
mortgagor,  to  recover  from  a  mortgagee,  who  had  been 
paid  in  full,  the  title  deeds  and  securities  improperly 
retained. 

As  I  concurred  in  that  view  of  the  nature  of  the  suit, 
upon  the  assumption  of  the  Plaintiff  being  right,  it 
became  necessary  for  me  to  determine  the  question 
raised  in  the  suit,  for  the  purpose  of  deciding  how 
these  subsequent  costs  should  be  borne.  It  is  neces- 
sary, in  order  to  arrive  at  the  solution  of  this  question, 
to  consider  whether  the  contract,  express  or  implied, 
between  these  parties  governs  the  case,  and  if  not,  what, 
in  the  absence  of  contract,  is  the  rule  which  must 
prevail.  Before  I  proceed  to  consider  the  contract  in 
this  case,  I  think  it  desirable  to  examine  how  the  matter 
would  stand,  if  it  were  not  affected  by  any  contract  In 
the  absence  of  contract,  it  is  clear,  that,  as  against  Mr. 
Croughtan,  the  Defendants  were  entitled  to  tack  their 
debts;  Mr.  Croughton,  undoubtedly,  could  not' have  re- 
deemed the  securities,  on  the  strength  of  which  the 
2,000/.  was  advanced  by  the  Norwich  Bank,  without 

also 
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also  paying  what  was  due  to  them  in  respect  of  the 

SyOOO/. ;  and  it  is  settled  by  numerous  authorities,  that 

until  the  bank  bad  been  paid  the  whole  that  was  due  to    ^**^"**^^""* 

them,  they  could  not  have  been  compelled  by  Mr.  WoDEHoca*. 

Crougkton^  or  by  any  person  claiming  under  him,  to 

deliver  up  the  securities  relating  to  any  portion  of  the 

debt  secoredy  though  it  were  by  separate  and  distinct 

securities. 

The  question  which  then  presents  itself  is  this : — If  a 
third  person  become  surety  to  the  mortgagee,  for  the 
paymrat  by  the  mortgagor  of  one  of  these  debts,  will 
this,  so  far  as  he  is  concerned,  affect  this  rule,  and  de- 
prive the  mortgagee  of  the  right,  which  he  would  other- 
wise have  possessed,  of  tacking  his  debts  together,  and 
making  the  property  mortgaged  available  for  both,  in 
the  absence  of  express  contract  for  it.  It  is  clear  that 
the  mortgagee  may  contract  with  the  mortgagor,  or 
with  his  surety,  that  this  right  of  separate  redemption 
shall  exist  in  either  or  both  of  them.  In  the  absence  of 
contract,  I  think,  that  the  fact,  that  a  third  person  has 
become  surety  for  one  of  the  debts,  does  not  deprive  the 
mortgagee  of  his  right  to  tack.  If  it  did,  it  would,  in 
most  eases,  enable  the  n^ortgagor  to  do,  in  the  name  of 
his  surety,  what  he  is  not  able  to  do  in  his  own  name. 
I  am,  therefore,  of  opinion,  that  the  surety,  by  offering 
to  pay  or  by  voluntarily  paying  to  the  creditor  the  debt 
for  whit)h  he  has  'become  surety,  could  not  redeem  the 
particular  property  which  was  made  the  subject  of  that 
mortgage,  without  also  paying  the  other  debt  due  from 
the  mortgagor  to  the  mortgagee,  and  thus  redeeming 
the  whole  property.  In  other  words,  I  am  of  opinion, 
that,  in  this  respect,  he  can  do  no  more  than  the  mort- 
gagor himself  could  do. 

The  next  question  is  this: — Is  the  case  altered  by 

the 
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1856.  the  fact,  that  the  surety  does  not  initiate  the  proceedings, 
but  that  the  mortgagee  sues  the  surety  for  the  amount 
for  which  he  has  become  surety.  It  is  to  be  observed, 
WoDEHouss.  that  the  right  of  the  mortgagee,  who  seeks  to  foreclose 
the  mortgagor,  is  not  the  same  as  when  the  mortgagor 
seeks  to  redeem  the  mortgagee.  If  the  mortgagee  file 
a  bill  to  foreclose  either  or  both  properties  mortgaged, 
the  mortgagor  may  redeem  one,  and  allow  the  other  to 
be  foreclosed;  still  it  appears  to  me,  that  the  suit  by  the 
creditor  against  the  surety  is  not  analogous  to  a  pro- 
ceeding by  the  mortgagee  to  foreclose  the  mortgagor, 
and  that,  so  far  as  regards  the  proceedings  between  the 
surety  and  creditor,  their  right,  in  this  respect,  must 
stand  much  on  the  same  footing,  whether  it  be  that  the 
surety  is  compelled  by  the  creditor  to  pay  the  debt,  or 
whether  he  voluntarily  comes  forward  to  do  so.  In  this 
latter  respect,  it  appears  to  me  that  the  two  proceedings 
are  analogous,  and  that  the  rights,  as  between  the  parties, 
must  be  the  same,  whether  the  proceedings  originate 
with  the  surety  against  the  mortgagee,  or  with  the 
mortgagee  against  the  surety. 

It  is,  no  doubt,  the  right  of  the  surety  to  have  the 
benefit  of  every  security  which  the  creditor  had  against 
the  principal  debtor;  but  I  think  that  this  means  when 
the  creditor  is  paid  in  full,  and  that,  unless  he  has  con- 
tracted to  do  so,  the  creditor  is  not  bound  to  give  up  to 
the  surety  securities  which,  by  law,  he  is  entitled  to 
make  available  against  the  principal  creditor.  I  con- 
sider it  clear,  for  instance,  that  if  a  man  advance  5,000/. 
to  the  mortgagor  on  the  security  of  his  estate,  and  that 
a  third  person  became  surety  for  the  payment  of  2,000/., 
part  of  that  debt,  he  cannot,  on  payment  of  the  2,000/., 
require  the  mortgage  deed  and  title  deeds  of  the  estate 
to  be  delivered  up  to  him.  If  this  be  so,  it  shews,  that 
the  rule,  that  the  surety  is  entitled  to  the  benefit  of  all 

the 
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the  securities  held  by  the  creditor,  is  subject  to  this  1856. 
qualification : — ^That  this  right  may  be  subject  to  prior  ^^^/^^^ 
rights  in  the  creditor.     If  the  rule  be  as  I  have  stated  ^^ 

it,  in  the  case  of  a  single  debt  and  a  surety  for  a  part  of  Wodbhouie. 
it,  is  the  case  varied  by  the  circumstance,  that  the  debts 
are  separate,  and  the  securities  distinct  as  between  the 
mor^gor,  the  principal  debtor  and  the  creditor?  In 
other  words,  does  the. mortgagee,  by  obtaining  a  third 
person  to  become  surety  for  one  debt,  relinquish  the 
right  he  would  otherwise  have  to  tack. 

Upon  the  best  consideration  that  I  have  been  able  to 
give  to  this  case,  I  have  come  to  the  conclusion,  that  in 
an  ordinary  case,  not  governed  by  contract,  and  not 
affected  by  concealment  or  by  misrepresentation,  the 
creditor  does  not  lose  this  right,  by  the  fact  that  he  has 
obtained  a  third  person  to  become  surety  for  one  of  the 
debts  due  by  the  principal  creditor.  Neither  conceal- 
ment nor  misrepresentation  form  any  element  in  this 
case.  The  whole  transaction  was  well  known  to  all  the 
parties  to  it ;  the  Plaintiff,  in  fact,  negociated  the  whole 
transaction  with  the  bank,  and  he  knew  that  two  sums, 
amounting  together  to  6,000/.,  were  to  be  advanced  at 
the  same  time  to  Mr.  Croughton  on  separate  securities, 
and  that  he  was  to  become  surety  for  one  of  these 
sums. 

The  remaining  question,  then,  is,  how  far  is  the  case 
affected  by  the  contract  between  the  parties  ?  There 
certainly  is  no  express  contract,  that  the  Plaintiff  shall 
be  allowed  to  redeem  the  property  included  in  the 
mortgage  debt  for  which  he  became  surety,  distinct 
from  the  other.  Is  such  a  contract  to  be  inferred  from 
the  dealings  of  the  parties  ?  It  is  contended,  on  the 
part  of  the  Plaintiff,  that  the  fact  of  his  becoming  surety 
for  the  2,000/.  only,  and  his  refusing  to  become  surety 

for 
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1866.       for  the  other  debt,  implies  that  he  contracted  for  all  the 
^'^^>^^^^      rights  and  benefits  of  a  surety  belonging  to  that  loan, 
AREBROTHBR  gjjjj^^jy  ,^^  jf  jj  ^^,^  ^  Binglc  traasaction,  and  that  no 
WoDBHouiE.   other  advance  was  to  be  made,  and,  consequently,  that 
if  be  were  compelled  to  pay  the  amount,  he  was  to  be 
entitled  to  a  transfer  of  the  securities.     But  after  much 
consideratioD,  I  have  not  come  to  that  conclusion.     It 
is  to  be  observed,  that  mutatis  maiandisf  the  same  argu- 
ment Kes  in  the  mouth  of  mortgagee,  who  says,  '^  that 
by  advancing  two  sums  on  separate  securities,  I  am  to 
have  the  right  of  tacking  inseparable  from  such  a  trans^ 
'action." 

In  Grayih&rne  v.  Swinburne  (a).  Lord  Eldon  concurs 
in*  the  observation,  that  the  obligation  of  co-*sureties  is 
not  founded  on  contract,  but  stands  upon  a  principle  of 
equity.  But  he  says,  **  that  after  this  principle  of  equity 
has  been  universally  acknowledged,  then  persons,  acting 
under  circumstances  to  which,  it  applies,  may  properly 
be  said  to  act  under  the  head  of  contract,  implied  from 
the  universality  of  that  principle.'*  What,  then,  was 
the  ^universally-acknowledged  principle  of  equity  which 
ttffected  this  case?  One  was,  that  until  the  bank  were 
paid  the  3,000/.,  as  well  as  the  2,000/.,  in  full,  they 
could  not  be  compelled  to  deliver  up  any  of  the  secu- 
rities on  which  the  2,000/.  was  advanced.  This  was 
not  controlled  by  the  terms  of  the  contract,  as  it  might 
have  been,  and  it  must  therefore  in  my  opinion,  in  the 
sense  in  which  Lord  Eldon  uses  the  word  in  the  pas- 
sage I  have  cited,  be  considered  as  part  of  an  implied 
contract,  under  which  the  parties  were  acting. 

It  is  urged,  no  doubt,  on  the  other  side,  that  it  is  also 
an  universally-acknowledged  principle  of  equity,  that 

the 
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the  surety,  wbo  bas  been  compelled  to  pay  the  debt        1856. 
of  the  principal  debtor,  is  entitled  to  the  benefit  of  all       ^*^*^^ 
the  securities  which  the  creditor  has  against  the:prin-  ^^ 

cipal  debtor;  but  if  I  am  right  in  the  observations  I  Wodbhouw. 
have  already  made,  this  is  stating  the  principle  of  equity 
too  broadly.  The  surety  is  undoubtedly  so  entitled, 
provided  the  creditor  has  no  lien  upon  them,  or  right  to 
make  them  available  against  the  principal  creditor,  to 
euforce  the  payment  of  a  debt  different  irom  that  which 
the  surety  has  paid.  But  if  the  creditor  has  such  a 
right,  and  one  arising  out  of  the  transaction  itself,  of 
which  the  suretyship  forms  a  part,  then  the  right  of  the 
surety  to  the  benefit  of  these  securities  is  subordinate 
to  the  right  of  the  creditor  to  make  them  available  for 
the  payment  of  his  other  claims,  and  can  only  be  made 
available  after  the  paramount  right  is  satisfied. 

At' first  sight,  it'sppeared  to  me,  that  the  effect  of 
allowing  the  creditor  to  avail  himself  of  this  equity, 
would  be,  to  enlarge  the  contract  entered  into  by  the 
surety  for  the  benefit  of  the  creditor,  but  I  think  that 
this  is  not  so.  The  contract  is  silent  on  the  subject ; 
the  contract  might  have  superseded  or  regulated  this 
equity,  but  it  has  not  done  so.  The  utmost,  as  it  ap- 
pears to  me,  that  can  be  said  in  favour  of  the  Plaintiff 
is,  that  the  surety  has  an  equity  to  make  the  securities 
available,  and  that  the  creditor  has  an  equity  to  keep 
the  securities  till  both  debts  are  paid ;  the  question  is, 
which 'is  to  give  way  ?  In  my  opinion,  the  right  of  the 
surety  is  subordinate  to  that  of  the  creditor,  but  if  they 
were  merely  equal,  this  Court  could  not  interfere  to  give 
the  advantage  to  either,  by  taking  away  the  securities 
from  one  and  giving  them  to  the  other. 

This  is  the  view  which  I  take  on  the  principles  of  the 
case,  but  I  wish  especially  to  guard  myself  against 

being 
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beiug  supposed  to  lay  down,  that  this  is  a  rule  which, 
in  the  absence  of  contract,  is  to  prevail  in  all  cases  and 
under  all  circumstances.  I  can  conceive  cases  of  col- 
WoDBHousE.  lusion  or  negligence,  in  which  this  Court  might  be  of 
opinion,  that  the  mortgagee  had  not  the  right  to  insist 
on  this  equity,  but  no  such  matter  affects  the  case  be- 
fore roe. 

The  reported  cases  on  this  subject  are  very  few ;  two 
only  have  been  cited,  or  have  been  found  by  me  bearing 
directly  on  the  question  before  me,  one  of  them  is  the 
case  of  Williams  v.  Otcen  (a).  That  was  a  much 
stronger  case  than  the  present,  and,  if  law,  it  governs 
this  case.  There,  the  mortgagor  mortgaged  the  pro- 
perty to  a  person  of  the  name  of  Evans,  and  three 
persons  joined  as  sureties  to  pay  the  mortgage  to  Evans. 
Afterwards  Evans  advanced  a  further  sum  to  the  mort- 
gagor, on  the  security  of  the  same  premises,  in  which 
transaction  no  persons  joined  as  sureties,  and  the  former 
sureties  were  not  consulted.  Evans  enforced  payment 
^  of  the  first  mortgage  against  the  sureties,  and  the  Vice- 
Chancellor  of  England  held,  that  he  was  entitled  to 
tack  the  further  chaise,  as  against  the  sureties,  and  that 
in  order  to  have  precluded  him  from  availing  him- 
self of  this  equity,  they  ought  to  have  made  Evans 
covenant  that  he  would  not  advance  any  further  sum  to 
the  mortgagor.  In  that  case,  the  sureties  were  wholly 
ignorant  of  the  second  advance,  which  was  not  con- 
templated at  the  time  of  the  original  loan.  In  the  pre- 
sent case,  the  two  advances  were  made  simultaneously, 
and  through  the  negotiation  of  the  Plaintiff. 

In  answer  to  Williams  v.  Owen,  the  case  of  Bowher 
V.  Bull(b\  decided  by  the  present  Lord  Chancellor,  is 

referred 
(a)  13  Sim.  597.  (6)  1  Sim.  {N.  S.)  29. 
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referred  to  as  overruling  that  decision.  WiUiams  ▼.  1866. 
Owen,  however,  does  not  appear  to  have  been  cited  on  '^^^v-^ 
that  occasion,  and  the  circumstances  of  the  case  differ  ^*"*°^"''* 
very  materially,  by  reason  of  the  special  nature  of  the  Wodbhouie. 
contract  In  this  later  case  of  Batcher  y.  Bull,  the 
mortgagor  mortgaged  his  own  estate,  and  his  wife  and 
daughters  joined  in  the  same  deed,  and  mortgaged  an 
estate  belonging  to  them,  to  secure  a  sum  advanced  by 
the  mortgagee  to  the  father.  By  the  deed,  the  mort- 
gagee entered  into  a  special  covenant  with  the  wife  and 
daughters,  that  the  estate  of  the  father  should  be  made 
primarily  liable  to  answer  that  debt.  Six  years  after- 
wards, the  mortgagee  advanced  a  further  sum  to  the 
father,  on  the  security  of  the  estate,  and  Lord  Cran- 
worth  held,  that  the  mortgagee,  filing  his  bill  to  foreclose 
both  estates  included  in  the  first  mortgage,  was  not  en- 
titled, as  against  the  daughters,  to  tack  his  subsequent 
advance  to  the  father,  but  that  they  were  entitled  to 
redeem  the  property  mortgaged,  on  payment  of  what 
was  due  in  respect  of  the  first  mortgage.  On  consider- 
ing the  whole  case,  I  think  that  Lord  Cranworth  had 
regard  to  the  nature  of  the  special  contract  in  that  case, 
which  he  thought  excluded  the  right  to  tack  a  subse- 
quent debt,  and  amounted  to  a  contract,  that  the  debt 
of  the  daughters  should  stand  second  on  the  estate  of 
the  father.  Certainly  it  was  not  intended  by  him  to 
overrule  the  decision  of  the  Vice-chancellor  of  England 
in  WiUiams  v.  Owen,  I  have,  therefore,  come  to  the 
conclusion,  that  Williams  v.  Owen  is  applicable  to  the 
present  case,  and  that  it  must  be  decided  in  favour 
of  the  Defendant,  both  upon  principle  and  upon  au- 
thority. 

The  case,  as  I  have  stated,  has  become  of  compa- 
rative unimportance  to  the  parties,  as  it  affects  only  the 
costs  of  a  portion  of  the  suit,  but  for  this  purpose,  I 

have 
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have  been  compelled  to  examine  it,  exactly  as  I  should 
have  done  if  the  original  point  had  remained  at, issue 
between  the  parties.  My  decision  will,  in  fact>  only 
WoDBuousB.  regulate  the  costs^  as.  by  consent,  a  decree  will  be  made, 
directing  these  Defendants  to  deliver  up  to  the  Plaintiff 
the  securities  on  which  the  2,000/.  was  advanced,  and 
without  any  consent,  direct  the  Plaintiff*  to  pay  to  the 
Defendants  their  costs  of  the  suit 

Although  the  question  decided  is  one  of  costs^  still  it 
may  be  the  subject  of  an  appeal,  as  it  involvea  a  ques* 
tion  of  principle. 


30th  January,  1857.    The  Plaintiff  appealed  to  the  Lorda  Juatioci, 
but  a  compromise  was  effected. 


,  ^®*^'  NEWPORT  V.  BURY. 

Jan.  17,  31. 

The  Mator      /COLONEL  CHARLETT,  who  died  in  1838,  de- 

31S*^Jd"  vised  theestate  in  question  to  Mr.  iV«iporfc    Mr. 

executor,  a       Newport  died'  in  1865,  having  devised  the  estate  to  the 

manvyean,  ^^  Plaintiff,  an  infant,  for  life. 

had  been  the 

paid  receiver 

and  manager        The  Defendant  ThomoB  Henry  Davis,  who,  for  many 

TTie  tenan^for  y^*""*  •>efore  Colonel  CAarlett's  death,  acted  as  Receiver 
life  beinff  an  of  the  property  in  question  at  a  saJary,  had,  since  that 
Court  conti-      event,  continued   to  manage  it     He  was  appointed 

nued  the  exe-    trustee  and  executor  of  the  will  of  Mr.  Ne,wporL 

cutor  ai  Re- 
ceiver  at  a 

^^'  The  bill  stated  as  follows:— "It  is  not  in  his  (Mr. 

Davis)  power,  nor  can  it  be  fairly  required  of  him,  to 

give,  gratuitously,  the  labour  and  time  required  for  that 

purpose,  and  it  is,  therefore,  requisite  for  the  Plaintiff's 

interests,  and  for  the  benefit  of  the  estate  generally, 

that 
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that  a  salaried  Receiver  should  be  appointed.  The 
Defendant  Thomas  Henry  Davis  is,  probably,  the  fittest 
person  that  could  be  found  for  the  ofiBce  of  Receiver,  if 
this  C!ourt  should  think  it  fit  to  appoint  him  to  that 
office ;  but  if  not,  the  Plaintiff  desires  that  some  other 
fit  and  proper  person  should  be  appointed  by  the 
Court." 

It  prayed,  "  That  the  Defendant  T.  H.  Davis,  or 
BQch  other  person  as  the  Court  might  think  proper, 
might  be  appointed  Receiver  of  the  estates  of  which 
the  Plaintiff  was  equitable  tenant  for  life  as  aforesaid, 
with  the  usual  directions  in  that  behalf,  and  with  such 
salary  or  other  remuneration  as  the  Court  might  think 
just"  It  also  prayed  the  performance  of  the  trusts  of 
the  will,  as  far  as  regarded  the  estate  of  which  the 
Plaintiff  was  tenant  for  life. 

Mr.  Wichens,  for  the  Plaintiff. 

Mr.  12.  Palmer,  for  the  trustee. 

Mr.  RenshaWf  for  the  remainderman. 

The  Earl  of  Shrewsbury's  case  was  referred  to,  in 
which  it  was  stated,  that  Mr.  Blunt,  the  Receiver,  was 
appointed  a  trustee,  and  was  continued  by  the  Court. 

The  Master  of  the  Rolls  thought  that,  under  the 
circumstances  of  the  case,  it  would  be  proper  to  con- 
tinue Mr.  Davis  as  Receiver  at  a  salary  of  60/.  a  year, 
the  rental  being  stated  to  be  about  2,000/.  a  year. 


Note.— See  Marshall  v.  HoUoway,  2  Swanst.  452,  453,  and  Ex 
parte  Termor^  Jacob,  404. 
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BURMESTER  (Public  Officer)  v.  THE  BARON 

VON  STENZ. 

Nov.  20. 
Bill  dismttied   HpHIS  suit  was  instituted  by  Burmester,  the  public 

with  costs,  01     X     officer  of  the  London  and  Westminster  Banking 
against  a  ^ 

Banking  Com-  Company. 

Sany,  after  the 
eathofthe 

public  officer         Burmester  had  died,  and  before  another  public  officer 
named  as  «     i  t  t     •         i 

Plaintiff  and      ™«  ^^^  substituted, 
before  the  sub- 
stitution of 
another.  Mr.  Leonard^  on  behalf  of  the  Defendant,  moved  to 

dismiss  the  bill  for  want  of  prosecution.     He  stated, 

that  by  the  7  Geo.  4,  c.  46,  s.  ix.,  the  suit  had  not 

abated  by  the  death  of  Burmester. 

The  Master  of  the  Rolls,  being  satisfied  that  the 
time  had  elapsed,  and  upon  production  of  an  affidavit 
of  service  of  the  notice  of  motion,  ordered  the  bill  to  be 
dismissed,  with  costs*  to  be  paid  by  the  London  and 
Westminster  Banking  Company. 
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GREGG  V.  COATES. 
HODGSON  ».  COATES.  , ,  „  ,^ 

Juljf  l2|  14. 

TN  this  case,  the  testator  devised  his  mill  or  factory,  A  testator  di- 

■^    with  its   appurtenances,  and   the  dwelling-houses  J^gteestoal- 

thereto  adjoining,  and  the  three  cottages  to  his  three  low  A.  B.  to 
...  11      occupy  a  mill, 

trustees,  their  heirs  and  assigns,  upon  trust  to  apply  ihe  ^,  so  long  aa 

rents  and  produce  thereof,  in  common  with  the  rents  of  be  should  think 
•       •  ,  1     I        •      /.  proper  so  to 

the  hereditaments  thereinbefore  and  theremafter  men-  do, '<  he  never- 

tioned,  in  the  first  place,  in  satisfaction  and  discharge  *«*f"  "«P- 
'  r         »  .  o     ing    the  pre- 

of  ail  the  said  testator's  just  debts  (inclusive  of  the  mises^ingood 

money  borrowed  by  him  for  the  use  of  the  Defendant  *     ^^  '"^^ 

John  Thomas  Coaies,  and  for  which  the  testator  was  pay'ng"  •  wjj' 
...,..,       ^  .        1  1^.  !_  of  100/.  A.B. 

jomtly  liable),  funeral  and  testamentary  expenses,  which  accepted  the 

bis  real  and   personal  estate  thereinafter  given  to  his  8*^  ^"*  *^® 
'  ^  premises  were 

executors  should  be  insufficient  to  discharge ;  and  after  afterwards  to- 

payment  of  such  debts,  funeral  and  testamentary  ex-  |^  JccideMaf 

penses,  upon  trust  to  apply  the  same  rents  and  profits  fire-    Held, 

unto  and  for  the  personal  support  of  the  Defendant  bound  to  rein- 

John  Thomas  Coates  during  his  life,  and  after  his  de-  itate  them,  and 

^  was  liable  for 

cease,  as  thereinafter  mentioned.     And  the  testator  also  the  rent  in  the 

declared,  that  inasmuch  as  his  aforesaid  factory,  &c.  JJJ|^"b^t  {j^ 

were  then  in  the  occupation  of  his  nephew,  the  De-  could  not  es- 

fendant  John  Thomas  Coates,  and  his  undertenant,  he,  SSility  tore- 

the  testator^  did  thereby  declare  and  direct,  that  his  huild,  byde- 

.  .  1       t  I      11         t  .  dining  any 

said  trustees  should  allow  him  to  continue  to  occupy  longer  to  ra- 
the whole  of  such  hereditaments  and  premises,  so  long  ^°  ^^^' 
as  he  should  think  proper  so  to  do,  he  nevertheless  keep- 
ing the  same  hereditaments  and  premises  in  good  and 
tenantable  repair,  and  paying  to  his  trustees  an  annual 
rent  or  sum,  not  exceeding  in  amount  the  sum  of  100/., 
as  his  trustees  should  in  their  discretion  think  reason- 

voii.  XXIII.  D  able,  # 
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able,  such  sum  to  be  payable  hair-yearly,  and  applied 
as  thereinbefore  directed  concerning  the  rents  of  such 
real  estates. 

The   testator   appointed  John   Thomas  Coates  and 
others  his  trustees  and  executors. 


The  testator  died  in  October,  1851,  and  his  will  was 
proved  by  John  Thomas  Coates  alone.  He  remained 
in  the  occupation  of  the  mill,  &c.,  which,  on  the  1st  of 
April,  1854,  were  totally  destroyed  by  accidental  fire. 
It  was  insured  at  the  time  for  1,400/.,  and  John  Thomas 
Coates,  having  received  1,390/.,  applied  it  in  rebuilding 
portions  of  the  mill,  in  a  better  and  more  substantial 
manner  than  the  old  one;  but  a  considerable  further 
sum  was  required  to  complete  the  rebuilding. 

The  Defendant  John  Thomas  Coates  claimed  to  be 
repaid,  out  of  the  testator^s  estate,  tlie  sum  of  900/., 
which  he  alleged  would  be  required  to  reinstate  the  mill 
and  premises  fit  for  occupation.  He  also  claimed  to  be 
exempted  from  the  payment  of  a  proportionate  part  of 
the  annual  sum  of  100/.  to  the  testator's  estate,  from 
the  1st  day  of  April,  1854,  when  the  mill  and  premises 
were  destroyed  by  fire,  to  the  time  when  the  same 
should  be  rebuilt. 


The  Plaintiff  and  the  other  parties  to  the  suit  of 
Hodgson  v.  Coates  claimed,  on  the  other  hand,  that  the 
Defendant  John  Thomas  Coates  should  reinstate  the 
mill  and  premises  fit  for  occupation,  at  his  own  expense, 
beyond  the  sum  of  1,390/.  received  from  the  insurance 
office,  and  also  pay  the  rent  during  the  period  that  the 
same  had  remained  unoccupied. 

Mr.  R.  Palmer,  Mr.  Preeling  and  Mr.  Pearson,  for 

parties 
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parties  in  the  same  interest.  Coates,  having  accepted 
the  benefit  oF  the  gift,  has  subjected  himself  to  the  Iia« 
bilities  imposed  by  the  will  of  the  testator.  He  is  bound 
to  keep  the  house  and  premises  in  good  and  tenantable 
repair.  They  are  not  now  in  that  state,  and  nothing 
less  than  rebuilding  them  will  put  them  in  the  situation 
stipulated  by  the  testator.  He  is,  therefore,  bound  to 
rebuild  and  reinstate  the  mill  and  premises.  Such 
would  be  his  liability,  if  he  had  been  a  tenant  under  a 
covenant  or  agreement  to  this  effect,  and  he  has,  by  his 
acceptance  of  the  benefits  given  by  the  will,  placed 
himself  in  the  same  situation. 


1866. 


In  the  case  of  In  re  Skingley{a\  **A.B.,  being  devisee 
for  life  of  premises,  with  a  condition  against  committing 
any  manner  of  waste,  and  for  keeping  the  same  in  good 
and  tenantable  repair,  became  lunatic,  and  the  premises 
were  subsequently  destroyed  by  accidental  fire.  A  peti- 
tion was  then  presented  by  the  committee  of  the  person, 
who  was  also  remainderman,  praying  a  declaration  that 
the  premises  ought  to  be  rebuilt  at  the  expense  of  the 
lunatic's  estate,  and  a  reference  as  to  the  amount  of 
such  expense,  and  out  of  what  fund  it  ought  to  be  de- 
frayed. Lord  Truro  made  an  order  for  the  reference, 
holding  that  the  words  of  the  will  created  an  obligation 
upon  the  tenant  for  life  to  rebuild  the  premises,  and 
that  the  question  of  such  liability  was  rightly  brought 
before  the  Court  on  the  petition.'' 


Secondly.  Coates  is  not  entitled  to  be  relieved  from 
the  rent  for  the  time  during  which  the  premises  may  re- 
main unoccupied  in  consequence  of  the  fire.  That  was 
decided  at  law  in  Baker  v.  Holtpzaffel(b),  and  the  rule 
is  the  same  in  equity ;  Holtzapffel  v.  Baker  (c). 

Thirdly, 
(fl)  3  Muc.  if  G.  221.        (A)  4  Taunt,  45.         (c)  18  Va.  115. 
d2 
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Thirdly.  IF  he  is  not  bound  to  reinstate  the  premises^ 
he  is  not  entitled  to  require  the  expenses  of  rebuilding 
to  be  borne  by  the  testator's  estate.  A  tenant  has  no 
equity  even  to  compel  a  landlord  to  expend  on  the  pre- 
mises monies  received  from  the  insurance  of  them;  Leeds 
V.  Cheethamifl). 


Mr.  Follett  and  Mr.  Amphlett,  contrd,  for  Mr.  Coates. 
The  condition  was  only  to  continue  until  the  testator's 
debts  had  been  paid,  and  viras  introduced  merely  for  the 
benefit  of  the  creditors,  and  when  they  had  been  satis- 
fied, Mr.  Coates  became  simply  tenant  for  life  in  pos- 
session. In  that  character  he  was  not  liable  for  per- 
missive waste,  nor  was  he  under  any  equity  to  rebuild ; 
Powys  V.  Blagrave{b).  This  is  a  case  of  accidental  de- 
struction, and  not  of  waste,  Mr.  Coates  has  entered  into 
no  covenant  or  parol  obligation  either  to  repair  or  to  re- 
build, and  the  condition  gives  no  right  of  action  against 
him,  but  merely  confers  a  right  of  entry  for  breach  of 
the  condition.  It  would  be  a  most  harsh  proceeding  to 
compel  him  to  reinstate  the  mill  and  premises,  which 
would  be  extending  his  liability  far  beyond  an  obligation 
to  repair. 

Secondly.  It  is  said,  that  Mr.  Coates  is  bound  to 
pay  the  rent,  though  he  has  not  the  benefit  of  the  occu- 
pation, for  it  is  not  shewn  that  he  has  been  in  posses- 
sion since  the  fire.  He  is  only  to  occupy  "  so  long  as 
he  shall  think  proper,"  and,  therefore,  he  has  the  op- 
tion of  abandoning  the  occupation,  and  of  repudiating 
the  further  benefit  of  the  gift,  whenever  he  **  thinks 
proper."  No  notice  is  necessary,  for  he  is  a  mere  tenant 
at  will,  besides  which,  being  the  sole  trustee,  it  was  im- 
possible for  him  to  give  himself  a  notice  to  quit. 

Thirdly. 

(a)  1  Simons,  146.        (6)  Kay,  495,  and  4  De  G.,  M.  4-  G.  448. 
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Thirdly.  Assaming  his  liability,  then,  at  law,  the 
measure  of  damages  recoverable  is  the  value  of  the  fac- 
tory at  the  time  it  was  burnt  down,  and  not  the  amount 
necessary  to  rebuild  it :  Yates  v.  Dunster{a) ;  in  which 
case  the  Defendant  became  the  lessee  of  premises,  which 
at  the  time  of  taking  them  were  old  and  in  bad  repair, 
under  a  demise  containing  a  covenant  to  repair;  the 
premises  were  destroyed  by  fire;  the  costs  of  rein- 
stating them  would  amount  to  1,635/.,  but  when  so 
reinstated  they  would  be  more  valuable  by  600/.  than 
they  were  at  the  time  of  the  fire.  It  was  held,  that  the 
Defendant  was  liable  to  pay  the  sum  of  1,035/.  only,  as 
damages  for  the  non*repair,  that  being  the  amount  of 
the  Plaintiff's  loss.  Here  Mr.  Coates  has  expended  a 
sum  of  about  1,400/.  on  the  premises,  which  was  their 
full  value  at  the  time  they  were  burnt  down.  Nothing 
more  can  be  required  of  him. 

Fourthly.  It  is  said,  Mr.  Coates  is  liable  to  pay  the 
whole  rent  of  100/.  a  year  until  the  premises  are  rein- 
stated. There  is  nothing  in  the  lyill  to  justify  that  de- 
mand. The  rent  is  not  to  be  a  fixed  sum  of  100/.  a  year, 
but  such  sum,  not  exceeding  that  amount,  "  as  his  trus- 
tees shall,  in  their  discretion,  think  reasonable.''  It 
would  be  most  unreasonable  to  exact  100/.  for  premises 
which  do  not  exist. 

In  re  Shingley  was  not  a  case  decided  on  strict 
rights,  but  on  what  was  beneficial  to  be  done  in  regard 
to  the  rights  of  a  lunatic  and  his  family. 


1866. 


IThe  Master  of  the  Rolls. 

I  entertain  no  doubt  with  respect  to  the  leading 
points;  before  I  saw  the  case  of  Re  Shingley,  I  had 
suggested   the  very  same  point  on  this  will,  namely, 

whether 
(a)  Exch.  26  April,  1855. 
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whether  a  person  taking  the  benefit  of  this  bequest  did 
noty  thereby,  take  it  upon  condition  to  perform  the  duty 
imposed  upon  him,  that  is,  whether  a  condition  that  be 
should  keep  it  in  good  and  tenantable  repair  and  pay 
certain  rent  was  not  attached  to  the  gifl. 

I  am  of  opinion  that  this  must  be  treated  as  an  im- 
plied contract,  entered  into  by  the  person  who  accepts 
the  estate.  If  a  bequest  were  made  to  a  person  of  a 
house  for  twenty-one  years,  upon  condition  that  he  kept 
it  and  delivered  it  cTp  at  the  end  of  the  term  in  good  and 
tenantable  repair,  if  he  chose  to  accept  the  bequest,  it 
would  be  on  the  faith  that  he  would  perform  the  condi- 
tion which  the  testator  had  attached  to  it. 

It  has  been  suggested,  that  the  non-performance  of 
the  condition  does  nothing  more  than  put  an  end  to  the 
term,  and  that  if  he  did  not  perform  the  condition  he 
could  not  retain  the  estate.  I  think  that  is  not  so,  and 
that  the  case  is  similar  to  this:^A  testator  might  leave 
an  estate  to  a  man  for  life,  on  condition  that,  at  the  end 
of  his  life,  he  should,  by  will  or  by  bond,  give  a  sum  of 
1,000/.  to  A.  B.  Could  he  keep  the  estate,  and  have 
the  benefit  of  gift  nearly  all  his  life,  and  then  give  it  up, 
and  say  be  was  not  liable  to  pay  the  1,000/.  ?  Obviously 
not. 


Again,  it  is  suggested  that  this  condition  was  merely 
operative  while  the  debts  were  unpaid.  That  does  not 
affect  the  question  any  more.  Suppose  he  had  said,  I 
have  a  son  abroad,  it  is  doubtful  when  he  will  return, 
and  I  give  my  estate  to  you  till  my  son  returns,  on  con- 
dition that  you  pay  a  certain  sum  of  money.  If  you 
accept  the  estate  you  must  observe  the  condition,  al- 
though, when  the  son  comes  from  abroad,  the  estate 
will  determine.     So  here,  I  am  of  opinion,  that  there  is 

an 
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an  expressed  condition  imposed  upon  this  gentleman^ 
that  if  he  accept  the  benefit,  he  undertakes  to  perform 
the  condition,  and  that  he  must  perform  it  accordingly. 

It  appears  to  me  also  that  he  has  not  determined  the 
occupation.  He  says,  he  ceased  to  occupy  in  April, 
1854;  in  one  sense  he  did,  because  he  was  burnt  out 
and  did  not  actually  live  in  the  place ;  but  that  does  not 
determine  an  occupation;  which  does  not  determine 
until  he  thinks  fit  to  determine  it,  by  taking  some 
active  step  for  that  purpose,  and  he  has  taken  none.  It 
is  evident  that  the  premises,  when  rebuilt,  will  be  in  a 
much  better  state  than  when  he  first  had  them,  and  it 
might  be  reasonable  that  the  persons  in  remainder 
should  contribute  towards  the  expense  in  improving 
the  property.  I  should  think  that  would  be  a  reason- 
able thing  to  do.  That  question,  however,  did  not 
occur  in  Me  Skingley,  but  I  suggest  it  to  the  parties. 

I  think  there  must  be  an  inquiry,  what  is  a  reasonable 
abatement  in  respect  of  the  state  of  the  premises  since 
the  fire,  because  Mr.  Coates  could  not  himself  settle 
what  a  reasonable  rent  ought  to  be. 

Mr.  R.  Palmer  was  heard,  in  reply,  on  the  latter  point, 
after  which 

The  Master  of  the  Rolls  said  he  would  consider  the 
last  point. 


1866. 


The  Master  of  the  Rolls. 

I  must  follow  Re  Shingley,  I  cannot  distinguish  it 
from  the  present  case.  The  Defendant  must  reinstate 
the  premises  or  pay  a  sufficient  sum  for  that  purpqse,  and 
he  must  also  pay  the  rent  since  the  mill  was  burnt  down. 


July  14. 
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July  5,  7,  29. 

By  a  iiettle- 
ment,  a  trust 
fund  was  set- 
tled aAer  the 
death  of  hus- 
band and  wife 
upon  the  chil- 
dren equally 
who  should 
survive  them. 
But  if  any 
child  should 
die  in  the  life 


ROBINSON  r.  SYKES. 

nnWO  questions  of  construction  arose  in  this  case,  one 
on  the  settlement  made  on  the  marriage  of  Charles 
Robinson  in  1788,  and  the  other  on  the  codicil  to  his 
will  executed  in  1862. 


By  the  settlement,  dated  the  16th  of  September^  1788, 

some  stock  and  money  were  vested  in  Marrett,  in  trust 

for  Mr.  and  Mrs.  Robinson  successively  for  life,  and  after 

ofthe  husband  ^^^  decease  of  the  survivor,  upon  trust  to  transfer  and  pay 

and  wife,  and    the  funds  "  unto  and  amongst  such  child  or  children  of 

leaving  'Mssue  ^ 

then  living,  his  the  body  of  Charles  Robinson  on  the  body  of  Mary  his 

co'equaUy  be-  ^"^^"^®^  ^ife,  begotten  or  to  be  begotten,  or  unto  and 
tween  the  issue  amongst  the  issue  of  such  child  or  children,  in  case  such 
when  and  at  child  or  children  should  be  then  dead  leaving  issue,  iu 
such  shares  and  proportions,  and  at  such  time  or  times, 
and  on  such  conditions,  and  in  such  manner  and  form, 
as  Charles  Robinson  should,  in  and  by  his  last  will  and 
testament  in  writing,"  appoint;  and  for  want  of  such  ap- 
pointment, ''and  as  to  so  much  and  such  part  or  parts 
of  the  said   sums  of  460/.  stock   and   1,150/.  stock, 


such  time  as 
the  respective 
shares  of  such 
child  would 
have  become 
due  and  pay- 
able.    Held, 
that  the 
"  issue"  of 
«  children" 
took  per  stirpes,  whereof  no  such"  appointment  should  be  made,  then  in 

and  that  the      ^,^g^  ^\^^^  ^j^^  trustee  should  apply  and  dispose  of  the 
successive  ge-  rr  j  r 

nerations  of 
*'  issue"  took 
their  respec- 
tive shares 
by  substitu- 
tion, and  not  concurrently,  so  that  grandchUdreii  and  great  grandchildren  could  not 
take  together  as  a  class. 

A  testator  had  a  power  of  appointment  amongst  his  issue,  which  did  not  warrant 
an  exclusive  appointment.  By  will,  after  reciting  that  the  trust  fund  had  been  in- 
vested in  land,  and'recitiog  (erroneously)  that  he  had  advanced  300/.  towards  the  pur- 
chase, he  made  an  exclusive  appointment  in  favour  of  one  of  several  objects  of  *<  300/. 
or  such  other  sum  as  he  was  empowered  to  appoint"  The  Court,  under  the  circum- 
stances, held,  that  the  intention  was  either  to  appoint  the  fund  contributed  (which  was 
trifling,  if  any),  or  the  whole  trust  fund,  and  that  in  the  latter  case,  the  appointment 
was  void. 


same  **  unto  and  equally  between  all  and  every  the  child 
or  children  of  the   body  of  Charles  Robinson  on  the 

body 
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body  of  the  said  Mcary  Jonas  who  shoald  be  living  at 
the  time  of  the  decease  of  the  survivor  of  them  the  said 
Charles  Robinson  and  Mary  Jonas  his  intended  wife, 
share  and  share  alike/'  Stkbs. 


Provided  that,  **  in  case  any  such  child  or  children 
should  happen  to  die  in  the  lifetime  of  either  of  them 
the  said  Charles  Robinson  and  Mary  Jonas^  without 
leaving  issue  of  his,  her  or  their  body  or  bodies,  or  there 
being  such  issue,  and  such  issue  should  all  die  in  the 
lifetime  of  either  of  them  the  said  Charles  Robinson  and 
Mary  Jonas,  that  then  the  share  or  part  of  such  child 
or  children  so  dying  without  issue,  as  aforesaid,  should 
go  and  be  paid  to  and  equally  between  the  survivor  and 
survivors  of  such  child  or  children,  share  and  share 
alike,  when  and  at  such  times  as  their  respective  shares 
or  parts  should  become  due  and  payable." 

Provided  that,  **  if  it  should  happen  that  any  such 
child  or  children  should  die  in  the  lifetime  of  the  said 
Charles  Robinson  and  Mary  Jonas^  leaving  issue  of  his 
or  her  or  their  body  or  bodies  then  living,  that  the  share 
or  part  of  the  said  several  sums  of  460/.  stock  and 
1,150Z.  stock,  which  such  child  or  children  would,  if 
living,  be  respectively  entitled  to,  should  go  and  be  paid 
unto  and  equally  between  the  issue  of  such  child  or 
children  so  dying  as  aforesaid,  when  and  at  such  times 
as  the  respective  parts  or  shares  of  such  child  or  children 
would,  if  living,  have  become  due  and  payable." 

**  But  in  case  there  should  be  no  such  child  or  children 
of  the  body  of  the  said  Charles  Robinson  on  the  body  of 
the  said  Mary  Jonas  begotten,  or,  there  being  such 
child  or  children,  all  of  them  should  happen  to  die  with- 
out issue,  before  any  of  their  parts  or  portions  should 

become 
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become  due  and  payable,  or  there  being  such  issuPi  and 
ali  such  issue  should  happen  to  die,  before  any  oF  the 
parts  or  portions  should  become  due  and  payable/'  then 
there  was  a  limitation  to  the  settlors. 


In  1789,  Afarretf^  out  of  the  trust  funds,  purchased 
a  copyhold  property  called  Vernon  HilL 

In  1808,  Messrs.  Syhes  (who  had  been  appointed 
trustees  in  the  stead  of  Marrett\  with  the  consent  of 
Mr.  and  Mrs.  Hobinson,  applied  the  remainder  of  the 
trust  funds,  together  with  an  inconsiderable  sum  (if 
any)  advanced  by  Mr.  Robinson  out  of  his  own  monies, 
in  the  purchase  of  a  copyhold  estate  called  '*  The 
Dundridge  Farm,'*  to  be  held  on  the  trusts  of  the  set- 
tlement. 

Mrs.  Robinson  died  in  1816,  her  husband  survived 
her,  and  he  died  in  1853.  The  state  of  the  family  will 
appear  from  the  following  diagram  : — 


CHARLES  ROBINSON,  m.  1788,  MARY, 


died  1858. 


died  1816. 


CHARLES  COWLING, 
died  1851. 


DANIEL, 
died  1849. 


MATILDA, 
died  1804, 8.  p. 


I              I  \             \  1 

CHARLES  DANIEL  JOHN,  CHARLES,  Mrs.  AGAS8IZ, 

DANIEL,  GEORGE,  (Defendant),  died  1851, 8.  p.  (Defendant). 

(Plaintiff).  (Defendant).  I 


mtTTi    I 


m 


There  had  been  three  children  only  of  the  marriage, 
one  of  whom,  Matilda,  died  an  infant,  and  without 
issue.  The  other  two  were  sons,  named  Charles  Cow^ 
ling  and  Daniel,  who  both  died  in  the  lifetime  of  their 
father. 

Charles 
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Charles  Cowling  Robinson,  the  eldest  son  of  the 
settlor,  died  in  1851 ;  be  had  three  children,  two  of 
whom  died  without  issae,  in  1822  and  1847,  respec- 
tively,  and  the  third  was  the  Plaintiff  Charles  Daniel 
Robinson,  who  had  seven  children,  four  of  whom  were 
bom  before  the  death  of  their  grandfather  (Charles 
Cowling),  and  three  were  born  afterwards,  but  before 
the  death  of  the  settlor. 

Daniel,  the  second  son  of  the  settlor,  died  ha  1849, 
leaving  four  children ;  three  were  Defendants  to  this 
suit,  viz.,  Daniel  George,  John  and  Mrs.  Agassiz,  and 
the  fourth,  Charles^  died  in  1861  without  issue.  Daniel 
George  had  issue  one  child  living,  who  was  born  after 
the  death  of  his  grandfather  but  in  the  lifetime  of  the 
settlor.  John  had  no  issue,  and  Mr.  Agassiz  had  two 
children  born  after  the  death  of  Daniel,  their  grand* 
father,  but  in  the  lifetime  of  the  settlor. 

The  settlor,  Charles  Robinson,  by  a  codicil  to  his 
will,  dated  in  1852,  after  reciting  that  by  his  marriage 
settlement  of  1788,  certain  funds  .were  vested  in  a 
trustee  upon  certain  trusts  for  the  benefit  of  himself, 
his  wife  and  their  issue,  and  among  other  trusts,  to  sell 
and  convert,  and  with  the  produce  to  purchase  landed 
estate,  expressed  himself  as  follows  : — **  And  whereas 
by  an  indenture,  bearing  date  the  10th  day  of  March, 
1796,  and  made  between  me  and  JMary  my  said  wife  of 
the  first  part,  the  said  Hannah  Marrett,  as  the  widow 
and  executrix  of  Uie  said  Charles  Marreti  [the  original 
trustee]  of  the  second  part,  and  James  Syhes  and  James 
Sykes  the  younger  of  the  third  part,  all  the  trust  pro- 
perty, or  the  then  residue  thereof  comprised  in  my 
said  marriage  settlement,  was  assigned  to  and  vested  in 
the  said  James  Syhes  and  James  Syhes  the  younger, 
npon  the  trusts  of  the  marriage  settlement,  and  whereas 

the 
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1856.  the  trustees  of  my  said  marriage  settlement,  in  pursu- 
ance of  the  trusts  thereof,  agreed  to  purchase  a  copy- 
hold estate,  known  as  Dundridge  Farm^  in  the  county 
of  Southampton^  but  the  amount  of  the  trust  funds  then 
in  their  hands  being  insufficient  to  pay  the  whole  of  the 
purchase  money  thereof,  I  contributed  the  sum  of  300/. 
or  thereabouts,  part  thereof,  and  the  purchase  of  the 
said  copyhold  estate  was  thereupon  completed,  and  the 
same  estate  was  surrendered  or  otherwise  conveyed  to 
the  trustees  of  my  said  marriage  settlement,  upon  the 
trusts  thereof;  and  whereas,  under  and  by  virtue  of 
my  said  marriage  settlement,  and  the  deed  or  deeds 
executed  upon  the  purchase  of  the  said  copyhold  es- 
tate, or  of  some  or  one  of  them,  I  am  empowered,  by 
deed  or  deeds,  or  by  my  last  will  and  testament,  or  any 
codicil  thereto,  to  direct  or  appoint  that  the  sum  of  300/., 
or  thereabouts,  should  be  raised  by  the  trustees  of  my 
said  marriage  settlement,  out  of  the  said  trust  estate, 
and  paid  to  such  one  or  more  of  my  issue  by  my  said 
late  wife  Mary^  as  I  should  direct  or  appoint;  and 
whereas  no  appointment  of  the  said  money,  or  of  any 
part  thereof,  hath  been  yet  made  by  me,  but  I  am  now 
desirous  of  making  such  appointment  as  hereinafter 
contained:  Now,  therefore,  in  order  to  effectuate  my 
said  desire,  and  pursuant  to  and  by  force  and  virtue  and 
in  exercise  and  execution  of  the  power  or  authority  to 
me  given  or  reserved  in  and  by  my  said  marriage  settle- 
ment, or  other  deed  or  deeds,  and  of  every  other  power 
and  authority  whatsoever  enabling  me  in  this  behalf,  I 
do,  by  this  codicil  to  my  said  last  will  and  testament, 
duly  executed  and  attested  in  the  manner  required  by 
law,  irrevocably  direct  and  appoint,  that  immediately 
after  my  decease,  the  trustees  or  trustee  for  the  time 
being  of  my  said  marriage  settlement  do  and  shall,  out 
of  the  trust  estate  vested  in  them  or  him,  levy  or  raise 
the  sum  o/*  800/.,  or  such  other  sum  as  I  am  so  empowered 

to 
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to  direct  or  appoint  to  be  raised  and  paid  as  aforesaid, 
and  do  and  shall  pay  the  said  sum  of  300Z.  or  such  other 
sum  as  aforesaid,  when  and  as  soon  as  the  same  shall 
have  been  raised,  unto  my  godson  the  Rev«  Charles 
Daniel  Robinson*'  (the  Plaintiff). 

The  Vernon  Hill  property  had  been  sold,  in  1846,  to 
the  Defendant  Mr.  Helps,  by  the  settlor  and  his  sons 
and  grandchildren,  but  the  great  grandchildren  and  the 
trustee  had  not  joined  in  the  sale,  and  the  property  had 
not  been  surrendered.  The  great  grandchildren,  there- 
fore, insisted,  that  they  were  not  bound  by  this  sale; 
while  Mr.  Helps  contended,  that  the  great  grandchildren 
took  no  interest  under  the  settlement,  and  that  he  had 
a  good  title  under  the  parties  beneficially  entitled  to 
the  Vernon  Hill  property. 

Mr.  Roupell  and  Mr.  Cole,  for  the  Plaintiff.  The 
grandchildren  and  great  grandchildren  cannot  take, 
under  the  gift  to  'Mssue,"  together  and  as  one  class. 
Secondly,  the  appointment  by  the  will  of  **  300Z.,  or 
such  other  sum  as  the  testator  was  empowered  to  direct 
or  appoint  to  be  raised,"  was  an  appointment  of  300/. 
out  of  the  trust  estate  in  the  Plaintiff's  favour. 

Mr.  Lloyd  and  Mr.  Giffard,  for  Mrs.  Agassiz.  The 
appointment  operates  on  the  fund,  if  any,  which  the 
husband  supplied  toward  the  purchase,  and  not  on  the 
settlement  fund. 

Secondly.  The  great  grandchildren  cannot  take  in 
competition  with  their  parents,  it  is  not  a  gift  to  a  class 
generally,  but  a  gift,  by  substitution,  to  the  next  succeed- 
ing generation  of  issue,  when  the  prior  one  has  failed. 

They 
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185&        They  cited  Ive  v.  King  (a) ;  Shey  v.  BamtB  {b) ;  Evans 
^-"^^^       ▼.  Scoit  (c) ;  Emperor  v.  Rolfe  (d). 

ROBINSOH 

Sy*m.  ^''-  ^-  ^'  ^^^'*'  *'^''  ^^®  ^'"'^  ^''  -OawicZ  Geor^rg, 

cited  Watson  v.  Hayes  (e);   Leake  v.  Robinson  {f); 
Hampson  v.  Brandwood(g);  Butter  v.  Ommaneyiji). 

Mr.  Tarriano,  for  the  children  of  the  PlatntifT,  con- 
tended they  each  took  one-eighth  of  a  moiety  under  the 
word  **  issue/'  which  comprised  all  issue  living,  and 
there  was  nothing  to  restrict  it. 

Mr.  Bagshawe,  jun.,  for  the  representatives  of  the 
settlor. 

Mr.  Bonham  Carter^  for  the  two  children  of  Mrs. 
Agasdz  and  the  child  of  Daniel  George,  cited  Eyre  v. 
Marsden  (t). 

Mr.  Taylor,  for  other  parties. 

Mr.  R.  Palmer  and  Mr.  C  C.  Barber,  for  Mr.  Helps, 
the  purchaser  of  Vernon  Hill.  Admitting,  for  argument 
sake,  that  ''issue"  comprehends  all  generations  of  issue, 
still  the  question  remains  in  what  mode  they  are  to  take ; 
if  they  take  by  representation,  there  is  no  difficulty,  be- 
cause each  successive  generation  would  come  in  only  on 
the  extinction  of  the  preceding  one;  Ross  v.  Ross{k). 
That  is  so  in  the  case  of  the  parent,  and  so  long  as  the 
principle  of  representation  exists,  the  same  rule  applies 
to  all  subsequent  generations  of  issue.  All  the  issue 
are  admitted,  but  they  cannot  take  concurrent!}',  as 
children  with  grandchildren  or  remoter  generations,  but 
merely  by  representation,  per  stirpes,  when  all  the  prior 
generation  are  extinct. 

The 

(o)  16  Bemv.  46.  (g)  1  Madd,  388. 

(6)  3  Mer.  338.  (A)  4  Ruu.  70 ;  2  Jarman  on 

(r)  \  H,qfL,  Cat.  43.  WilU  (2nd  edit.).  489. 

(d)  1   Vet.  ten,  209.  (i)  4  MvL  4-  Cr.  231. 

(c)  5  MyL  Sf  Cr.  125.  {k)  20  Beav,  645. 

(J)  2  Mer,  363. 


Now 
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The  word  "  issue,"  it  is  to  be  observed,  is  used  in  a  1866. 
settlement  and  not  in  a  will,  and  must,  to  some  extent, 
be  restricted,  for  ''  issue"  born  after  the  death  of  the 
settlors  must  be  excluded.  The  true  construction  is, 
to  give  the  fund  to  a  succession  of  classes,  taking  by 
representation. 

Next,  only  those  children  take  who  existed  at  the 
death  of  their  parents. 

The  power  of  appointment  to  the  children  or  issue 
was  destroyed  by  the  conveyance  by  the  settlor  to  Mr. 
Helps;  West  v.  Bemetf{a\  and  Badham  v.  Mee{b). 

Mr.  Martelli  and  Mr.  Osborne^  for  trustees. 

Mr.  Bcupellj  in  reply. 

The  Master  of  the  Rolls. 
I  will  consider  this  case. 


The  Master  of  the  Rolls.  ju/y  29. 

The  first  question  which  arises  in  this  case  is,  whether 
the  codicil  of  1852  operated  as  an  execution  of  the 
power  of  appointment  over  the  fund  settled.  The  first 
thing  to  be  regarded,  in  considering  this  codicil,  is,  what 
was  the  power  of  appointment  intended  to  be  exercised, 
and  what  were  the  funds  appointed  by  that  codicil. 
The  part  of  it  which  is  material  for  this  purpose  is  this: — 
After  reciting  the  deed,  the  testator  says,  **  And  whereas 
by  an  indenture,  bearing  date  on  or  about  the  10th  day 
of  March f  1796,"  &c.  [JSTw  Honor  read  the  passage^ 
slated  ante,  p.  43.] 


(a)  Referred  to  in  1  Sug<L  Pow.  (6th  edit.)  98. 
(6)  1  MsfL  i  K.  32. 
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1856. 


Now  the  contention  on  the  part  of  the  Plaintiff  is, 
that  this  was  intended  to  be  an  appointment  of  300/. 
out  of  the  trust  estate  in  his  favour,  but  I  am  unable  to 
come  to  that  conclusion.  It  appears  to  me  to  be  either 
an  appointment  of  the  amount  he  contributed  towards 
the  purchase  of  the  Dundridge  estate^  or  an  appoint- 
ment  of  the  whole  of  the  trust  fund,  over  which  he  had 
any  power  of  appointment  under  his  marriage  settle- 
ment. The  first  recital  points  to  the  contribution,  and 
the  second  and  third  point  to  the  subject  of  the  appoint- 
ment! being  whatever  trust  funil  he  had  power  to  ap- 
point, and  that  the  whole  of  the  money  which  he  had 
power  to  appoint  had  been  contributed  towards  the 
sale  of  the  Dundridge  estate,  and  the  operative  part 
appoints  the  whole  of  this  trust  fund  over  which  he 
had  any  power  of  disposition  whatever.  I  think  that 
the  proper  construction  of  this  codicil  excludes  the  con- 
struction argued  for  by  the  Plaintiff,  but  that  it  is  to 
be  treated  either  as  a  disposition  only  of  so  much  money 
as  he  had  actually  contributed,  or  of  the  whole  fund 
settled  by  the  deed  of  1788.  If  it  is  to  be  treated  as  a 
disposition  only  of  so  much  money  as  he  had  contri- 
buted towards  the  purchase  of  the  Dundridge  estate 
out  of  his  own  moneys,  I  am  told  that  it  is  so  small  in 
amount,  as  not  to  be  a  matter  worth  contending  for, 
and  that  the  recital  that  the  3007.  was  so  advanced 
is  wholly  erroneous. 


But  if  the  codicil  be  treated  as  an  appointment  of 
the  whole  of  the  fund  settled  by  the  deed  of  1788, 
the  remaining  question  is,  whether  it  was  intended 
to  operate  over  the  whole  of  it,  or  only  over  300/., 
part  of  that  sum  which  he  had  a  power  to  appoint. 
In  my  opinion,  the  true  construction  of  the  codicil  is, 
that  it  was  intended  by  the  testator  to  operate  over  the 
whole  amount  that  he  had  a  power  of  appointing  under 

the 
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the  settlement.  The  operative  words  are  distinct,  ''  to  1856. 
raise  the  sum  of  3002.,  or  such  other  sum  as  I  am  so 
empowered  to  direct  or  appoint."  That  is,  whatever 
the  sum  may  be,  he  directs  it  to  be  raised.  It  is  true 
he  supposed  it  to  be  no  more  than  a  sum  of  300/. ;  that 
is  shewn,  because  he  states,  in  the  previous  recital,  that 
it  was  that  sum  ''  or  thereabouts."  He  does  not  specify 
it  distinctly,  but  he  distinctly  states,  that  his  intention 
is  to  make  the  appointment  thereinafter  stated,  and  that 
appointment  is,  whatever  he  has  a  power  to  appoint 
under  the  settlement,  whether  it  be  the  sum  of  300/.,  or 
whether  it  be  any  other  or  lai^er  sum. 

Having  come  to  the  conclusion  that  this  is  the  proper 
construction  of  this  codicil,  then,  in  my  opinion,  it  is 
not  a  good  execution  of  the  power  of  appointment.  The 
power  is  to  appoint  ''  unto  and  amongst  such  child 
or  children  of  the  marriage,"  [this  is  not  an  appoint- 
ment to  them,  that  is  quite  clear,]  ''or  unto  and 
amongst  the  issue  of  such  child  or  children,"  in  case 
such  child  or  children  should  be  then  dead  leaving 
issue,  in  such  shares  and  proportions  "as  he  should 
think  fit"  Therefore  it  is  not  an  exclusive  power  of 
appointment;  and  though,  at  the  time  when  the  co- 
dicil was  executed,  on  the  22nd  of  October,  1862,  all  the 
children  had  died,  still  in  any  construction  of  the  word 
''issue"  there  were,  besides  the  Plaintiff,  other  issue 
who  were  entitled  to  take ;  there  were  thre  echildren  of 
his  son  Daniel,  who  were  then  and  are  now  alive,  and 
who  are  parties  to  this  suit,  and  who  are  excluded  from 
taking  any  interest  under  the  appointment,  although 
they  -were  objects  of  the  power. 

I  am,  therefore,  of  opinion,  upon  the  first  point,  that 
the  codicil  had  no  operation  in  giving  to  the  Plaintiff 
300/.  or  any  other  sum  out  of  the  settled  property. 

VOL.  xxiii.  B  The 
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1866.  The  next  qaestion  is,  who  are  the  peraonB  who  are 

entitled  in  default  of  appointment  to  the  settled  pro- 
perty.    The  effect  of  the  settlement  upon*  this  sub- 

Stkbs.  ject  is  this  : — In  the  first  place,  it  is  upon  trust  to 
divide  the  same  equally  among  all  the  children  who 
should  be  living  at  the  decease  of  the  survivor  of  the 
husband  and  wife  [this  did  not  take  effect,  because 
there  were  none  such].  Then  it  is  provided,  that  if 
any  such  child  should  happen  to  die  in  the  lifetime  of 
either  the  husband  or  the  wife,  without  leaving  issue  of 
their  body,  or  there  being  such  issue,  and  such  issue 
should  all  die  in  the  lifetime  of  the  husband  or  wife, 
then  that  the  share  or  part  of  such  child  or  children,  so 
dying  without  issue,  should  be  divided  equally  amongst 
the  survivor  and  survivors  of  such  child  or  children. 
[Nothing  turns  on  this.] 

In  the  events  which  have  happened,  this  is  the  opera- 
tive part  of  the  settlement : — '*  If  it  should  happen  that 
any  such  child  or  children  should  die  in  the  lifetime  of 
the  husband  and  wife  leaving  issue  of  his,  her  or  their 
body  or  bodies  then  living,  that  the  share  or  parts  of  the 
said  several  sums  of  460/.  stock  and  1,160/.  stock,  which 
such  child  or  children  would,  if  living,  be  respectively 
entitled  to,  should  go  and  be  paid  unto  and  equally  be- 
tween the  issue  of  such  child  or  children  so  dying  as 
aforesaid,  when  and  at  such  time  as  the  respective  parts 
or  shares  of  such  child  or  children  would,  if  living,  have 
become  due  and  payable. 

Now,  the  first  thing  is  clear,  that  in  the  events  which 
have  happened,  the  fund  is  divisible  into  two  halves, 
and  that  one-half  (the  one  which  Charles  Cowling  Ro- 
binson would  have  taken  if  he  had  survived  his  father) 
goes  to  the  issue  of  Charles  C  Robinson,  and  that  the 
other  half  (which  Daniel  Robinson  would  have  taken  if 

be 
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be  had  survived  his  father)  goes  to  the  issue  of  Daniel       1856. 
Robinson. 


But  then  arises  the  question  which  was  argued  before 
me,  which  is,  who  constitute  the  class  of  **  issue/'  and 
whether  the  seven  children  of  the  Plaintiff  take  with 
him  equal  shares  in  his  moiety ;  or,  2nd,  whether  four 
only  of  the  children  of  the  Plaintiff,  who  were  born 
before  the  death  of  Charles  Cowling  Robinson,  take  with 
him,  on  the  ground  that  they  take  such  parts  as  the 
children,  if  living,  would  have  taken  at  that  time;  or, 
3rd,  whether  the  Plaintiff  takes  the  whole  moiety,  to 
the  exclusion  of  all  his  children.  The  same  question 
arises  with  respect  to  the  other  half,  whether  the  children 
of  Mrs.  Agassiz  and  the  child  of  Daniel  George  Robin- 
son  participate  with  their  parents  and  their  uncle  John 
Robinson  in  the  division  of  the  other  moiety. 

The  cases  on  this  subject  are  very  numerous,  many  of 
them  were  cited  to  me  at  the  time  of  the  argument,  and 
I  was  desirous  to  consult  them  again,  before  expressing 
any  final  opinion  upon  the  construction  of  this  settle- 
ment, and  having  done  so,  I  think  I  should  not  usefully 
occupy  the  public  time  if  I  were  to  go  through  a  detailed 
examination  of  these  cases,  upon  the  present  occasion. 
I  am  of  opinion  that  the  rule  which  I  adopted  in  the 
case  of  Ross  v.  Ross  (a)  is  that  which  is  applicable  to 
the  present  case,  and  where  I,  acting  upon  the  principle 
that  though  the  word  ''  issue"  is  nomen  generalissimum 
and  includes  all  the  remotest  descendants,  nevertheless, 
held,  that  where  issue  are  pointed  out  as  persons  to  take 
with  reference  to  the  share  of  the  parent,  a  gift  which, 
so  for  as  regards  the  parent,  fails,  they  take  on  the 
principle  which  may  be  called  a  quasi  representative 

principle, 

(a)  20  firov.  645. 
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principle,  that  is,  that  the  children  of  each  parent  whose 
share  fails  takes  that  parent's  share,  but  not  admitting 
the  grandchildren  to  take  in  competition  with  the  chil- 
dren, to  participate  in  the  share  of  that  deceased  parent 

The  scope  and  object  of  the  settlement,  in  the  present 
case,  and  the  previous  clauses  to  which  I  have  already 
referred  for  this  purpose,  all  appear  to  me  to  point  to 
this  construction,  viz.  that  though  the  word  ''issue" 
undoubtedly  includes  all  the  remotest  descendants,  yet 
that  when  each  share  is  divisible,  the  division  of  that 
share  must  take  place,  in  this  manner  :^-amongst  a  class 
in  the  same  generation,  and  that  each  share  of  a  parent 
which  fails  is  divisible  amongst  his  children,  if  he  has 
any,  or  if  not  amongst  his  grandchildren,  excluding  in 
the  former  case  the  grandchildren,  if  there  should  be 
any,  and  in  the  latter  case,  great  grandchildren,  if  there 
should  be  any  in  existence  at  the  time  of  the  division. 

This  renders  it  unnecessary  for  me  to  go  into  the 
other  points  argued.  My  opinion  is,  that  this  fund  is 
divisible  into  two  moieties,  that  one  of  the  moieties  goes 
to  the  PlaintiflT  exclusively,  for  his  own  benefit,  and  that 
the  other  moiety  is  divisible  into  three  parts,  of  which 
one  part  goes  to  Mrs.  AgasHz^  another  part  goes  to 
Daniel  Oeorge  Robinson,  and  the  remaining  third  goes 
to  John  Robinson. 
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WOLLEY  V.  JENKINS.  j^^  ,5^  3^ 

nnHE  questioD  on  this  Bpecial  case  was,  whether  a  A  power  of 
power  of  sale  and  exchange  created  by  the  settle-  tlement,* 

ment  made  on  the  marriage  of  Mr.  and  Mrs.  Gordon  ?***!^  ^^S 

for  the  piir- 

was  still  subsisting  in  the  trustees.  poies  or  that 

settlement  and 
during  the 
By  the  settlement  dated  the  6th  of  September,  1632,  time  when  the 

Mr.  Gordon  conveyed  some  real  estate  to  trustees,  in  JJraent mtn 
trust  for  Mr.  Gordon  for  life,  with  remainder  to  the  use  existence,  and 
that  Mrs.  Gordon,  if  she  survived  her  husband,  should  ^11  (except  a 
receive  a  jointure  of  600/.  per  annum,  with  remainder  to  ^^^°|?^  '^ 
the  use  of  other  trustees  for  the  term  of  600  years,  for  term)  spent,  it 
securing  the  jointure  out  of  the  rents  or  by  sale  or  mort-  «jj™^»'««*«'^" 
gage,  with  remainder  to  trustees  for  a  term  of  2,000   ,  By  a  roar- 
years  to  raise  portions  for  younger  children;  and  subject  mrat,an  estate 

to  these  estates  and  terms,  the  estate  was  limited  in  was  settled  on 

the  husband 
favour  of  the  children  of  the  marriage,  and  in  default  to  for  life,  with  a 

Mr.  Gordon  in  fee.    The  settlement  contained  a  power  J®!?*""*  ^^  *f»« 

^  wife  secured 

to  the  widow,  at  any  time  after  the  marriage,  by  deed  hy  a  term, 
or  will,  to  charge  the  sum  of  2,000/.  on  the  settled  pro-  '^^^'^^' 
perty,  to  be  raised  after  her  decease  for  the  benefit  ^""ue,  and,  in 
of  her  personal  estate;  and  for  that  purpose,  she  had  husband  in  fee. 
power  to  create  any  term  of  years,  upon  such  trusts  The  settle- 
as  she  should  think  fit  for  raising  this  sum  of  money ;  tained  a  power 
and  there  was  a  proviso  for  the  cesser  of  the  term,  on  chanw  vested" 

the  satisfaction  of  it,  by  raising  the  money  required.        in  trustees,  to 

fni      ne  excrciseQ 
^*^®  with  the  con- 
sent of  the 
husband  or  the  person  entitled  to  the  rents.     The  husband  died  without  issue,  having 
devised  his  estate  in  trust  to  sell.    The  wife  was  livine.    Held,  that  the  power  of 
si^e,  given  to  trustees  of  the  settlement,  had  ceased  on  the  union  of  the  estate  for  life 
with  the  immediate  reversion  in  fee,  and  that  it  could  not  be  exercised  with  any 
consent. 
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The  settlement  contained  the  following  power  of  sale 
and  exchange,  during  the  life  of  the  husband  with  his 
consent,  or  within  twenty-one  years  after  his  decease, 
with  the  consent  of  the  persons  entitled  to  the  receipt  of 
the  rents. 

It  is  agreed  and  declared,  that  after  the  solemnization 
of  the  said  intended  marriage,  it  shall  be  lawful  for 
T.  L.  Wolley  (said  Plaintiff),  and  J.  Daniel,  and  the 
survivor  of  them,  &c.,  at  any  time  or  times  during  the 
life  of  the  said  J.  A.  Oordan,  with  his  consent  in 
writing,  and  after  his  decease  and  at  any  time  or  times 
within  twenty-one  years  to  be  computed  therefrom,  with 
the  consent  in  writing  of  the  persons  for  the  time  being 
entitled  to  the  receipt  of  the  annual  rents  and  profits 
of  the  hereditaments  and  premises,  or  of  his  guardian 
if  a  minor,  to  dispose  of  and  convey,  either  by  way  of 
absolute  sale  or  in  exchange  for  other  hereditaments, 
and  for  that  purpose  to  revoke  the  uses«  &c.,  of  the 
settlement  and  to  declare  new  ones.  The  trustees*  re- 
ceipts were  to  be  good  discharges. 

There  was  no  issue  of  the  marriage.  Mr.  Gordon, 
the  husband,  died  in  March,  1854,  having  by  his  last 
will  devised  the  lands  in  question,  subject  to  the  sub- 
sisting interests  therein  of  his  widow,  to  three  trustees, 
Grey,  Cookson  and  I£iUery,\n  trust  to  sell  and  to  invest 
the  proceeds  on  certain  trusts,  not  material  to  be  men- 
tioned. 

The  widow  married  Mr.  Bright  in  1865,  and  by  one 
deed,  the  residuary  estate  of  her  husband  was  settled  to 
her  separate  use  without  power  of  anticipation,  and  her 
jointure  was  settled  in  like  manner  by  another  deed, 
which  contained  a  stipulation,  that  nothing  therein  con- 
tained should  be  construed  so  as  in  anywise  to  interfere 
with  the  exercise  of  the  power  of  sale  and  exchange,  or 

any 
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any  other  powers  contained  in  the  indenture  of  settle-  1866. 
menty  and  that  Mrs.  Bright  shonldi  after  the  solemni- 
zation of  the  intended  marriage,  have  the  same  powers 
of  consenting  and  otherwise  acting,  in  reference  to  any 
sales  or  exchanges  to  be  made  under  the  said  powers, 
or  to  the  exercise  of  any  other  powers  contained  in  the 
same  indenture  as  if  she  had  been  sole  and  unmarried. 
The  indenture  contained  a  declaration,  that  the  receipts 
of  the  trustees  or  trustee  for  the  time  being  should  be 
good  discharges. 
^  • 

The  Plaintiff,  the  surviving  trustee  of  Mr.  GordoiCs 
settlement,  having  agreed  to  sell  the  property  to  the 
Defendant,  the  question  now  was,  whether  the  Plaintiff, 
as  sole  surviving  trustee  of  the  original  settlement,  with 
the  consent  of  any,  and  if  any  of  what  persons,  had 
now  a  right  to  exercise  the  power  of  sale  contained 
in  the  indenture  of  the  6th  September^  1832,  and  to  sell 
the  hereditaments  thereby  settled. 

Mr.  R.  Palmer  and  Mr.  Oiffard,  for  the  Plaintiff, 
argued,  that  there  was  an  existing  legal  power,  and  no 
equitable  impediment  to  its  present  exercise.  Besides, 
the  husband  himself,  by  his  will,  had  directed  a  sale  of 
the  estate.  They  cited  Morthch  y.  BulUr{a);  Wheate 
V.  Hailijb);  2  Chance  on  Powers  (c);  2  Sugd.  on 
Powers  (cf). 

Mr.  Lloyds  contri  for  the  Defendant,  argued  that  the 
power  could  no  longer  be  exercised ;  for  there  was  no  pos* 
sible  reason  for  converting  the  estate,  and  the  purposes 
for  which  it  bad  originally  been  given  had  now  ceased. 
That  there  was  now  no  person,  within  the  intention  of 

the 

(a)  10  Ve$.  313.  (c)  Page  624. 

(6)  17  Va.  80.  {d)  Page  508,  6th  edit 
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the  settlementy  to  consent  to  the  exercise  of  die  power  of 
sale.  The  trustees  under  the  will  of  the  settlor  could 
not  consenti  for  their  power  under  the  will  was  to  sell 
merely  the  interest  of  the  testator,  and  not  the  unincum- 
bered fee  simple,  and  that  they  had  no  authority  to 
consent  to  a  sale  made  by  others.  Besides,  a  difficulty 
occurred  as  to  the  person  to  whom  the  purchase-money 
could  be  paid  without  assisting  in  a  breach  of  trust 

The  Master  of  the  Bolls  reserved  judgment. 


July  30.  The  Mastbb  of  the  Rolls. 

The  questions  may  be  stated  thus : — whether  the  power 
of  sale  and  exchange  in  a  settlement  still  subsists,  after 
the  union  of  the  life  estate  with  the  reversion  in  fee,  and, 
in  my  opinion,  it  does  not.  I  think  that  this  is  esta- 
blished both  upon  principle  and  upon  authority,  as  far 
as  the  authorities  decide  the  question.  It  must,  I  think, 
in  the  first  place,  be  manifest,  that  such  a  power  subsists 
only  for  the  purpose  of  the  settlement,  and  during  the 
time  when  the  uses  of  the  settlement  are  in  existence ; 
this  is  the  obvious  and  common  sense  view  of  the  sub- 
ject. The  deed  is  executed,  settling  the  property  in  a 
particular  manner,  and  in  that  settlement  a  power  of 
sale  and  exchange  is  introduced,  and  it  would  be  diffi- 
cult, in  the  absence  of  any  express  declaration  on  the 
part  of  the  parties  themselves,  to  believe,  that  they  in- 
tended the  power  should  subsist,  when  it  was  no  longer 
required  for  the  limitations  contained  in  the  settlement 
itself. 

The 
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The  reported  cases,  as  far  as  they  go,  confirm  ibis  1856. 
view.  In  Morttoek  v.  Buller  (a),  it  was  held,  that  such 
a  power  given  to  trustees,  to  jbe  exercised  at  any  time  at 
the  request  of  the  husband  and  wife,  or  the  survivor, 
could  not  be  exercised,  after  the  death  of  the  wife 
without  issue,  in  the  life  of  the  husband.  It  is  true, 
that  this  case  differs  materially  from  the  present,  in  this 
respect : — that  there  was  no  jointure  or  charge  subsist- 
ing, and  that  all  the  intermediate  limitations  of  the  set- 
tlement had  failed. 

Wkeate  v.  HaUQ))^  was  a  case  where  the  jointure  of 
the  wife  was  still  subsisting,  but  the  husband  had  died 
without  issue  in  her  lifetime,  and  thereupon,  the  estate 
for  life  and  the  reversion  in  fee  had  united  in  the  father, 
and  passed  by  his  will.  It  was  endeavoured,  in  that 
case,  to  make  use  of  the  power  of  the  settlement  to 
defeat  the  uses  created  by  the  will,  but  the  Master  of 
the  Rolls  held  this  could  not  be  done.  The  Master  of 
the  Rolls  certainly  does  not  determine  the  power  was 
wholly  extinct;  and  there  are  two  points  of  distinction 
between  that  case  and  the  present,  which  were  much 
relied  on  in  the  argument  First,  that  besides  the  join- 
ture to  the  widow,  there  is  here  a  power  given  to  the 
widow  to  raise  2,000Z.  out  of  the  property,  in  aid  of  her 
personal  estate.  There  are  therefore,  it  is  argued,  im- 
portant trusts  still  to  be  performed,  and  it  is  contended, 
that  this  power,  which  was  given  for  the  purpose  of  the 
setdement,  must  be  held  to  be  still  subsisting,  as  long 
as  any  of  the  trusts  remain  to  be  performed,  and  that 
the  greater  or  smaller  amount  of  those  trusts  cannot, 
with  propriety,  be  taken  into  account  or  considered 
with  reference  to  the  existence  of  this  power.  In  my 
opinion,  however,  little  distinction  can  be  drawn  be- 
tween 
(a)  10  Va.  315.  (6)  17  Fe«.  86. 
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1866.  tween  the  effect  produced,  for  this  purpose,  between  the 
jointure  and  the  charge  for  2,000/.,  or  the  combined 
effect  of  both.  The  answer  to  it  is,  that  the  power  of 
sale  or  exchange  is  not  wanted  or  created  for  the  pur- 
pose of  enforcing  the  payment  of  the  jointure,  or  for 
raising  the  2,0002.  charged,  each  of  which  may  be  effected 
wholly  independent  of  the  power  of  sale  and  exchange ; 
but  the  proper  object  of  the  power  of  sale  and  ex- 
change, and  that  for  which  it  was  created,  was,  to 
enable  the  persons  entitled  to  the  estate  settled  under 
the  limitations  contained  in  the  deed  to  make  such  sale 
and  exchange  as  might  be  convenient,  for  the  better 
enjoyment  of  the  land  settled,  and  none  of  these  limi- 
tations are  still  subsisting,  notwithstanding  the  join- 
ture. Accordingly  this  was  the  view  which  Sir  WilUam 
Cfrantf  in  my  opinion,  took  in  Wheate  ▼.  J?aiZ(a).  Sir 
WUUam  Grant  there  held,  that  the  power  could  not  be 
exercised. 

But  then  it  was  said,  the  reason  why  Sir  WWiam 
Grant  would  not  allow  it  to  be  exercised,  in  that  case, 
was,  that  it  was  intended  to  make,  what  may  be  called, 
a  fraudulent  use  of  the  power,  for  the  purpose  of  defeat* 
ing  the  trusts  and  uses  on  which  the  reversion  in  fee  was 
devised,  and  this  circumstance  constitutes  another  and  a 
marked  difference  between  the  case  of  Wheate  v.  Hall 
and  the  present,  and  one  on  which  reliance  is  principally 
placed  by  Sir  William  Grant  in  his  judgment;  namely, 
that  in  that  case,  the  testator  had  devised  the  settled 
property  in  strict  settlement,  without  giving  any  power 
of  sale,  and  therefore  it  was  said,  the  tenant  for  life  under 
his  will  had  no  power  of  making  or  procuring  a  sale  to 
defeat  the  testator's  intention,  through  the  means  of  the 
power  given  for  the  benefit  of  a  series  of  eesttds  que 

trust, 
(a)  17  Foey,  86. 
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trust,  noDe  of  whom  were  then  in  existence;  and  thftt       1866. 

Sir  William  Chrant^s  decision  amounts  to  no  more  than 

this,  viz.,  that  the  power  could  not  be  exercised  to  defiMit 

the  uses  created  by  the  will;  whereas  here^  it  is  alleged, 

it  is  sought  to  be  used,  for  the  purpose  of  giving  effect 

to  the  testator's  will,  which  directs  this  property  to  be 

sold,  and  that  this  will  be  accomplishedi  by  means  of 

the  power  given  in  the  original  settlement,  for  the  benefit, 

if  not  of  the  persons  interested  in  the  lands  settled,  at 

least  for  the  benefit  of  the  cestuis  que  trust  under  the  will 

still  in  existence,  and  that,  in  effect,  it  produces  that 

which  it  was  his  object  should  be  accomplished. 

But,  in  my  opinion,  this  argument  does  not  hold 
good.  Here  the  settlor  being,  in  the  event  that  has 
happened,  entitled  to  dispose  of  the  fee  in  the  settled 
estates,  devises  it  to  trustees,  and  reposes  in  them 
the  trust  and  discretion  of  selling  the  property.  It  is 
inconsistent  with  the  exercise  of  this  trust  and  dis- 
cretion, that  the  sale  should  be  effected  by  the  trustees 
of  a  settlement,  under  the  power  therein  contained,  if  it 
is  done  by  different  persons,  and  under  a  difierent  re- 
sponsibility from  that  which  the  testator  contemplated. 
It  would  be,  in  my  opinion,  a  very  strained  and  illogical 
conclusion  to  come  to,  if  I  were  to  hold,  that  the  sub- 
sistence of  the  power  in  the  marriage  settlement,  or  the 
right  of  the  trustees  to  exercise  it,  depended  on  the 
circumstance  whether  the  settlor  had  or  had  not  devised 
the  land  to  trustees,  in  trust  to  sell,  and  that,  in  the 
former  case,  it  was  subsisting  and  might  be  exercised, 
but  that  it  could  not  in  the  latter.  Suppose  the  settlor 
died  intestate,  and  that  the  power  in  the  settlement  had 
been  in  the  terms  of  the  power  in  WAeaie  v.  Hall  (a), 
namely,  one  to  be  exercised  with  the  consent  of  the 

survivor 
(a)  17  VeMey,  86. 
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1866.  Burviyor  of  the  husband  and  wife,  could  it  be  reasonably 
contended^  that  the  power  could  be  exercised  against 
the  will  of  the  heir-at-law  and  owner  of  the  inheritance? 
And  yet,  if  the  subsistence  of  the  power  depended  simply 
on  the  question,  whether  it  was  wanted  for  the  purpose 
of  the  settlement,  the  person  in  whom  the  right  to  con- 
sent is  vested,  for  the  mere  purpose  of  selling  or  calling 
forth  the  exercise  of  the  power,  could  not  affect  the 
question,  though  it  might  the  propriety  of  exercising  it 

Here  the  power  is  to  be  exercised  only  with  the  con- 
sent of  the  husband  during  his  life,  and  after  his  death, 
or  twenty-one  years,  with  the  consent  of  the  person  or 
persons  for  the  time  being  entitled  to  the  rents.  Now, 
this  provision  in  the  settlement,  in  my  opinion,  gives 
additional  force  to  the  argument  against  holding,  that 
the  right  to  exercise  this  power  is  still  subsisting.  If  it 
be  still  subsisting,  who  are  the  persons  whose  consents 
to  exercise  it  are  necessary  ?  The  settlement  says,  they 
must  be  persons  for  the  time  being  entitled  to  the 
receipt  of  the  annual  rents  and  profits  of  the  heredita* 
ments  settled.  This  means  the  persons  beneficially  so 
entitled,  and  excludes  mere  trustees. 

In  that  view  of  the  case,  then,  who  is  now,  or  who 
are  now,  the  person  or  persons  entitled  beneficially  to 
the  rents  of  this  property  under  this  settlement?  In 
my  opinion,  no  such  person  is  in  existence.  It  is  clear 
it  is  not  the  widow  of  the  settlor,  or  her  second  hus- 
band. It  is  true  that  she  is  entitled  to  a  payment 
out  of  the  estate,  which  is  secured  by  a  term,  but  that 
she  is  not  the  person  to  give  such  consent  is  clearly 
shewn  by  this ;  viz.,  assuming  the  power  was  existing, 
that  if  the  husband  had  died  leaving  issue  of  the 
marriage,  and  that  the  power  were  now  sought  to  be 
exercised,  under  this  direction  contained  in  the  settle- 
ment. 
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ment,  the  consent  of  the  widow  and  trusteeft  would        1866. 

clearly  not  be  the  consent  required  for  the  exercise  of 

the  power,  but  it  would  be  the  consent  of  the  only  son, 

the  first  tenant  in  tail|  if  adult,  or,  if  a  minor  of  his  guar* 

dian.    The  trustees  of  a  settlement,  made  for  this  lady 

on  her  second  marriage,  are  clearly  not  entitled  to  the 

rents  of  the  property  in  any  sense  of  the  term ;  the 

trustees  of  the  will  of  the  husband  are  entitled,  in  one 

sense,  to  the  rents  of  the  property,  but  not  beneficially, 

and  their  interest,  such  as  it  is,  is  under  the  will  and 

not  under  the  settlement     If  the  contest  arose,  which 

of  the  two  trustees  were  entitled  to  sell  this  property,  I 

should  entertain  no  doubt,  but  that  the  trustees  under 

the  will  had  the  right,  but  that  their  power  and  right  to 

do  so  only  arose  after  the  trusts  of  the  settlement,  under 

the  limitations  of  the  property  therein  contained,  had 

been  exhausted. 

I  am  clearly  of  opinion,  that  both  powers  to  sell 
the  same  thing  cannot  be  subsisting  at  the  same  time, 
and  that  the  power  to  sell  under  the  will  did  not  arise 
till  the  power  to  sell  under  the  settlement  had  ceased 
to  exist. 

Some  argument  for  the  existence  of  the  power,  in 
this  case,  would  seem  to  arise  from  the  circumstan<^e,  that 
the  exercise  of  it  is  confined  to  the  life  of  the  husband 
and  twenty-one  years  afterwards,  and  that  it  is  not  a 
general  and  unlimited  power ;  but  I  do  not  think  that 
this,  when  it  is  properly  considered,  has  any  important 
bearing  on  the  subject.  The  limitation  of  the  power,  to 
the  period  of  time  of  twenty-one  years  after  the  death 
of  the  husband,  was  probably  introduced,  in  conse- 
quence of  an  apprehension  that  prevailed,  that  powers 
of  sale  and  exchange,  unlimited  in  point  of  time,  were 
void,  on  the   ground  that  they  offended  against  the 

rule 
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1866.  i^l®  relating  to  peq^etoity,  inasmuch  as  it  was,  at 
one  time,  supposed,  that  this  had  been  decided  by 
Load  JEUon  in  Ware  v.  Polhill(a),  although,  I  appre- 
hend, that  was  not  intended  by  Lord  MIdam  in  pro- 
nouncing that  judgment,  nor  is  it,  in  my  opinion,  the 
effect  of  or  fairly  deducible  from  his  decision  when  care- 
fully read.  Lord  St.  Leonards^  in  a  late  case  of  CoU 
▼.  8eweU{b)j  points  ont  that  such  is  not  the  meaning 
of  Lord  £ldori$  decision,  and  also  that  it  would  be 
contrary  to  principle  so  to  hold;  because,  so  far  as 
it  was  a  power  after  an  estate  tail,  it  could  not  be 
too  remote ;  and  further,  that  if  the  life  estate  and  re- 
version in  fee  under  the  settlement  should  unite,  the 
power  would  cease  to  exist,  and  I  refer  to  this  deci- 
sion for  the  purpose  of  this  dictum,  which  relates  par- 
ticularly to  this  part  of  the  subject  The  passage  I 
am  about  to  read  is  in  4  Drtt.  ^  War.  (c).  Lord  St. 
Leonardi  had  previously  been  referring  to  some  pre- 
vious cases,  and  he  had  noticed  NicoUt  v.  Sheffield  (d), 
where,  as  he  observes.  Lord  Kenyan  would  not  hear  an 
argument  about  the  remoteness  of  the  power  of  sale 
which  was  created  after  the  estate  tail.  He  would  not 
listen  to  any  argument  to  show  that  it  could  be  too 
remote,  and  then  Lord  St.  Leonards  proceeds  thus : — 
'^  The  question  has  often  been  discussed,  in  recent  times, 
how  far  the  general  powers  of  sale  and  exchange,  which 
are  usual  in  settlements,  are  good,  and  their  validity  has 
been  doubted.  I  cannot  say  that  I  entertain  any  doubt 
upon  the  point  I  think  that  they  are  perfectly  good, 
although  not,  in  terms,  confined  within  the  rule  against 
perpetuities,  and  upon  this  principle,  that  such  powers 
may  be  barred  by  the  owner  of  the  preceding  estate 
tail ;  and  if  once  an  estate  in  fee  has  been  acquired  by 

any 

(o)  11  r«ery,  257.  (c)  Page  32. 

(6)  4  Dm.  i  War.  32.  (d)  2  Brawn,  C.  C.  215. 
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any  one  claiming  under  the  limitations  of  the  instru-  1866. 
ment  by  ^hich  the  power  was  created,  it  naturally 
ceases."  Lord  Si.  Leonards  holds  it  ceases  at  once.  I 
admit  he  does  not,  in  his  work  on  the  subject,  treat  it  by 
any  means  as  so  clear  a  case,  though  he  seems  to  think, 
that  probably  the  better  opinion  would  be,  that  it  was 
so.  In  this  case,  however,  be  lays  this  down  as  the 
principle  which  is  to  govern  these  cases,  and  states  why, 
*  upon  that  ground,  these  powers  of  sale  and  exchange  of 
unlimited  duration  are  not  bad,  and  do  not  violate  the 
rule  against  perpetuities.  The  effect  of  the  reasoning 
of  Lord  St.  Leonards  on  the  cases  is  the  same,  that 
whether  the  powers  are  unlimited  or  limited  to  the  life 
of  the  settlor  and  twenty^one  years  afterwards,  the 
same  principle  would  apply  to  the  union  of  the  two 
estates. 

On  the  whole,  my  opinion  is,  that  the  power  cannot 
be  exercised  after  the  union  of  the  estate  for  life  with  a 
reversion  or  remainder  in  fee ;  that  this  union,  in  the 
present  case,  took  place  upon  the  death  of  the  first  hus- 
band, and  that  the  trustees  of  the  settlement  thereupon 
ceased  to  have  any  right  to  exercise  the  power  which 
was  originally  vested  in  them  by  the  settlement  of  the 
6th  September^  1832,  and,  consequently,  that  this  case 
must  be  answered  in  the  negative. 

NoTB.— Affirmed  by  Lord  CranvHfrth,  L.  C,  27  Jan.  1S57. 


64 


CASES  IN  CHANCERY. 


1856. 


PIERCE  V.  BRADY. 

TN  the  year  1800,  William  Emmott  effected  a  policy 
on  his  life  in  the  Equitable  Assurance  Company  for 
1,000/. 

In  1821,  WUliam  JEmmott  sold  and  assigned  the 
policy  to  his  father  Christopher  Emmeii,  who  thence- 
forward paid  the  annual  premiums. 


JttfyU. 

Decree  made 
in  fiiTour  of 
catuisgue 
truMtf  upon  an 
original  bill 
and  without  a 
bill  of  review, 
upon  the  dia- 
oovevy  of  fresh 
evidenoe,  al- 
thouffh  a  de- 
viously bMiT         1°    1822,   William  Emmott  became   bankrupt.     In 

made,  aa  to  the  1826,  his  father  Christopher  Emmott  died,  having  be- 

lame  matter. 

againit  their     queathed  the  policy  in  trust  for  Jane  Emmott  (the  wife 

S'^ittotwih  ^^  William  Emmott)  for  life,  with  remaindej  to  the 
the  cei /tttf  ^tie  children  of  William  Emmott.  William  Emmott  sur- 
rnci<  were  not  ^j^^  Christopher  Emmott,  and  died  in  1850.  In  the 
meanwhile,  the  policy  had  been-  kept  up  by  the  repre- 
sentatives of  Christopher  Emmott,  under  an  authority 
in  his  will,  and  the  children  of  William  Emmott  had, 
bankrupt,  and   for  valuable  consideration,  assigned  their  interest  in  the 

the  poUcy  in 

trust  for  C.  In      Upon  the  death  of  William  Emmott,  the   sum   of 

a  smt  between 

the  assignee  of  4,710/.  became  payable  on  the  policy.  This  was  claimed 

tourtce  widin  ^^  ^®  executor  of  Christopher  Emmott  on  the  one 

consequence      hand,  and  by  the  assignee  in  bankruptcy  of  William 

not  having  ^     Emmott  on  the  other,  on  the  ground  that  notice  of  the 

proved  that       assignment  in  1821,  from  William  Emmott  to  Christo- 
notice  of  the  ^ 

nment  pher 


parties. 

J.  insured 
his  life  and 
assigned  the 
policy  to  B. 
A,  became 


had  been  given 

to  the  office,  the  fund  was  ordered  to  be  paid  to  A.*s  assignee,  as  beins  within  the 
order  and  disposition  of  the  bankrupt.  Parties  claiming  under  C.  afterwaras  filed  their 
original  bill  against  the  assignee,  and  having  proved  that  notice  had  been  given,  reco- 
vered the  fund. 
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pher  Emmott^  had  never  been  given  to  the  Assurance        1866. 

0£Bce,  and  that,  therefore,  the  policy  was,  at  the  time 

of  the  bankruptcy,  within  the  order  and  disposition  of 

the  bankrupt  Braot. 

Brady f  the  legal  personal  representative  of  Christo- 
pher  Emmott^  filed  his  bill  {Brady  v.  Morgan)  against 
Patrick  Johnson  (the  assignee  of  Mr.  Emmott)  and  the 
trustees  of  the  Equitable,  to  recover  the  4,710/.,  or,  at 
all  events,  the  premiums  paid  for  keeping  up  the  policy. 
To  this  bill  Maundy  the  purchaser  of  the  children's  in- 
terest, was  not  made  a  party. 

The  cause  of  Brady  v.  Morgan  was  heard  in  Feb^ 
ruary,  1855,  when  the  objection,  that  Maund  was  not 
a  party  being  taken,  was  overruled,  and  the  Plaintiff 
having  failed  to  satisfy  the  Court  that  notice  had  been 
given  to  the  Assurance  Office  of  the  assignment  to 
Christopher  Emmott,  a  decree  was  made  for  payment  to 
Brady  of  the  amount  of  premiums  which  had  been 
paid  in  keeping  up  the  policy,  together  with  interest, 
and  the  residue  of  the  fund  was  ordered  to  be  paid  to 
the  bankrupt's  assignee. 

The  Plaintiffs  {Maund^s  representatives)  having  ob- 
tained evidence  that  notice  of  the  assignment  in  1821 
had  actually  been  given  to  the  Equitable,  filed  the  pre- 
sent suit  in  September t  1855,  against  Brady  (the  repre- 
sentative of  Christopher  Emmott),  Patrick  Johnson  (the 
bankrupt's  assignee)  and  Jane  Emmott  (the  tenant  for 
life  of  the  policy  money),  stating  the  above  circum- 
stances, and  insisting  that,  as  the  Plaintiffs  had  not 
been  made  parties  to  the  suit  of  Brady  v.  Morgan,  the 
decree  made  therein  was  not  binding  on  them.  The 
bill  sought  to  recover  the  fund,  which  had  not  yet  been 
distributed  under  the  decree  in  Brady  v.  Morgan. 
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It  was  stated,  that,  until  1825,  the  EqoitaUe  Assu- 
rance Company  would  not  accept  notices  of  assignments. 

Mr.  Roupell  and  Mr.  Beales,  for  the  Plaintifis. 

Mr.  JSaig,  for  Mrs.  Pierce. 

Mr.  Bagshaw  and  Mr.  Hardy ^  for  Brady. 

Mr.  Lloyd  and  Mr.  W.  D.  Lewis,  for  Patrick  John-' 
saUf  the  assignee  of  William  EmmotL 

The  following  cases  were  cited : — As  to  the  necessity 
of  making  the  ce&iui  que  trust  parties  to  a  suit,  Franco 
V.  Franco  (a);  Adams  v.  Barry  (&) ;  Douglas  v.  Hors^ 
fall{c);  Ex  parte  Heathcoate  {d) ;  In  re  Styan{e);  In 
re  Pole's  Trusts  if). 

As  to  the  effect  of  notice  of  the  assignment,  Urgu'- 
hart  V.  Urquhart  (g) ;  Josling  v.  Karr  (A) ;  Fortescue  v. 
Bamett  (t) ;  In  re  Atkinson  (/r)  ;  Watts  v.  Porter  {I). 

As  to  the  necessity  of  filing  a  bill  of  review,  and  ob- 
taining leave  for  that  purpose,  Fordyce  v.  Bridges(m); 
and  see  Hodson  v.  Ball{n) ;  Bainbrigge  v.  Baddeley{o); 
Totdmin  v.  Copland  {p) ;  Berrow  v.  Morris  (q). 

The  Master  of  ^A^  Rolls. 

There  are  two  questions  in  this  case,  one  of  form, 

and  the  other  of  merits,  and  both  these  questions  must 

be 

(a)  3  Vet.  75.  (i)  3  Myl.  if  K.  36. 

(6)  2  Coll.  285.  (A)  2DeG.,M.^G.  140. 

(c)  2  Sim,  if  St.  184.  (/)  3  Ellu  ^  B.  743. 

(d)  2  Mont.,  D.ifDe  G.711.  (m)  10  Beao.  90. 

(e)  1  PhUlip$,  105.  (n)  1  PA<7/ips,  177. 
(/)  25  L.  /.,  JV.  S.,  CA,  862.  (o)  2  PAi%j,  705. 
Q)  13  Simons,  613.  (p)  I6u<.  711. 

(A)  3  Beav.  494.  (9)  10  Beao.  437. 
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be  determined  in  the  favour  of  the  Plaintiffs,  in  order 
to  entitle  them  to  the  decree.  On  the  state  of  the  case 
before  me,  I  think  that  both  these  points  may  be  deter- 
mined in  their  favour. 

The  question  of  form  is  of  this  character :  —  A 
suit  of  Brady  v.  Morgan  was  instituted  by  a  gentle- 
man, wi)o  was  both  the  legal  personal  representative 
of  Christopher  and  William  Emmoii;  it  sought  to 
recover  from  tlie  Equitable  Assurance  Company,  who 
were  mere  stake  holders  and  had  no  interest  in  the 
fund,  a  sum  of  4,7102.  payable  on  a  policy  on  the 
life  of  William  EmmotL  The  question  raised  in  that 
suit  was,  whether  Mr.  Brady  was  entitled  to  the 
fund,  not  in  his  own  right,  but  as  a  trustee  for  other 
persons,  or  whether  it  remained  in  the  order  and  dis- 
position of  William  Emmottf  the  bankrupt,  by  reason 
of  no  notice  having  been  given  to  the  Company.  I  was 
of  opinion,  upon  the  question  being  raised  in  that  suit, 
that  it  was  properly  framed,  and  that  it  was  not  neces- 
sary that  Mr.  Maund  should  be  made  a  party  to  the 
cause,  although  if  the  property  belonged  to  Christopher 
Emmott  at  the  time  of  his  decease,  and  did  not  go  to 
the  assignees  of  the  bankrupt,  it  had  been  assigned  to 
Mr.  Maund.  I  was  of  opinion,  that  Mr.  Brady,  as 
legal  personal  representative,  represented  all  the  cestuis 
que  trust,  and  that  the  suit  was  properly  constituted  in 
that  respect.  I  retain  that  opinion,  and  still  consider 
that  the  suit  was  properly  constituted. 

The  question  now  is,  whether  his  cestuis  que  trust, 
having  discovered  fresh  evidence,  and  filing  a  bill  for 
the  purpose  of  stopping  the  fund,  which  by  that  decree 
was  ordered  to  be  paid  over  to  Patrick  Johnson,  for 
the  purpose  of  being  divided  among  the  creditors  of 
the  bankrupt  William  Emmott,  are  entitled,  before  that 

V  2  division 
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division  has  actually  taken  place,  to  have  that  fund 
restored,  for  the  purpose  of  being  divided  amongst  or 
paid  to  the  cestuis  que  trust,  who  are  entitled  to  it  in 
case  it  did  not  form  part  of  the  assets  of  the  bank- 
rupt. 


It  is  suggested,  in  this  state  of  the  case,  that  the 
'  proper  mode  of  proceeding  would  have  been,  to  have 
allowed,  or  to  have  applied  to  Mr.  Brady  to  file,  a  bill 
of  review,  and  for  that  purpose,  as  a  necessary  prelimi- 
nary step,  to  have  applied  to  this  Court,  and  obtained 
the  leave  necessary  for  filing  a  bill  of  review. 

If  Mr.  Brady  had  adopted  that  course,  and  it  had 
appeared  that  the  evidence,  which  is  now  before  the 
Court,  was  new  evidence,  which  he  had  not  been  able  to 
obtain  (and  which  appears  now,  from  his  evidence,  to 
be  the  fact),  and  that  it  was  material  to  the  matter  in 
issue,  then,  no  doubt,  the  Court  would  have  given  leave 
to  file  a  bill  of  review,  and  the  question  would  have 
been  brought  forward  in  that  manner;  but  I  am  of 
opinion,  that  Mr.  Maund  is  not  precluded  by  the  omis- 
sion to  adopt  that  course  of  proceeding,  and  that  it  is 
open  to  him  now  to  file  a  bill.  And  assuming  every- 
thing done  in  the  cause  of  Brady  v.  Morgan  to  have 
been  correctly  done,  which  seems  to  have  been  the  case, 
and  not  disturbing  anything  done  in  that  case,  I  am  of 
opinion,  that  the  present  Plaintiffs  may  now,  by  bringing 
forward  proper  evidence,  arrest  the  fund  in  the  hands 
of  Patrick  Johnson,  for  persons  other  than  the  creditors 
of  William  JEmmott,  who  may  be  entitled  to  receive  the 
money :  not  meaning  thereby  to  express  my  opinion  who 
those  persons  are,  but  assuming  Mr.  Maund,  or  rather 
the  Plaintifis  in  this  cause,  his  representatives,  to  have 
made  out  a  title  to  at  least  a  portion  of  the  fund.  It 
would  be  a  very  unfortunate  result,  if  this  Court  were 

compelled 
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compelled  to  come  to  an  opposite  conclusion,  because  it  1856. 
could  scarcely  do  so,  without  giving  Mr.  Brady  leave 
now  to  file  a  bill  of  review,  which  would  only  be  to 
occasion  considerable  delay  and  expense,  and  the  effect 
would  ultimately  be,  to  raise,  upon  the  same  evidence, 
exactly  the  same  point  as  is  now  before  the  Court. 

I  am  of  opinion,  that  I  am  not  driven  to  that  result, 
and  without  meaning  to  express  any  opinion  as  to  any 
other  case,  because  all  the.«e  cases  must,  in  some  de- 
gree, depend  upon  the  peculiar  facts  that  are  brought 
before  the  Court,  each  of  them  varying  in  its  character 
and  circumstances,  I  am  of  opinion,  in  this  particular 
case,  that  the  Plaintiffs  are  entitled  to  get  over  the 
point  of  form,  and  that  the  Court  is  bound  to  say, 
that  if  they  establish  their  case  upon  the  merits,  they 
are  entitled  to  arrest  the  fund  in  the  hands  of  Mr. 
Patrick  Johnson, 

That  brings  me  to  the  question  of  merits,  which  rests 
on  the  testimony  of  Mr.  7\iff,  the  clerk  of  Messrs. 
Wimburn  and  Colktt,  the  solicitors  of  Christopher  Emr- 
mott.  It  appears,  I  think,  very  material  to  notice  the 
circumstance,  because  it  is  in  favour  of  the  Plaintiffs  on 
the  question  of  form,  though  it  is  against  them  upon  the 
question  of  merits,  that  Mr.  Brady  did  apply  to  Mr. 
Tvff  previously  to  the  institution  of  the  suit  or  previously 
to  taking  the  evidence  in  the  cause  of  Brady  v.  Morgan^ 
and  that  Tuff  then  informed  him,  that  he  could  not  re- 
collect any  thing  as  to  the  notice,  suflScient  for  the  pur- 
pose of  giving  evidence  upon  the  subject.  I  thought, 
in  Brady  v.  Morgan^  that  the  burden  of  proof  lay  upon 
those  persons  who  sought  to  establish  that  notice  had 
been  given  to  the  oflSce,  I  think  so  still,  and,  though  they 
failed  in  that  case,  still  I  think  that  burden  has  been 
complied  with  on  the  present  occasion. 

I  have 
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1856.  I  have  very  considerable  doubt,  whether  I  should 

have  come  to  any  conclusion  upon  the  affidavit  of  Mr. 
Tuff  by  itself,  but  his  cross-examination  has  convinced 
me. 


Pierce 

0. 

Bradt. 


In  the  examination  of  the  evidence  of  witnesses,  great 
difficulties  of  various  sorts  arise,  and  one  of  the  diffi- 
culties and  dangers  with  which  the  Court  has  constantly 
to  deal,  in  examining  the  evidence  of  witnesses  who  are 
perfectly  honest  and  give  their  evidence  perfectly  honSi 
fide^  arises  from  their  turning  inference  into  recollection. 
It  frequently  happens,  that  a  person,  by  long  dwelling 
on  a  subject,  thinks  that  a  thing  may  have  happened, 
and  be  at  last  comes  to  believe  that  it  actually  did  occur. 

I  have,  in  various  cases,  had  occasion  to  remark  this, 
especially  in  cases  of  pedigree,  where  persons  are  en- 
deavouring to  recall  conversations  about  relationship 
which  establish  their  title.  In  these  cases,  it  is  of  great 
importance  to  distinguish  whether  either  the  recollection 
tends  to  the  benefit  of  the  witness,  or  whether  he  is 
perfectly  indifierent,  having  no  concern  whatever  in  the 
matter.  Undoubtedly,  in  the  cases  to  which  I  have 
referred,  I  have  frequently  found,  that,  when  it  was  for 
the  interest  of  the  witness,  by  dwelling  long  upon  the 
subject,  he  has  come  to  believe  that  to  have  happened 
which  at  first  he  did  not  remember,  that  he  has  turned 
inference  into  recollection,  and  has  at  last  given  positive 
testimony  upon  which  the  Court  could  place  no  reli- 
ance, although,  at  the  same  time,  wilful  perjury  is  not 
attributable  to  the  witness.  But  then,  on  the  other 
hand,  this  peculiar  quality  of  memory,  also,  must  be 
borne  in  mind  (which  we  have  frequent  opportunities  of 
observing)  that  a  very  slight  and  casual  circumstance 
sometimes  awakens  recollection  in  the  mind  of  a  witness, 
who,  before  that,  had  foiigotten  every  thing  relating  to 

the 
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the  matter.  I  have  myself  seen  this  on  various  occa-  1866. 
sions,  and  a  very  strong  instance  is  present  to  my  mind 
at  this  moment,  where  a  perfectly  disinterested  and  re- 
spectable witness  was  asked  if  he  recollected  a  particular 
transaction;  he  had 'wholly  forgotten  it,  but  a  diary 
having  been  produced  and  shewn  to  him,  in  which  there 
was  an  entry  made  by  himself,  in  his  own  hand-writing, 
relating  to  the  subject,  he  remembered  not  only  the 
matter  itself  but  many  of  the  surrounding  circumstances, 
which  were  proved  to  be  indisputably  true  by  the  evi* 
dence  of  the  other  witnesses,  and  which,  without  the 
production  of  the  book,  he  would  probably  never  have 
remembered. 

I  mention  this  for  the  purpose  of  saying,  with  respect 
to  the  witness  Tuff^  that  I  see  no  reason  for  doubting 
the  credit  of  or  casting  any  discredit  upon  his  testi- 
mony, because  he,  at  first,  denied  all  knowledge  of  the 
subject.  He  has  no  interest  in  the  matter,  and  is  a 
perfectly  honest  and  sincere  witness,  and  I  believe  he 
spoke  the  truth  when,  in  his  affidavit,  he  says,  he  does 
not  recollect  the  matter,  but,  in  substance,  says,  he 
believes  it  must  have  happened  from  the  ordinary  course 
of  business,  but  when  entries  in  a  book  were  brought  to 
his  recollection,  and  he  was  pressed,  in  the  course  of 
his  cross-examination,  the  facts  relating  to  the  matter 
were,  by  degrees,  recalled  to  his  mind,  and  he  then,  I 
believe,  also  spoke  the  truth  when  he  detailed  the  facts 
within  his  recollection  with  respect  to  this  particular 
matter.  If  he  had  had  a  motive  for  giving  his  testi- 
mony, he  might,  undoubtedly,  have  told  the  whole,  in 
his  affidavit,  in  the  first  instance,  and  not  have  waited 
for  any  cross-examination,  in  which  he  could  not  have 
foretold  what  questions  would  be  asked,  or  be  aware  of 
the  circumstances  which  might  be  brought  forward. 

In 


Pierce 

V. 
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1866.  Id  these  circumstaDces,  I  am  of  opinion^  that  credit 

18  to  be  attached  to  the  evidence  of  Mr.  Tuff^  when 
he  swears  positively  that  he  did  give  notice  to  the 

BsAOT.  Equitable  Assurance  Office  of  the  assignment  of  this 
policy. 

That  being  so,  it  is  not  necessary  for  me  to  consider 
any  ulterior  question.  I  am  of  opinion,  upon  the 
merits,  that  the  fact  is  proved,  and  that  the  fund 
must  be  paid,  not  to  the  creditors  of  William  Emmottp 
but  to  those  who  are  the  cestuis  que  trust  under  the  will 
of  Christopher  Emmott, 

I  am  of  opinion,  that  the  costs  of  all  parties  must 
be  paid  out  of  the  fund,  and  that  all  reasonable  ex- 
penses which  Mr.  Johnson  may  have  been  put  to,  in 
respect  of  this  money,  must  be  allowed  to  him,  he  being 
a  mere  trustee  in  this  respect. 

Subject  to  thati  I  will  make  a  decree,  and  allow  Mr. 
Johnson  to  take  such  steps  in  the  Court  of  Bank- 
ruptcy, as  may  be  necessary  for  the  purpose  of  having 
the  fund  transferred  into  this  cause,  and  dividing  it 
among  the  persons  entitled. 

I  cannot,  in  this  cause,  determine  the  various  other 
questions  which  have  been  raised. 
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FENN  V.  DEATH.  , ,  ^, 

July  25. 


BY  her  will;  dated  in  1849^  the  testatrix  bequeathed  Bequest  to  the 
the  residue  of  the  produce  of  the  sale  of  her  real  ^^l^""  '^^' 
estate  on  the  following  trusts : — **  in  trust  for  the  chil-  and  aU  his 
dren  of  my  late  mother's  half  brother,  Thomtu  Deaths  ^ead  at  the 
and  which  children  shall,  or  to  such  one  or  more  of  ^*Jfof*J*« 
them  as  shall  be  living  at  my  decease,  if  more  than  were  grand- 
one  such  child,  to  be  equally  divided  between  them  as  ''^l^'^l^l 

tenants  in  common."  children  of 

A.  living. 
Held,  that  the 
The  testatrix  died  in  1862.  grandchUdren 

living  at  the 
death  of  the 

Thomas  Death  had  died  in  1794,  and  at  his  death  he  testatrix,  to 

'  the  excluding 

had  eight  children,  all  of  whom  were  dead  at  the  date  of  the  great 

the  will;  the  three  last  died  respectively  in  1838,  1841  ^^^SS? 
and  1846.    There  were  nine  grandchildren  of  Thomoi 
Death  at  the  date  of  the  will»  and  twenty-seven  grand- 
children. 


Under  these  circumstances,  the  question  was  to  whom 
the  fund  now  belonged,  and  inquiries  having  been  made 
in  Chambers  as  to  the  state  of  the  family,  the  cause 
now  came  before  the  Court  for  its  construction  of  the 
will. 

Mr.  Pearson,  for  the  Plaintiff,  the  trustee. 

Mr.  Waller,  for  the  grandchildren,  argued  that  they 
were  entitled  to  the  fund  exclusively.  He  cited  and 
referred  to  Crooke  v.  Brooheing{a) ;  Qale  v.  Bennet  (6) ; 

Reeves 
(a)  2  Vernon,  106.  (6)  Ambler,  681. 
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Iteeoes  v.  Brymer(a);  The  Earl  of  Oxford  v.  Church" 
ill  (b) ;  Moor  v.  Raisbeck  (c) ;  Sanderson  v.  Bayley  (d). 

Mr.  J.  C.  Wright,  for  some  of  the  great  grandchil- 
dren, contended  that  they  were  entitled  to  participate  in 
the  fund  equally  with  the  grandchildren.  He  cited  Doe 
d.  Smith  v.Waber{e);  Wythv.  Blachmauif). 

The  Mastbr  of  the  Rollb  declared,  that  the  grand- 
children of  Thomas  Death  who  were  living  at  the  death 
of  the  testatrix  were  entitled  equally  to  the  residue  of  the 
money  arising  from  the  sale  of  the  real  estate. 


(a)  4  Fet.  692. 

(b)  3  Vet,  4-  B.  59. 
(r)  12  Simont,  123. 
(d)  4  MyL  i  Cr.  56. 


(e)  1  B.  4-  Aid,  713. 
(/)  1  rei.icii.195;  utAmb. 
554. 


Note.— See  1  Jtcper  on  Legacies^  68,  72  (4th  edit) 


July  4,  5. 

Tbetertator 
had  a  ton  and 
two  daughters 
(A.  and  C) 
living,  anotner 
daughter  (B.) 
was  dead  hay- 
ing left  five 


TYNDALE  v.  WILKINSON. 

rriHE  testator  had  a  son  and  two  daughters  living; 
^     another  daughter  was  dead  leaving  five  daughters. 

By  his  will,  the  testator,  after  referring  to  a  provision 

made  for  his  only  son,  gave  his  real  and  personal  estate 

daughters.  He  to  trustees  to  sell  and  invest,  and  pay  the  income  to  his 

bequeathed 

15.000(.,  as  to 

5,000/.  for  A. 

for  life,  with 

remainder  to 

her  children, 

as  to  5,000/. 

to  the  five 

dauffhtera  of  B.,  and  as  to  the  remaining  5,000/.  to  C.  for  life,  with  remainder  to  her 

children.     He  then  gave  the  residue  "  equally  amongst  his  son,  his  daughter  A»,  the 

^ve  daughters  of  B.,  and  his  daughter  C^  to  be  settled  as  he  had  directed  the  threa 

sums  of  5,000/.  upon  them  and  their  issue."     Held,  that  the  five  daughters  of  B.  took 

per  capita,  so  that  each  was  entitled  to  one-eighth  of  the  residue. 


wife  for  life.  Then,  after  reciting  that  Mr.  Wilkinson^ 
the  husband  of  his  daughter  Mrs.  Wilkinson,  had  died, 
leaving  his  wife  and  five  daughters  surviving,  and  that 

his 


Ttndalb 

V. 


CASES  IN  CHANCERT.  76 

his  daughter  Mrs.  Ripley  had  died,  leaving  five  daoghteni  1866. 
and  five  sons,  the  testator  directed  his  trustees  to  stand 
possessed  of  the  snm  of  16,000/.,  npon  trust  to  pay  the 
interest  of  6,000/.,  part  thereof,  to  his  daughter  Mrs.  Wk.kih«o!i. 
WiUujison  for  life,  and  after  her  decease  to  her  children, 
as  she  should  appoint,  and  in  default,  equally;  and  as 
to  5,000/.,  part  of  the  16,000/.,  upon  trust  for  the  five 
daughters  of  Mrs.  Ripley;  and  as  to  the  remaining 
6,000/.,  for  his  daughter  Mrs.  Greenfield  for  life,  and 
after  her  death  for  her  five  children,  as  she  should  ap- 
point, and  if  no  appointment,  equally,  with  benefit  of 
survivorship. 

After  other  gifts,  the  testator  proceeded  as  follows:--^ 
"  And  subject  thereto,  I  give  the  said  residue  equally 
amongst  my  said  son,  my  daughter  Eliza  C.  Wilhinsonf 
and  the  five  daughters  of  my  lamented  deceased  daughter 
Caroline  A.  Ripley f  and  my  said  daughter  Octavia  V. 
B.  Greenfield,  to  be  settled  in  like  manner  as  I  have 
directed  the  aforesaid  sums  of  6,000/.,  6,000/.  and  6,000/. 
upon  them  and  their  issue,  upon  the  condition  that  they 
rest  satisfied  with  such  accounts  of  the  same,  as  my  son, 
as  one  of  my  executors,  in  conjunction  with  my  nephew 
George  Annesley,  ray  grandson  Thomas  TS/ndale  Ripley, 
and  my  son  in  law  Benjamin  Wyatt  Greenfield,  may 
adjudicate,  feeling  well  assured  and  confident  they  will 
do  what  is  right." 

The  question  was,  whether  under  this  gift,  the  residue 
was  divisible  into  fourths,  so  that  the  five  children  of 
Mrs.  Ripley  took  one-fourth  between  them,  or  whether 
it  was  divisible  in  eighths,  so  that  each  child  of  Mrs. 
Ripley  took  one-eighth. 

Mr.  R.  Palmer  and  Mr.  H.  Stevens,  argued  that  the 
residue  was  divisible  per  stirpes,  and  that  the  five 

daughters 


Ttndalb 

V. 
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daughters  of  Mrs.  Ripley  took  one-fourth    between 
them.    They  cited  Arrow  v.  Mellisk  (a) ;  Abrey  v.  New- 
fMn(Jb) ;  Hunt  v.  Dorsett{c) ;  Brett  v,  Harton  (d);  Net- 
WiLWHsoM.    tUtony.Stephen9(m{e). 

Mr.  LfeyJ  and  Mr.  Faber^  in  the  same  interest. 

Mr.  Selwyn  and  Mr.  Hitchcock^  for  the  Defendants, 
argued  that  the  Misses  Ripley  took  j9«r  capita^  and 
were  each  entitled  to  one-eighth  of  the  residue.  They 
relied  on  Bladder  ▼.  Webb  (J) ;  Dawding  v.  Smith  (g) ; 
Lenden  ▼.  Blackmore  {A) ;  Amsan  v.  J3arrw(t). 


Mr.  R.  Palmer,  in  reply. 


7%e  Mastbr  of  the  Rolls. 

I  will  read  over  the  will  and  the  authorities,  and  dis- 
pose of  this  case  to-morrow. 


July  6.  ^Ae  Master  of  the  Rolls. 

The  question  arises  on  the  construction  of  the  resi- 
duary gift,  and  having  read  the  will,  and  the  cases  which 
were  cited,  I  have  come  to  the  conclusion,  that  the 
words  are  too  strong  to  enable  me  to  give  to  them  any 
other  interpretation,  than  that  the  five  granddaughters 
take  distinctly  and  separately  equal  interests  in  the  re- 
sidue with  their  aunts. 

On 

(o)  \  DtG.if  S,  355.  (/)  2  P.  Wnu.  383. 

(6)  16  Beavan,  431.  (g)  3  Beavan,  541. 

(c)  5  De  G.,  M.  ^  S.  575.  (A)  10  Simons,  626. 

(d)  4  Beavan,  239.  (i)  19  Beavan,  210. 
(f)  18liiioJ.(^.S.)CA.191. 
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On  reading  the  will,  my  disposition  was  to  think,  that        1866. 
the  intention  of  the  testator  was  different.     But  if  that      '^^-'^^ 
were  really  so,  I  am  of  opinion  that  the  words  do  not  ^^ 

express  it.     I  thought  I  coald  control  the  words  by  re-    Wilkimsoii. 
ference  to  the  general  scope  and  object  of  the  will ;  but, 
on  consideration,  I  cannot  do  so.     It  may  be  a  case  in 
which  the  testator  has  not  expressed  his  real  intentions, 
but  I  think  the  meaning  of  the  words  used  is  clear. 


Declare  that  the  residue  ii  divirihle  into  eight  parte,  and  that  the 
five  daughter!  of  Mrs.  Atp^  each  take  one-eighth. 


ASTLE  V.  WRIGHT. 

A  T  the  end  of  1854,  the  Plaintiff,  a  surgeon,  agreed 
to  take  the  Defendant  into  partnership,  and  by 
an  indenture,  dated  the  1st  of  January^  1855,  in  con- 
sideration of  500Z.  paid  by  the  Defendant  to  the  Plain- 
tiff, and  of  a  further  sum  of  500/.  to  be  paid  in  annual 
instalments,  the  Plaintiff'  and  Defendant  agreed  to  be- 
come partners  for  fourteen  years,  and  they  entered  into 
the  usual  stipulations,  in  regard  to  their  diligent  applica- 
tion to  the  business,  keeping  the  books  and  accounts,  &c. 

Differences  shortly  afterwards  arose  between  them, 
the  Defendant  alleging  that  the  Plaintiff  had  syste- 
matically omitted  to  introduce  him  to  his  patients,  and 
the  Plaintiff  complaining,  that  the  Defendant  was  neg- 
ligent in  the  discharge  of  his  duties.  In  May^  1855,  to 
put  an  end  to  the  differences,  they  signed  a  written 
memorandum  as  to  the  future  conduct  and  management 
of  the  business,  and  the  Plaintiff  agreed  ''  to  use  his 
reasonable  efforts  to  introduce  his  partner  to  the  patients 
of  the  firm." 

The 


JuLy  13, 16. 

The  Defendant 
agreed  to  pay 
1,000/.  for  a 
share  in  a 
partuership  for 
fourteen  years. 
The*  partners 
disagreed,  and 
the  partner- 
ship was  dis- 
solved hy  the 
Court,  with 
the  assent  of 
both  the  part- 
ners.   There 
being  faults  on 
both  sides,  the 
Court  directed 
a  due  propor- 
tion of  the 
premium  to 
oe  returned. 


AlTLB 
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1866.  The  misuoderstaiidings  and  recriminations,  however, 

revived,  and  the  Plaintiff  filed  his  bill  for  a  dissolution 

of  the  partnership.    He  asked,  in  winding  up  the  part* 

Wriobt.      nership,  to  charge  the  Defendant  with  the  second  500/. 

premium. 

Both  the  Plaintiff  and  Defendant  charged  each  other 
with  a  violation  of  their  partnership  duties,  and  both 
were  desirous  of  havipg  a  dissolution;  the  Plaintiff 
claimed  the  whole  premium,  while  the  Defendant  in- 
sisted on  its  return. 

Mr.  R.  Palmer  and  Mr.  TT.  H.  Clarke,  for  the  Plain- 
tiff, cited  Baring  v.  Dix  (a) ;  Akhurst  v.  Jacluon  (fi) ; 
Freeland  v.  Stansfeld  (c). 

Mr.  Lloyd  and  Mr.  Batten,  for  the  Defendant. 


July  16.  The  Master  of  the  Rolls. 

This  is  a  case  in  which  both  parties  express  them- 
selves to  be  equally  desirous  to  have  a  dissolution  of 
the  partnership.  On  reading  the  affidavits  in  the  cause, 
it  appears  to  me  that  the  fault  lies,  equally,  on  both 
parties,  and  that  they  have  equally  occasioned  the  im- 
possibility of  going  on  together. 

It  being  agreed  by  both  parties,  that  a  dissolution 
is  to  take  place,  the  question  raised  is  this: — The 
Plaintiff  contends  that,  notwithstanding  the  dissolution, 
he  is  entitled  to  have  the  whole  premium  of  1,000/. 
paid  for  a  partnership,  which  was  to  last  fourteen 

years, 

(a)  1  Cox,  213.  (6)  1  Swam.  85,  and  1  Wilton,  C.  C.  47. 

(r)  2  SmaU^G.  479. 
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years,  paid  to  him.  On  the  other  side,  it  is  contended,  1866. 
that  by  reason  of  misrepresentation  as  to  the  amount  of 
the  income  derived  from  the  business,  the  whole  ought 
to  be  returned.  For  the  Plaintiff,  reference  is  made  to  a 
class  of  cases,  where  the  partnership  has  been  dissolved 
by  bankruptcy,  death,  or  lunacy,  in  which  cases,  the 
Court  has  held,  that  no  return  of  the  premium  was 
proper.  There  are  certainly  cases,  where  Lord  Eldan 
thought  that  this  Court  could  not  entertain  a  bill  for 
the  return  of  the  premium,  and  that  the  party  must  be 
left  to  an  action  at  law.  But  this  certainly  is  not  the 
way  in  which,  in  modern  times,  cases  of  dissolution  of 
partnership  have  been  dealt  with,  and  at  the  Bar  I  have 
obtained,  and  since  leaving  the  bar  I  have  made  orders 
for  dissolving  partnerships,  in  which  all  the  rights  of 
parties  have  been  determined  in  this  Court,  including 
the  return  of  the  premium,  wholly  or  in  part,  and  the 
parties  have  not  been  left  to  work  out  any  portion  of 
their  rights  at  law,  the  whole  of  them  having  been  de- 
termined here. 

The  rule,  in  which  I  have  followed  other  Judges,  is 
this : — that  in  the  absence  of  any  fraud  or  gross  mis- 
conduct on  either  side,  and  where  the  continuation  of 
the  partnership  has  become  impossible,  by  reason  of  in- 
compatibility of  temper,  or  other  causes,  springing  from 
the  parties  themselves  and  not  accompanied  by  circum- 
stances which  are  controlled  by  the  contract,  I  have 
treated  the  premium  as  having  been  paid  for  the  whole 
of  the  term  of  the  partnership,  I  have  apportioned  so 
much  of  it  as  belonged  to  the  period  the  partnership 
had  lasted,  and  have  ordered  a  return  of  the  rest. 
Here  a  premium  of  1,000/.  (600/.  paid  down  and  600/. 
by  instalments)  was  to  be  given  for  a  partnership  of 
fourteen  years,  and,  therefore,  one-fourteenth  part  of 
1,000/.  is,  in  my  opinion,  attributable  to  each  year. 

The 
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1856.       The  interest  of  the  part  paid  is  not  to  be  accounted  for, 
w^v*^./      because  this  was  according  to  the  contract,  and  was  the 
property  of  the  person  who  received  it. 


V. 

Wright 


Upon  reading  through  the  evidence,  I  think  it  very 
probable  that  the  income  is  less  than  the  Defendant 
was  made  to  believe.  But  on  an  examination  of  what  * 
took  place,  I  am  of  opinion,  that  he  had,  before  he 
entered  into  the  engagement,  sufficient  opportunities,  to 
enable  him  to  judge  and  form  a  fair  estimate  of  what 
the  amount  of  the  business  was.  It  is  true  that  the 
Plaintiff  says,  that  the  books  of  the  partnership  were 
produced  to  the  Defendant,  and  it  is  now  said,  that  there 
are  none  whatever  to  be  produced,  and  that,  in  point  of 
fact,  no  books  were  kept.  Still  the  Defendant  reipained 
for  a  considerable  time  in  the  house,  he  had  an  oppor- 
tunity of  judging  what  the  nature  of  the  business  was, 
and  was  thereby  able  to  form  a  very  fair  opinion  of  it 
I  think,  therefore,  that  I  cannot  hold  that  there  was  any 
misconduct  in  that  respect,  but  that  the  Defendant  knew 
what  he  was  about  when  he  entered  into  the  partnership. 

I  am  of  opinion,  therefore,  that  I  must  make  a 
decree  for  dissolving  the  partnership  and  taking  the 
usual  accounts.  Then  I  shall  declare,  that  the  premium 
of  1,000/.  is  to  be  apportioned  over  the  whole  duration 
of  the  partnership,  and  that  so  much  of  the  500/.  as  has 
been  paid,  and  which  is  attributable  to  the  time  that  has 
elapsed  since  the  formation  of  the  partnership,  up  to 
the  date  of  the  decree  when  the  partnership  was  dis- 
solved, is  to  be  retained  by  the  Plaintiff,  and  the  residue 
thereof  is  to  be  returned  to  the  Defendant,  with  in- 
terest at  4/.  per  cent,  from  tne  date  of  the  decree. 
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WORTHINGTON  v.  M'CRAER.  ^'^'^'^' 

Dec.  6. 

rpHIS  was  a  motion  to  vary  the  Chief  Clerk's  certi-  A  trustee  band 

ficate,  under  the  following  circumstances :—  awim  to  ap- 

prentice an  in- 
fant, in  the 
The  testator,  who  died  in   1837,  left  a  legacy  of  life  of  the  in- ' 

1,450/.  to  his  son  George  Sutton  Davenport  for  life,  JhoVm  in'' 

and  after  his  death  to  his  children,  who  being  a  son  great  pecuni- 

should  attain  twenty-one  years,  or  being  a  daughter  ^^  whi^'the 

should  attain  that  age  or  marry.     The  will  contained  a  infent's  inte- 

power  to  advance   any  money  for  the  benefit  of  the  trust  fund  was 

children  during  their  infancy,  after  the  death  of  George  ^^^^^^  fore'a 

Sutton  Davenport.     He  gave  the  residue  of  his  pro-  power  of  ad- 

perty  to  John  Davenport,  and  made  him  and  Robert  had^oome  into 

Worthinqton  his  executors.     The  leeacy  was  not  vested  operation. 

i_  J  .„    .^  .      ,  j.i-         Held,  that  in 

m  the  grandsons  till  they  attamed  twenty-one,  and  there  taking  the  ao- 

was  no  power  of  advancement  till  after  the  death  of  «*>"?*• " 
^  against  the 

their  father.     The  legacy  was  treated  as  a  charge  on  trustee,  the 
the  estate,  of  which  the  son  John  Davenport  was  in  pos-  J^^JJuowwi* 
session,  and  which  had  been  devised  to  him  by  his  father,  him. 
George  Sutton  Davenport  had  three  children,  the  eldest 
of  whom  was  George  Aldersey  Davenport,    George  Sut' 
ton  Davenport  fell  into  great  distress,  and  became  bank- 
rupt, and,  in   1842,  his  three  children  went  to  reside 
with  and  were  supported  by  their  uncle  John  Daven- 
port. 

In  the  year  1844,  John  Davenport  put  out  the  elder 
of  his  nephews,  George  Aldersey  Davenport,  as  an 
apprentice  to  a  surgeon,  and  paid  with  him  a  premium 
of  80/.  George  Aldersey  Davenport  thus  had  the  benefit 
of  this  advance,  and  he  acquired  the  requisite  knowledge 

VOL.  XXIII.  G  to 
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WoETBmo- 

TON 

V. 

M*Crabb. 


to  enable  him  to  pareue  the  profession  of  a  snrgeon, 
which  he  now  followed.  The  money  was  advanced 
before  the  legacy  had  become  vested,  while  his  father 
was  alive,  and  before  the  period  had  arrived  at  which  the 
power  of  advancement  could  be  exercised. 


The  father  died  in  1850 ;  the  interest  of  the  son  (who 
had  attained  twenty-one  in  1849)  thereupon  became 
indefeasible,  and  he  now  sought  payment  of  his  share 
of  the  legacy  of  1,460/. 

The  uncle  had  died  in  February^  1845,  and  his  widow 
and  executrix,  in  taking  the  accounts  against  her  hus- 
band, as  one  of  the  trustees  and  executors,  asked  to  be 
allowed,  first,  the  monies  expended  by  her  husband  in 
the  support  and  maintenance  of  his  nephew  George 
Aldersey  Davenport^  and,  secondly,  the  801.  paid  as  a 
premium,  on  apprenticing  him  to  a  surgeon. 


Mr.  R,  Palmer  and  Mr.  J,  H.  Palmer^  for  ihe  Plain- 


tiff. 


Mr.  J.  J  27.  Humphreys^  for  a  Defendant 


Mr.  Selwyn  and  Mr.  Bury,  for  the  executors  of  the 
uncle. 

Hume  V.  Rundell{a)\  Smith  v.  Gibson  (Jb);  Walker 
v.  Welherell(c)\  Carmichael  v.  Wilson  (d);  Ex  parte 
Chambers  (e) ;  Ex  parte  England  (/)  ;  Ex  parte 
Swift  {g) ;  In  re  Welch  (A),  were  cited. 

Mr. 


(a)  2  Sim.  Sf  St.  174. 

(6)  Feake,  62;  Co.  Lit.  172. 

(c)  6  Va.  473. 

{d)  3  Mollay,  79. 


(e)  I  Ruu.  Sf  M.  577. 
(/)  Ibid.  499. 

S)  Ibid.  575. 
)  23  L.  J.  (Ch.)  344. 


M'Crair. 
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Mr.  R.  Palmer,  in  reply.    The  cases  cited  referred        1866. 
to  property  in  possession ;  here  it  was  reversionary.  v^^/-**^ 

WORTRINO- 
TON 

T%e  Master  of  the  Rolls,  during  the  argument,  ^^  jp. 
observed,  that  it  was  settled  law  that  an  infant  might 
bind  himself  for  necessaries,  and  he  referred  to  Coke  on 
Littleton  (a),  where  it  is  said,  '^  an  infant  may  bind 
himself  to  pay  for  his  necessary  meat,  drink,  apparel, 
necessary  physic,  and  such  other  necessaries,  and  like- 
wise for  his  good  teaching  or  instruction,  whereby  he 
may  profit  himself  afterwards." 

As  to  the  moneys  laid  out  for  the  maintenance  of  the 
children,  he  said,  he  thought  the  evidence  shewed,  that 
there  was  no  intention  on  the  part  of  the  uncle  to 
charge  it,  and  that  they  had  been  maintained  and  sup- 
ported by  him  merely  from  feelings  of  kindness  and 
charity.     He  reserved  the  other  point. 


The  Mastbr  of  the  Rolls.  j>ec.  e. 

This  case  comes  before  me  on  a  motion  to  vary  the 
certificate.  At  the  hearing,  I  disposed  of  the  questions 
which  related  to  whether  the  widow  of  the  uncle  of  the 
infants  was  entitled  to  charge  for  the  maintenance  and 
education  of  the  infants  while  supported  in  her  house, 
and  I  stated  my  opinion,  that  she  was  not ;  but  1  re- 
served my  judgment  on  the  question,  whether  a  sum  of 
80/.  advanced  by  the  uncle  was  to  be  allowed  to  his 
estate  or  not 

It  is  contended,  on  the  part  of  the  son,  in  the  first 
place,  that  this  was  intended  as  a  bounty  on  the  part  of 

his 
(a;  Page  172  a. 
o2 
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his  uncle,  and  that,  if  he  had  lived,  no  .claitn  would 
have  been  made  in  respect  theraof ;  but  I  am  not  satis- 
fied that  this  is  so.  There  is  no  evidence  on  the  subject, 
and  I  think  that  the  burthen  of  proving  this  lies  on  the 
son,  and  that,  in  the  absence  of  any  evidence,  I  cannot 
presume  that  the  uncle  intended  to  select  this  one  of  his 
nephews  as  an  exclusive  object  of  his  bounty,  to  whom 
to  give  this  sum  of  money.  The  same  principle  does 
not  appear  to  me  to  apply  to  the  question  of  mainte- 
nance, upon  which  I  thought  myself  bound,  from  the 
course  of  conduct  pursued  by  the  uncle  apd  aunt,  to 
infer  an  intention  to  support  these  children,  while  their 
father  remained  in  the  state  of  destitution  in  which  he 
then  was. 


It  is  next  contended,  on  the  part  of  the  grandson  of 
the  original  testator,  that  this  sum  ought  not  to  be 
allowed,  because  it  was  an  act  amounting  to  a  breach 
of  trust  and  unauthorized  by  the  power  of  advancement, 
which  was  not  then  in  force,  and  not  justified  by  the 
interest  of  the  grandson,  which  was  still  contingent. 


And  it  is  also  urged,  that  it  cannot  be  assumed  that 
the  UQcle  intended  to  exercise  the  power,  because  be 
did  not  apply  to  the  other  trustee  for  his  assistance  and 
concurrence  in  the  matter.  I  think  that  the  last  obser- 
vation is  disposed  of  by  the  fact,  that  the  uncle  had  the 
fund  in-  his  possession ;  at  least,  he  had  it  in  this  way : 
-—He  was  in  possession  of  the  property,  on  which  it  was 
agreed  that  it  was  to  be  a  charge,  and  he  was  the 
person  who  accounted  for  the  interest  to  his  brother, 
and  who,  after  his  death,  would  have  to  account  for  the 
principal  to  his  brother's  children,  on  their  attaining 
twenty-one. 

The  question,  then,  appears  to  me  to  resolve  itself 

into 
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into  one  which  may  be  thus  stated: — Whether  the  1856* 
trustee  of  a  fund^  in  which  an  infant  cestui  que  trust 
has  a  contingent  interest,  and  over  which,  at  a  period 
which  has  not  yet  arrived,  there  is  a  power  of  advance- 
ment, which  may  be  exercised  by  the  trustee  in  favoor 
of  that  infant,  and  the  trustee  advances  a  part  of  the 
trust  fund  bona  fide  for  the  benefit  of  that  infant,  for  his 
advancement  in  life,  whether,  in  this  state  of  circum- 
stances, the  infant  can  afterwards,  when  his  interest  in 
the  fund  has  become  vested  and  absolute,  insist,  that 
the  trustee  shall  repay  the  sum  so  advanced  for  his 
benefit,  and  require  this  Court  to  disallow  the  amount 
of  it  in  taking  the  accounts  against  him.  I  am  of 
opinion,  that  he  cannot  I  consider  it  to  be  established 
in  this  case,  that,  so  far  as  the  infant  is  concerned,  it 
was  very  beneficial  to  him  that  the  advance  should 
have  been  made,  and  if  the  fund  had  been  vested  in- 
stead of  being  contingent,  no  question  could  have  been 
raised  respecting  it. 

In  the  actual  circumstances  of  the  case,  if  this  Court 
had  been  applied  to,  it  would  have  declined  to  make  the 
advance,  but  only  because,  it  might  be,  that,  by  so  doing 
it  would  be  parting  with  the  property  of  another  person; 
but  if  the  fund  had  been  vested,  or  if  a  stranger  had 
been  contented  to  incur  the  risk  of  the  fund  never  be- 
coming vested  in  the  grandson,  and  had  consented  to 
advance  the  money,  on  the  faith  that  if  the  legacy  be- 
came vested  afterwards,  the  amount  should  be  repaid  to 
him,  this  Court,  I  apprehend,  would  not  have  hesitated 
to  sanction  such  an  arrangement. 

The  trustee,  the  uncle,  has  thought  fit  to  take  that 
risk  upon  himself.  If  the  infant  had  not  attained 
twenty-one,  the  uncle  would  have  to  account  to  the 
person  to  whom  the  share  of  the  infant  would  then 

have 
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have  belonged,  and  would  have  been  allowed  no  deduc- 
tion on  this  account;  but  as  the  infant  has  survived  his 
father,  and  attained  his  age  of  twenty-one  years,  I  am 
of  opinion,  that  he  cannot  now  say  to  the  trustee,  ^'you 
must  be  disallowed  this  sum,  because  it  is  a  sum  which 
you  ought  not  to  have  advanced,  having  regard  to  the 
trusts  you  had  to  perform." 


The  question  that  presents  itself  to  me  is  this: — Who 
was  injured  by  the  advance  ?  The  answer  is,  the 
person  who  would  have  been  entitled  to  the  legacy  if 
the  son  had  not  attained  twenty-one.  The  breach  of 
trust  was  a  breach  of  trust  as  against  that  person,  but 
not  as  against  the  son ;  and,  in  my  opinion,  it  does 
not  now  lie  open  to  the  son  to  say,  that  as  another 
person  might,  in  a  particular  event  which  has  not  oc- 
curred, have  insisted  upon  the  trustee  replacing  the 
fund  which  had  been  advanced  for  the  benefit  of  the  son, 
he  is  entitled  to  put  himself  in  the  shoes  of  the  person 
who  might  have  been  injured,  and  compel  the  trustee  to 
repay  the  money  over  again  to  him  the  cestui  que  trust. 

The  only  question  then  is,  whether  the  uncle  intended 
to  make  a  present  of  this  sum  to  his  nephew  or  not ;  if  he 
did  not,  it  must  be  treated  exactly  in  the  same  manner 
as  if  he  had  sold  out  so  much  stock,  of  which  he  was  a 
trustee,  and  had  advanced  it  for  the  benefit  of  the 
nephew.  In  my  judgment,  the  burthen  of  proving  that 
it  was  intended  as  a  bounty,  by  the  uncle  to  the 
nephew,  lies  on  the  nephew,  and  that  he  has  failed  in 
such  proof. 


In  my  opinion,  therefore,  this  amount  must  be  allowed 
to  the  estate  of  the  deceased  uncle. 
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SAREL  V.  SAREL.  ^     - 

Nov,  5. 

rpHE  testator  gave  the  residae,  which  consisted  of  Bequest  of  a 

"^      personalty,  to  trustees,  in  trust  for  his  widow  for  JU^idSe  to^. 

life,  and  immediately  after  her  decease,  upon  trust  as  to  ^^^  li^^t  <^°^  ^^ 

one  moiety  for  his  daughter  Mrs.  Sarel  for  life,  and  as  moietv  to  B. 

to  the  other  moiety  for  his  daughter  Mrs.  Martin  for  ^J^l"e»  "?nd 
•^  ®  from  and  im- 

life.     He  then  expressed  himself  as  follows : —  mediate^  after 

the  deceaae  of 
A.  and  B."  to 
^'  And  from  and  immediately  after  the  decease  of  my  itand  po»- 

KtBed'*ofaIl 
daughter  Susanna  Sarel  and  my  daughter  Cfrace  B.  niypenonal 

Martin,  then  that  my  said  trustees  shall  stand  possessed  m^^/'  ^^  , 

^  ■  trust  for  eight 

of  all  my  said  personal  estate,     &c.,  in  trust  for  my  grandchildren. 

grandchildren  Samuel  Sarel  and  seven  others  [naming  ^'  ^'^u^nff 
them],  "  to  be  divided  equally  between  them,  share  and  Held,  that  the 
share  alike,  on  their  attaining  twenty-one  years."  Syed  by'j. 

hecame  imme* 

__  ,.    ,   .      ,0..^    1  .        .,         •      mrxAmt  1  diately  divisi- 

Tbe  testator  died  m  1842,  his  widow  m  1847,  and  bleamonest 

Mrs.  Martin  in  1860.     His  daughter  Mrs.  Sarel  being  ^bUdJS? 

still  living,  the  questions  raised  by  this  special  case 

were: — 


First,  whether,  in  the  events  which  had  happened, 
the  moiety  of  the  income  directed  to  be  paid  to  Mrs. 
Martin  during  her  life  was  undisposed  of  during  the  life 
of  Mrs.  SareL 

Secondly,  if  it  was  disposed  of,  then  whether  Mrs. 
Sarel  was  entitled  thereto  during  her  life,  or  whether  it 
should  be  accumulated,  or  whether  it  was  subject,  im- 
mediately, to  the  trusts  in  favour  of  the  eight  grandchil- 
dren. 

Mr. 
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Mr.  Elderton^  for  the  Plaintiff  Mrs.  Sarel^  argued 
that  she  took  a  life  interest  in  Mrs.  Martin's  moiety  by 
itiiplication ;  Bird  v.  Hunsdon{a);  Davies  v.  Hop- 
kins  (b). 

Mr.  Hoare,  for  trustees,  who  supported  the  case  for 
the  next  of  kin  in  their  absence,  contended  for  an  in- 
testacy. He  observed  that  there  was  only  one  period 
referred  to  on  which  the  gift  to  the  grandchildren  of  all 
the  personal  estate  was  to  take  efi'ect,  namely,  imme^ 
diately  after  the  decease  of  the  two  tenants  for  life,  and 
that  distinction  was  pointed  at  in  Swan  v.  Holmes  (c). 

That  there  were  no  expressions  of  severance  of  the 
whole  of  the  personal  estate  given  to  the  grandchildren, 
and  no  gift  on  the  respective  deaths  of  the  two  daugh- 
ters, but  *^  immediately"  after  the  death  of  both  of  them. 
That  if  this  were  not  so,  there  must  be  either  a  gift  to  the 
widow  by  implication,  which  he  argued  was  impossible 
on  the  authorities,  or  an  intestacy.  He  referred  to 
Wyndham  v.  Wyndham  (rf);  Townley  v.  Bolton  {e), 

Mr.  Hallettf  for  the  grandchildren,  was  not  called  on. 

The  Mastbr  of  the  Rolls. 

I  think  that  this  case  is  governed  by  the  view  I  took  in 
the  other  cases.  There  are  three  cases  on  this  subject, 
Abrey  v.  Newman  (/),  in  which  the  bequest  was  to  be 
equally  divided  between  four  for  their  lives,  after  which  to 
be  divided  between  their  children.  I  there  held  that  these 
were  separate  gifts  to  the  parents,  and  on  the  death  of 
any  of  them  their  shares  became  divisible  amongst  the 

children 

(o)  2  Swantt.  342.  (</)  3  Bro.  C.  C.  67. 

(6)  2  Beatwn,  276.  (e)  1  Myl.  if  K.  148. 

(r)  19  Beatan,  476.  (/)  16  Beavan,  431. 


CASES  IN  CHANCERY. 

children  per  capita.  In  Swan  v.  Holmes  (a)  I  took  the 
same  view  of  the  subject.  In  Turner  v.  Whiitakerijb)  the 
expression  was  ''  at  the  death  of  my  sons  E,  and  ^./' 
to  be  equally  divided  amongst  their  children.  The  only 
difference  between  that  and  the  present  is,  that  here  the 
expression  is,  **  after  the  decease  of  8.  S,  and  O.  B.  iff/' 

I  think  the  meaning  of  the  testator  was  to  have  a 
division  of  a  moiety  whenever  it  became  set  free  by  the 
death  of  the  tenant  for  life  who  enjoyed  it. 

I  shall  answer  the  case  by  saying,  that  there  is  no  in- 
testacy, but  that  on  the  death  of  Mrs,  Martin  her  share 
became  divisible  amongst  the  grandchildren. 

(a)  19  Beavan,  471.  (b)  Poit. 


DRAKE  V.  MARTIN.  ^,     , 

N09.  6. 

rpHE    testator    bequeathed    to   Caroline^  Ann  and  Bequestof^all 

"*•       Charles   Martin  as   follows  : — *^  All   my   Bank  J^j  foreign*i»- 

Stock  and  foreign  securities,  as  invested  by  Mr.  William  curitict  as  in- 

Legrand,  Broker.  A.,  stock- 

broker." Held 
to  pa88  Three- 
At  the  date  of  his  will  he  had  no  Bank  Stock  (strictly  and-a-quarter 

speaking),  but  he  had  l,200t  Three-and-a-quarter  per  [Viator  not 

Cents,  and  eight  Russian   Bonds,  which  investments  having,  at  the 

-  date  of  hifl  will 

had  been  made  for  him  by  Mr.  W.  Legrana*  or  at  his  death, 

any  other  stock 
to  answer  this 
At  his  death,  he  retained  the  1,200/.  Three-and-a»  description. 

quarter  per  Cents.,  but,  in  the  meantime,  he  had  sold     ®  forSgn^ 

the  eight  Russian   Bonds,  and   had   purchased  eight  securities,  pur- 

.,  chased  after 

Others,  ^^it  date  of  the 
will  hy  Mr.  B. 
Bequest  of  '*  my  property  not  in  England^  in  the  hands  of  mv  attorney  abroad,  Mr. 
ir«,  consisting  of  R.  Bonds,  &c.''     Held  to  pass  all  property  abroad. 
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1856.       others,  through  a  Mr.  Sutton,  and  these  he  possessed  at 
his  death. 

Under  these  circumstances,  the  Three-and-a-quarter 
per  Cent.  Stock  and  the  Russian  Bonds  were  claimed 
both  by  the  three  legatees  and  by  the  residuary  legatee. 

The  testator  also  bequeathed  to  his  nephew  and  niece, 
Titus  and  Albertine,  "  my  property  not  in  England  and 
in  the  hands  of  my  attorney  abroad,  Mr.  Jacob  Andrews 
Waitz,  consisting  of  Russian  Bonds,  &c."  The  testator 
had  sold  the  Russian  Bonds  which  were  in  the  hands  of 
Mr.  Waitz  at  the  dale  of  his  will,  and  the  produce  had 
been  invested  in  Fire  Shares. 

Questions  arose  on  this,  between  the  two  legatees  and 
the  residuary  legatees,  who  respectively  claimed  the 
Fire  Shares. 

The  will  was  dated  the  20th  of  November,  1860,  and 
the  testator  died  on  the  20th  of  September,  1854. 

Mr.  W,  jD.  Evans,  for  the  Plaintiff,  the  executor, 
stated  the  case. 

Mr.  jR.  Palmer  and  Mr.  Bird,  for  the  residuary  lega- 
tees. The  Three-and-a-quarter  per  Cent.  Stock  will  not 
pass  under  the  first  bequest  of  **  all  my  Bank  Stock," 
for  Bank  Stock  is  distinct  from  Government  Stock. 

[The  Master  of  the  Rolls  intimated  that  in  his 
opinion  it  would,  if  there  was  nothing  else  to  satisfy  the 
bequest.] 

Secondly,  as  to  the  eight  Russian  Bonds,  possessed 
by  the  testator  at  his  death,  they  do  not  pass  to  the 
three  legatees,  for  the  gift  is  specific,  of  the  **  foreign 
securities"  invested  by  Mr.  Legrand.  This  bequest  had 
been  adeemed  by  their  sale  in  the  testator's  lifetime,  and 
those  purchased  by  Mr.  Sutton  do  not  pass. 

On 
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On   the  second  bequest,  they  contended   that  the  1856. 

Russian  Bonds  having  been  sold,  the  gift  of  them  also  ""^^^^ 
had  been  adeemed,  and  that  the  Fire  Shares  fell  into  ^^ 

the  residue.  Martin. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  expression  ''  as  invested  by 
Mr.  William  Legrand"  is  only  a  cumulative  description 
of  the  subject  of  the  gift,  and  does  not  make  it  specific. 
The  gift  is  of  '^  all  my  Bank  Stock  and  foreign  securi- 
ties/' which  carries  the  whole ;  the  testator  proceeds  to 
say,  "  as  invested  by  Mr.  Legrand"  This  is  a  descrip- 
tion of  his  Stock  and  foreign  securities,  and  is  another 
mode  of  enabling  the  executors  to  ascertain  them.  He 
meant  to  give  all  his  **  Bank  Stock  and  foreign  securi- 
ties" which  he  possessed  at  his  death,  and  this  was  a 
mode  of  describing  them.  If  he  had  said  ^*  the  Bank 
Stock  and  foreign  securities  which  I  possess  at  this  time/' 
the  case  would  be  different.  He  means  to  give  all, 
but  adds  some  descriptive  words  which  do  not,  however, 
limit  the  general  effect  of  the  pure  gift,  and  consequently 
the  three  children  are  entitled  to  the  Three-and-a-quarter 
per  Cents,  and  the  Russian  Bonds. 

As  to  the  second  gift,  what  he  intended  to  dispose  of 
was  all  his  property  not  in  England,  but  he  adds,  '*  it  is  in 
the  hands  of  Mr.  Waitz  and  consists  of  Russian  Bonds, 
&c."  He  meant  this  as  another  mode  of  describing 
his  property  not  in  England,  and  did  not  intend  to  cut 
down  the  gift  and  limit  it  to  property  in  the  hands  of 
Mr.  Waitz.  I  think,  therefore,  that  all  his  property  not 
in  England  passed. 


Note.— See  Wills  Act,  1  Vict,  c.  26,  as.  23, 24 ;  Ptdtford  v.  Hunter, 
3  Brown  t  C.  C.  418 ;  Land  v.  Detfaynet,  4  Brown  i  C.  C.  537 ;  Clarke 
V.  Browne,  2  5m.  4*  Giff^.  524 ;  Le  Grice  v.  Finch,  3  Mer.  51 ;  Ckap- 
man  v.  Hari,  1  Va.  273 ;  PhUlipi  v.  Turner,  17  Beavan,  194. 
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COORE  V.  TODD. 

Nov.  8, 10. 
By  the  same     T^^  ^^^  ^^"y  dated  in  1824,  the  testator  devised  cer- 

IviJ!"   f  tain  real  estate  in  the  West  Indies  to  four  trustees 

given  a  rent- 
charge  for  life   and  their  heirs  (subject  and  without  prejudice  to  certain 

charge  to  the     «^nnual  suHiB,  thereinbefore  charged  thereon  in  favor  of 

tenant  in  tail  the  testator's  wife,  and  to  the  levying  of  4,000/.  thereby 
during  his  mi-      ,  _  _  .^  *!,.  itiT 

nority,  and  a     charged  on  the  estate  in  favor  of  his  granddaughters), 

teMnVfor  Hf  "P^*^  *™®^  ^"^  ^^  ^^^  rents,  to  pay  and  apply  the  yearly 
to  jointure.  Sum  of  150/.  for  the  benefit  of  his  grandson,  'Henry 
Me^rcised  and*  ^Wortf,  until  he  attained  twenty-one,  which  was  then  to 
the  jointure  be  increased  to  300/.  a  year  until  he  attained  twenty-five, 
a  term  and    ^  And  upon  trust,  out  of  the  rents,  to  pay  and  apply  the 

powers  of  die-  yearly  sum  of  160/.  for  the  benefit  of  his  grandson, 
tress  and  en-      J         J  o  » 

try.    Held,       Richard  Coore  (the  Plaintiff),  until  he  attained  twenty- 

upon  a  defi-  ^  ^j^j^jj  ^^^  ^^  ^^  ^y^^^  increased  to  300/.  a  year 
ciency  or  in-  '  '' 

come,  that  the  until  he  attained  twenty-five,  and  then  to  be  further  in- 

were  ^yabfe     c^^^^sed  to  400/.  a  year  for  his  life ;  and  so  long  as  any 

pari  passu,        tenant  in  tail  male  in  possession,  under  his  will,  should 

A  testator      ,  ,  i      v     i         i  t     i        i 

devised  real      be  under  twenty-one,  and  whether  the  testator  s  daugn- 

"*!!?V?  ^^'  ter  Isabella  should  be  living  or  not,  to  apply,  out  of  the 
m  trust  to  pay  ^  .      ®  '  rrj'^ 

to  ij.  fi.  out  of  rents,  150/.  for  his  maintenance  and  education.  And 
rent^harse       during  8uch   respective  periods  as  Henry   Coore  and 

until  he  at-       Richard  Coore  and  their  respective  issue  male  should 
tained  twenty- 
five,  and  400/.  °0t, 
a  year  to  C.  D. 

for  life,  and  also  during  the  minority  of  any  tenant  in  tail  in  ponession,  150/.  a  year 
for  his  maintenance.  And  "  without  prejudice  to  the  trusts''  aforesaid,  and  "  to  any 
jointure  to  be  created  under  the  power  thereinafter  contained,"  to  pay  the  turplos 
rent  to  the  mother  of  ^.  fi.  until  A,  B,  should  be  entitled  to  possession  of  the  estete 
(which  was  to  be  at  twenty-five).  And  "  subject  to  the  trusts  aforesaid,"  thfr  trustees 
were  to  hold  in  trust  for  A,  B.  for  life,  with  remainder  to  his  eldest  son  in  tail,  with 
power  to  A,  B.  to  limit  a  jointure  for  his  wife,  with  powers  of  distress  and  entry,  and 
to  create  a  term  to  secure  it  A.  B.  appointed  the  jointure  and  died,  leaving  an  infant 
tenant  in  teil.  The  income  being  deficient,  held,  that  C.  D.'s  rent-charge,  the  widow's 
jointure,  and  the  tenant  in  tairs  maintenance,  must  abate  pari  passu. 
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noty  under  the  limitations  and  provisoes  thereinafter  con-  1856. 
taiuedy  be  entitled  to  the  actual  po^ession  of  the  estate, 
to  pay  the  residue  of  the  rents  (without  prejudice  to  the 
trusts  and  purposes  aforesaid,  and  also  without  pre- 
judice to  any  subsisting  jointure  which  should  have 
been  created  under  the  powers  thereinafter  contained) 
to  the  testator's  daughter  Isabella.  And  when  Henry 
Coare  and  Richard  Coore,  or  any  of  their  issue  male, 
should  become  entitled  to  the  actual  receipt  of  the  rents 
of  the  estate,  the  trustees  were,  out  of  the  rents  or  by 
mor^ge,  to  raise  1,000Z.  a  year,  and  pay  it  to  his 
daughter  Isabella  for  life.  And  after  her  decease,  and 
during  any  period  in  which  neither  of  his  said  grand- 
sons or  their  respectiye  issue  should,  under  the  limita- 
tions and  proviso  thereinafter  contained,  be  entitled  in 
possession  to  the  hereditaments,  his  trustees  should 
accumulate  the  rents  not  required  for  the  purpose  afore- 
said, and,  at  the  expiration  of  the  period  of  accumula- 
tion, pay  the  same  unto  the  person  then  entitled  to  the 
rents  of  the  estate*  And  the  testator  declared,  that  as 
soon  as  any  tenant  for  life  in  possession,  under  the 
limitations  thereinafter  contained,  should  attain  the  age 
of  twenty-five  years,  or  any  tenant  in  tail  male  in  pos- 
session, under  the  same  limitations,  should  attain  the 
age  of  twenty-one  years,  he  should  respectively  be  let ' 
into  possession  of  the  whole  of  the  rents  and  profits  of  the 
said  last-mentioned  hereditaments,  subject  and  charged 
as  aforesaid,  whether  his  said  daughter  Isabella  should 
be  liring  or  not. 

And  the  testator  declared,  that  *^  subject  to  the  trusts 
aforesaid,''  his  trustees  should  stand  seised  of  the  es- 
tates, in  trust  for  his  grandson  Henry  Coore  for  life, 
with  remainder  for  his  first  and  other  sons  in  tail  male, 
with  divers  remainders  over. 

The 


CASES  IN  CHANCERY. 

The  testator  empowered  Henry  Coore^  after  he  at- 
tained twenty-one,  and  whether  Isabella  Coore  should 
be  living  or  dead,  to  appoint  to  any  wife  300/.  a  year 
for  her  life,  issuing  out  of  the  estate,  with  the  usual 
powers  of  distress  and  entry,  and  also  to  appoint  the 
same  premises  for  any  term  for  better  securing  it,  **  to 
take  effect  immediately  after  the  decease"  of  the  tenant 
for  life  creating  the  same. 

The  testator  died  in  1824.  Henry  Coore  and  Richard 
Coore  both  attained  twenty-five.  In  1850,  Henry 
Coore  executed  his  power  of  jointure,  by  apportioning 
a  rent-charge  of  300/.  a  year  to  his  wife  Eliza,  with 
powers  of  distress  and  entry,  and  he  limited  a  term  of 
500  years  to  trustees  to  secure  it 

Henry  Coore  died  in  1854,  leaving  his  widow  sur- 
viving, who,  four  months  afterwards,  gave  birth  to  a 
son,  the  Defendant  Henry  John  Blayrove,  who  was 
first  tenant  in  tail  of  the  estate,  and  was  entitled  to  an 
annuity  of  150/.  for  his  maintenance. 

The  rents  of  the  estate  had  become  insufficient  to  pay 
the  several  annuities  in  full,  viz.,  the  400/.  a  year  to 
Richard  Coore,  the  300/.  a  year  to  Eliza  the  widow, 
and  150/.  to  the  infant  tenant  in  tail. 

Under  these  circumstances,  each  of  the  annuitants, 
upon  the  terms  of  the  will,  claimed  priority  over  the 
others,  and  the  present  claim  was  filed  by  Richard 
Coore  against  the  trustees,  the  jointress  and  the  infant 
tenant  in  tail,  to  have  the  priorities  and  rights  of  the 
parties  ascertained  and  declared. 

Mr.  Lloyd  and  Mr.  Nalder  for  the  Plaintiff  Richard 
Coore.    The  annuity  of  400/.  a  year  has  priority  over 

the 
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the  widow's  jointure.  The  testator  having,  in  the  first  1866. 
place,  given  this  annuity,  says,  ''that  subject  to  the 
trusts  aforesaid"  his  trustees  are  to  hold  in  trust  for 
Henry  Coore  for  life,  with  remainder  to  his  issue  in  Todd. 
tail,  and  the  power  to  jointure  comes  afterwards.  The 
jointure,  which  is  incident  to  the  estate  for  life,  is  there- 
fore **  subject  to  the  trusts  aforesaid,"  viz.,  to  the  trusts 
for  raising  the  400/.  a  year  for  Richard.  The  jointure 
is  to  be  issuing  out  of  the  estate  limited  in  tail  male, 
which  estate  is  subject  to  the  400/.  a  year,  and  the 
jointure,  therefore,  is  equally  subject  to  it. 

Secondly,  all  estates  created  under  a  power  are  con- 
sidered as  limited  by  the  deed  creating  the  power,  and, 
if  the  testator  had  himself  given  the  jointure,  he  would 
naturally  have  placed  it  after  the  estate  for  life  of  the 
husband. 

Thirdly.  The  160/.  is  a  mere  allowance  to  the  tenant 
in  tail  during  minority,  and  is,  therefore,  issuing  out  of 
his  estate  tail,  which  is  subject  to  the  400/.  a  year  pre- 
viously given  to  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  Haynes  for  the  jointress. 
The  jointure  has  priority,  and  if  not,  it  ranks  pari  passu. 
It  is  quite  inaccurate  to  say,  that  the  jointure  is  an  in- 
cident to  the  life  estate ;  for  it  does  not  come  out  of  that 
estate  at  all,  and  it  does  not  take  effect  until  after  the  life 
estate  has  ceased.  It  is  created  under  a  power  over- 
riding all  other  estates  and  interests,  and  is  secured  by 
legal  powers  and  a  legal  estate,  which  the  trustees 
might  make  available  at  law.  If  they  did  so,  this  Court 
would  not  interpose  and  prevent  their  having  the  benefit 
of  their  legal  remedies. 

They 
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186a  They  cited  Twaites  r.  Foreman  (a). 


Mr.  JUiacketon  for  the  infant  tenant  in  taiU  The  case 
IB  simply  one,  where,  opon  the  gift  of  three  annoities,  the 
fund  turns  out  insufficient  to  pay  them  in  full,  and  it 
must  be  treated  in  the  same  way  as  where  there  are 
three  legacies  and  the  assets  prove  deficienL  Unless  a 
contrary  intent  appears  upon  the  will,  it  must  be  pre- 
sumed that  a  testator  considered  that  he  has  property 
sufficient  to  answer  all  his  legacies,  and  that  he  had  an 
equal  intention  that  all  should  be  equally  paid.  This  pre- 
sumption of  equality  is  not  to  be  repelled  by  ambiguous 
expressions,  but  must  prevail  unless  there  be  a  clear  in- 
tent to  the  contrary;  Beeston  ▼.  Booik{b);  and  see 
Brown  v.  Brown  (c);  Miller  ▼•  Huddlettone(,d).  Here, 
when  the  testator  intends  a  priority,  he  clearly  ex- 
presses it. 

Mr.  Lloyd  in  reply. 

The  Mastbb  of  the  Rolls  reserved  judgment 


The  Mastxb  of  the  Rolls. 

Mr.  Ujoyd^  I  have  again  read  through  the  will,  and 
the  result  to  which  I  have  come  to  is  this  :—  Under  the 
will  of  the  testator,  there  are  sums  of  400/.  per  annum 
payable  to  a  grandson  of  the  testator,  300/.  per  annum 
jointure  to  the  widow  of  a  deceased  grandson,  and  150/. 
per  annum  for  the  maintenance  of  an  infant  tenant  in 
tail.  The  proceeds  of  the  estate  are  insufficient ;  and 
the  question  is,  who  is  to  give  way?    The  grandson 

claims 

(b)  1  C6a,  414.  (f)  1  Keen,  277. 

(6)  4  Modd,  168.  {d)  3  Mac.  is  Gor.  513. 
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claims  priority,  because,  as  he  says,  the  estate  is  given        1866. 
subject  to  the  payment  of  his  annuity ;  and  the  widow 
claims  priority,  because,  as  she  asserts,  there  is  a  legal 
term  created  to  pay  her  annuity,  but  which  legal  term,  the        '^**'^"^* 
Plaintiff  says,  is  interposed  subsequently  to  his  annuity. 

In  the  case  of  annuities,  the  burthen  of  proof  is  on 
the  person  who  claims  a  priority.  If,  therefore,  these 
were  three  annuities  given  out  of  an  estate,  then  the 
burthen  of  proof  would  be  on  the  person  claiming  the 
priority,  to  shew  that,  by  the  words  of  the  will,  any 
particular  priority,  is  given  to  one  of  them. 

Now  it  is  admitted,  that  this  is  a  question  of  inten- 
tion apparent  on  the  face  of  the  will,  and  if  so,  it  must 
be  established  that  it  does  appear  on  it.  I  have  read  the 
will  with  that  view,  but  I  do  not  find  in  it  any  intention 
whatever  to  put  one  of  these  payments  before  the  other, 
and  I  am  satisfied,  that  the  view  which  I  first  took  of 
this  case  is  the  right  one,  namely,  that  an  event  has  oc- 
curred which  the  testator  never  anticipated,  and,  conse- 
quently, he  has  expressed  no  intention  whatever,  in  a 
state  of  circumstances  which  he  never  supposed  would 
arise. 

It  happens,  no  doubt,  occasionally  in  the  construction 
of  wills,  that  this  difficulty  is  imposed  on  the  Court : 
that  it  is  obliged  to  give  the  property  to  one  of  two  per- 
sons; and,  therefore,  it  is  obliged  to  impute  an  intention 
to  the  testator,  because,  though  an  event  has  occurred 
which  the  testator  never  anticipated,  yet,  as  the  pro- 
perty must  be  given  to  one  of  the  two  persons,  neither 
of  whom  the  testator  expected  would  take  it,  the  Court 
is  compelled,  in  that  case,  to  spell  out,  from  the  rest  of 
the  will,  what  was  the  probable  intention,  or,  in  point  of 
fact,  what  the  testator  would  have  done  if  the  event 

YOL.  XXIII.  H  which 
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1856L  has  occurred  had  beea  anticipated  by  him.  But  that 
18  not  so  in  the  present  case,  because  here  it  is  not  ne- 
cessary for  the  Court  to  do  anything,  it  baa  only  to  say 
that  there  being  no  intention  expressed,  it  muatbe  taken 
as  if  no  intention  whatever  of  priority  was  intended  to  be 
expressed  on  the  subject,  that  is  to  say,  they  must  take 
it  pari  passu,  I  admit,  that  if  the  priority  be  incidental  to 
the  estate  which  the  parties  take,  a  different  rule  of  law' 
might  exist,  but  I  do  not  think,  that  because  the  word 
^'subject"  was  used  in  one  case,  and  the  words  '^subject 
to  the  trusts  aforesaid  "  were  used  in  another  case,  and 
a  term  created  in  a  third  case,  this  should  induce  me 
to  come  to  a  conclusion,  that  the  testator  has  intended 
certain  persons  should  take  in  priority  to  others,  and  that 
in  a  state  of  circumstances  which  he  never  contem- 
plated. 

I  am,  therefore,  of  opinion,  that  equality  must  be  the 
Dule  in  this  case,  and  that  they  must  take  accordingly^ 

Note.— AflSrmed  by  Lord  Cranworth,  L.  C,  26th  March^  1857. 
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WEARING  t;.  WEARING. 


Dee.  9. 


THE  testator  bequeathed  as  follows : —  A  testator  hav- 

ing freeholds 
and  leaseholds, 

"  I  give,  devise  and  bequeath  all  my  real  and  personal  K*^«  "  ?^*  ^» 

estates,  of  what  nature  or  kind  soever  and  wheresoever,  sonal  estate" 

unto  ray  executor  and  trustee,  hereinafter  named,  his  JJ^^^  S^"he 

heirs,  executors,  administrators  or  assigns,  according  to  rents  and  pro- 

the  nature  or  tenure  thereof  respectively,  upon  trust  to  ,^,1  ^^^1  p^^^. 

keep  down  the  interest  of  any  outstanding  mortgage  or  ■o"*!  estate," 

mortgages  out  of  the  rents  and  profits  of  my  said  real  widow  suffi- 

and  personal  estate,  and  after  the  payment,  out  of  the  ^^ntemmS* 

residue  of  such  rents  and  profits^  of  all  outgoings  for  and  on  her 

rents,  insurances,  repairs  and  otherwise,  to  pay  my  dear  ^^^ '«  ^j  ^ 

wife  Martha^  out  of  such  rents  and  profits^  sufficient  for  m><1  real  and 

the  raajnienance  and  support  of  herself  and  our  dear  jate"  to  his 

children,  and  for  the  education  of  them,  as  my  trusteef  St'lj"*!?*    ,. 
'  .  »  J  Held,  that  the 

may  consider  advisable.  trustee  was 

not  bound  to 
convert  the 
"  And  in  the  event  of  my  said  wife  ceasing  to  be  widow  leasehold  pro- 
of dying,  whichever  shall  first  happen,  any  interest  or  ^  ^' 
income,  given  or  payable  to  her  under  this  my  will',  is  to 
cease,  and  I  devise  and  bequeath  all  my  said  real  and 
personal  ^stidte  unto  and  equally  between  all  my  said 
children,  their  respective  heirs,  executors,  administrators 
and  assigns,  as  tenants  in  common. 

"  And  I  direct  my  said  trustee,  during  the  respective 
minorities  of  my  said  children,  to  apply  such  part  of 
the  annual  produce  of  my  said  real  and  personal  estate, 
to  sell  or  dispose  of  them,  as  he  may  think  fit,  for  the 
maintenance,  education  and  advancement  in  the  world 

h2  of 
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of  my  said  children,  as  my  said  trustee  shall  deem 
proper,  and  the  residue  or  accumulation  to  be  invested 
in  freehold  property  or  otherwise,  as  my  said  trustee 
and  executor  may  deem  beneficial  for  my  said  wife  and 
children.**  He  appointed  his  brother  executor  and  trus- 
tee of  his  will. 


The  testator  died  in  1855,  leaving  his  widow  and  six 
children  surviving.  He  had  freehold  and  leasehold 
property,  and  the  question  was,  whether  the  leaseholds 
were  to  be  enjoyed  in  specie^  or  were  to  be  converted 
and  invested  in  Consols. 

Mr.  ViUiers,  for  the  Plaintiffs,  the  infants. 

Mr.  Greene,  for  the  trustee  and  executor. 

Mr.  J,  H.  Palmer,  for  the  widow. 

The  following  cases  were  referred  to: — Howe  v. 
Lord  Dartmouth  {a)  \  Goodenough  v.  Tremamondo  (b)  \ 
Morgan  v.  Morgan  {c);  Crowe  v.  Crisford^d). 

The  M ASTBR  of  the  Rolls. 

Morgan  v.  Morgan  was  a  different  case.  In  that  case 
there  was  a  bequest  of  the  personal  estate,  separate  and 
distinct  from  the  devise  of  the  real  estate,  in  which  the 
word  "  rents"  was  used. 

I  think  these  leaseholds  are  not  to  be  converted. 


(fl)  7  Tdfy,  137. 
(6)  2  Beofxin,  512. 


(c)  14  Beavan,  72. 
((f)  17  Beavan,  507. 
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BEERE  V.  HOFFMISTER.  Dee.  5,6. 

rpHE  testator,  by  his  will  dated  ia  1839,  gave  one-  A.  and  his 
^      fourth  of  his   residuary  estate  in   trust  for  his  TOwerofap- 
daughter  Mrs.  Beere  for  life,  with  remainder  to  Mr.  pointing  a  fund 
Beere  for  life,  "  and  after  the  decease  of  the  survivor  of  which,  in  de-  * 
them,  upon  trust  for  all  and  every,  or  such  one  or  more  [?*\^^  ^J?  ■**" 
of  the  children  of  his  said  daughter  Mrs.  Beere,  in  such  children  who 
shares,  proportions,  at  such  ages  or  times,  and  in  such  ^l!^^^  andTn 
manner,  and  subject  to  such  restrictions  and  limitations,  default  thereof 
as  Mr.  Beere  and  Mrs.  Beere,  by  any  deed  or  deeds,  with  i^jq  of  the 

or  without  power  of  revocation,  should  jointly  direct  or  ^'^®*    There 

,   .       ,   ^     .        ..         ,     .    .        ,.        .  werepowersof 

appoint;  and  m  default  of  such  joint  direction  or  ap-  maintenance 

pointment,  then  as  the  survivor  of  them  should  by  deed  menL^^ThCTe 

or  will  direct  or  appoint;  and  in  default  thereof,  and  so  being  but  one 

far  as  any  such,  if  incomplete,  should  not  extend,  in  \^  of^bree,of 

trust  for  all  and  every  of  the  children  of  Mrs.  Beere,  robust  health, 

-        ,    .  I       1  1  .        I  n  **»d  the  wife, 

who,  being  a  son  or  sons,  should  attain  the  age  of  being  seriously 

twenty-one  years,  or  being  a  daughter  or  daughters,  *^l' -^^  *"*^.  *J"- 

should  attain  that  age  or  marry,  to  be  divided  "  between  the  whole  fund 

them  equally.     And  if  there  should  be  no  such  child,  J^r^inJ^' 

who,  being  a  son,  should  live  to  attain  the  said  age  of  joint  power  of 

twenty-one  years,  or  being  a  daughter,  should  attain  that  xbe  child  died 

age  or  marry,  then  "  in  trust  for  the  person  or  persons,  ^^^e  years 

who  would  have  been  entitled  to  the  clear  residue  of  fant,'and  her 

the  personal  estate  of  Mrs.  Beere,  as  her  next  of  kin  ^*\^fie^"^g® 

under  and  according  to  the  statutes  for  distribution  of  property.  The 

intestates'  estates,  in  case  she  had  died  a  widow  and  in-  taTheUvalid. 

testate." 

The  will  contained  a  power  of  maintenance,  extending 
to  the  whole  of  the  income,  and  a  power  of  advance- 
ment limited  to  one-half  of  the  presumptive  portion. 

By 
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By  a  codicil  dated  in  1840,  the  testator  revoked  the 
life  estate  to  Mr.  Beere^  but  gave  Mrs.  Beere  a  power 
to  give  him  a  life  interest  in  the  premises. 

The  testator  died  m  October,  1840. 

Mr.  and  Mrs.  Beere  bad  married  in  1838.  They 
had  one  child  only,  namely  Susan  Frances  Beere,  bom 
on  the  2l8t  of  June,  1839,  and  who  died  on  the  31st 
of  M<^,  1845. 

On  the  16th  of  March,  1843,  Mrs.  Beere  being  ''very 
ill/'  but  the  child  being  in  perfect  health,  and  of  **  a 
robust  constitution/'  Mr.  and  Mrs.  Beere  executed  a 
deed  poll,  whereby  they  appointed  the  trust  funds  unto 
Susan  Frances  Beere,  her  executors,  administrators  and 
assigns,  to  be  a  vested  and  transmissible  interest  in 
her  immediately  after  the  execution  thereof,  and  to  be 
paid  or  payable  to  her,  upon  her  attftining  the  age  of 
twenty-one  years  or  being  previously  married,  subject 
nevertheless  to  the  interest,  if  any,  therein  of  Mrs. 
Beere,  and  also  to  the  life  interest,  if  any,  therein  of 
Mr.  Beere. 

The  deed  contained  a  power  to  Mr.  and  Mrs.  Beere 
jointly  to  revoke  that  appointment,  or  to  make  any  new 
appointment. 

Subsequently  to  the  appointment,  Mr.  Beere  ap- 
peared to  have  fallen  into  pecuniary  difBcuIties. 

Susan  Frances  Beere  died  of  the  scarletina  in  May, 
1845,  about  six  years  of  age ;  her  father,  Mr.  Beere, 
died  in  1853,  and  the  Plaintiff  (a  child  of  Mr.  Beere 
by  a  former  marriage)  obtained  letters  of  administration 

to 
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to  him  and  to  Susan  Frances  Beere.    Mrs.  Beere  was 

still  living. 

Buaa 

The  brothers  and  sisters,  and  only  next  of  kin  of  Hoppmhtba. 
Mrs.  Beere,  having  disputed  the  validity  of  the  appoint- 
ment of  1843,  the  Plaintiff  filed  this  bill  against  them 
and  others,  to  have  its  validity  established. 

Mr.  R.  Palmer  and  Mr.  Shebbeare,  for  the  Plaintiff. 

This  is  a  valid  appointment ;  if  it  were  otherwise, 
parents  could  never  execute  a  power  in  favour  of  their 
children,  although  the  instrument  creating  the  power 
expressly  intended  to  give  them  a  discretion  and  control 
over  the  property.  The  case  of  Fearon  v.  Desbrisay(a\ 
elaborately  argued  on  behalf  of  the  Defendants,  fully 
answers  every  objection  which  can  be  raised  in  this  case. 
Here  the  mother,  who  was  in  a  dangerous  state  of 
health,  was  naturally  anxious  to  secure  to  her  only  child 
an  absolute  interest  in  the  property,  and  she  executed 
the  power  for  the  sake  of  the  child  and  not  of  her  hus- 
band. Lord  Hinchinhroke  v.  Seymour  (A)  is  explained 
by  Lord  Fldon  in  M' Queen  v.  Farquhar(c\  where  it 
appears  that  the  child  to  whom  the  appointment  was 
made  was  in  a  consumption.  Here  the  appointee  was 
in  robust  health,  and  there  were  reasons  for  the  appoint- 
ment, for  it  gave  the  child  the  benefit  of  having  the 
whole  instead  of  a  moiety  applied  towards  her  advance- 
ment. The  father  survived  ten  years,  and  in  no  way 
availed  himself  of  any  supposed  benefit  arising  from  the 
appointment.  It  is  not  usual  for  a  parent  to  anticipate 
his  surviving  his  child ;  and  if  he  did,  it  is  immaterial, 
for  the  next  of  kin  are  secondary  objects  of  the  testator's 
bounty,  and  the  result  was  accidental,  arising,  not  from 

the 

(a)  14  Beaoait,  635.  (6)  1  Bro.  C.  C.  395. 

(c)  11  Va.  479. 
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1866.  the  execution  of  the  power,  but  from  subsequent  unfor- 
seen  events,  which  cannot  affect  the  validity  of  the  pre- 
vious appointment. 

Mr.  Waif  or  df  for  Mrs.  Beere^  supported  the  appoint- 
ment. He  argued  that  if  Mrs.  Beere^  who  was  in  bad 
health,  had  died,  the  child  would  equally  have  taken 
under  the  ultimate  limitation.  That  the  object  of  the 
appointment  was  to  benefit  the  child,  to  the  exclusion 
of  other  persons,  which  the  testator  intended  the  parents 
should  have  the  means  of  doing,  and  was  perfectly  jus- 
tifiable. 

Mr.  Selwyn  and  Mr.  Martindale^  for  the  brothers  and 
sisters  of  Mr.  Beere. 

The  appointment  was  not  made  bond  fide,  it  was 
executed  for  the  purpose  of  benefiting  the  parents,  and 
was  not  called  for  by  any  reason  or  necessity  affecting 
the  child.  There  could  be  no  motive  whatever  for  an  ap- 
pointment in  favour  of  a  child  of  three  years  of  age, 
except  to  benefit  the  husband.  A  provision  already 
existed  for  her  maintenance  and  advancement,  and  the 
result  would  have  been,  to  exclude  all  the  other  children 
of  Mrs.  Beere,  if  a  joint  execution  qf  the  power  of  re- 
vocation could  not  have  been  obtained.  Nothing  could 
be  more  unreasonable  than  to  give  the  whole  property  to 
an  infant,  to  the  exclusion  of  all  the  other  children  of 
Mrs.  Beere,  and  she  might  have  survived  her  husband, 
and  had  a  family  by  a  second  marriage  equally  standing 
in  need  of  portions. 

In  Fearon  y.  Desbrisay  (a),  the  father  could  not 
benefit  by  the  said  appointment,  for  it  was  made  in 
favor  of  the  children  living  at  his  death.     In  Butcher 

V.  Jackson, 
(a)  14  Beavan,  635. 


Bbeeb 
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V.  Jackson  {a\  the  appointment  was  supported  because        1856. 

it  "  was  a  reasonable  one ;  for  it  was  made  to  all  the 

children  equally;  and  equality  is  equity;"  here  it  is 

exclusive,  and  consequently  unreasonable  and  unequit-  Hoffmistbr. 

able.     Lord  Thurlaw  says,  **  the  meaning  of  a  charge 

for  children  is,  that  it  shall  take  place  when  it  shall  be 

wanted.     It  is  contrary  to  the  nature  of  such  a  charge 

to  have  it  raised  before  the  time ;"  Lord  Hinchinhroke  v. 

Seymour  (i).     Here  it  was  in  no  way  required. 

They  referred  to  Wellesley  v.  The  Earl  of  Morning- 
ton  (c) ;  Gee  v.  Gurney  (rf). 

The  Master  of  the  Rolls. 

I  will  read  the  evidence,  and  dispose  of  the  case  to- 
morrow. 


The  Master  of  the  Rolls.  Dee.  6. 

I  am  of  opinion,  that  this  is  a  good  execution  of  the 
power. 

It  is  admitted  that  it  is  a  good  execution  at  law, 
and  whatever  is  a  good  execution  at  law,  in  respect  of 
matters  of  this  description,  will  be  good  in  equity,  un- 
less there  be  some  corrupt  bargain  or  some  bad  motive, 
which  makes  the  execution  fraudulent  and  void. 

With  respect  to  there  being  any  corrupt  bargain, 
there  is  none.  Was  there  any  bad  motive  ?  the  power 
of  appointment  was  exercised  in  favour  of  a  child,  who, 

the 

(a)  14  Sim.  444.  (c;  Kay  Sf  Jones,  143. 

(6)  1  Bro.  C.  C.  394.  (rf)  2  CoUy.  486. 
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1856.       the  evidence  satisfies  me,  was  then  in  a  very  good  state 
^•^^^^^^      of  health.    She  was  three  and  three-quarters  years  old, 
9,  but  the  evidence  or  all  the  witnesses  establishes  this,  that 

HovrMisTKR.  ghe  was  a  very  healthy  and  robust  child.  She,  how- 
ever, died  in  1845,  within  three  weeks  of  being  six  years 
old,  and  two  years  after  the  appointment  I  have  no 
doubt  that  a  part  of  the  object  with  which  the  ap- 
pointment was  made,  was  to  prevent,  in  any  event 
which  might  happen,  the  persona  in  remainder  from 
taking  the  fund ;  but  the  cases,  the  authorities  and  prin- 
ciples establish  this : — that  provided  the  power  be  well 
executed  in  other  respects,  the  fact  that  it  will  disap- 
point other  persons  does  not  appear  to  be  such  an  ill 
motive  as  to  make  the  appointment  a  fraud  on  the 
power  and  void. 

A  power  of  revocation  was  reserved,  by  which,  if 
other  children  of  the  marriage  had  been  born,  they 
might  have  been  let  in  as  objects.  I  am  satisfied  from 
the  evidence  of  Mr.  Fox,  and  the  other  circumstances, 
that  it  was  believed,  at  that  time,  that  Mrs.  JBeere  could 
not  live,  and  in  that  state  of  circumstances,  I  do  not 
see  anything  in  the  execution  of  the  power  to  make  it 
void. 

It  is  very  different  from  Fearon  v.  Desbrisatf  (a),  and 
though  the  husband  did  benefit  by  this,  it  is  by  no 
means  clear,  that  in  ordinary  events  he  would  not  have 
taken  an  equal  benefit. 

I  am  of  opinion,  that  this  power  must  be  held  to  have 
been  well  executed,  and  that  the  fund  so  appointed  be- 
longs to  and  forms  part  of  the  estate  of  Mr.  Beere. 

There  was  some  evidence  to  show  that  the  father  was 

in 
(a)  14  Beatan,  635. 
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in  distressed  circumstances  at  the  time,  and  if  the 

&ther  could  have  made  the  appointment  available  for 

raising  the  money,  and  had  done  so,  it  would  materially 

have  altered  my  view  of  the  case.    This  was  not  done;   Hoffmistbr. 

on  the  coptrary,  the  raising  of  money  by  him  was  not 

fecilitated  or  assisted  by  the  fact  of  the  appointment. 


Dedare,  that  the  deed-jKilI,  &c»  !■  a  good  and  valid  appointment  of 
the  trust  funds,  and  that  such  trust  fund  forms  (suhject  to  the  life  estate 
of  Mrs.  Beere)  part  of  the  penonal  estate  of  Mr.  6eere. 


Nov.  6,  7,  8. 
LA  MARQUISE  DE  RIBEYRE  v.  BARCLAY.  1857. 

Jan,  18. 

rriHE  (acts  are  more  fully  stated  in  the  judgment  of  A  trustee,  one 

^     the  Court,  but  it  will  be  convenient  to  prefix  the  jfoJ^JJI^k^ 

following  short  outline  of  the  case.  misapplied  the 

trust  securities. 
His  partners 

Previous  to  1839,  and  down  to  the  2l8t  of  March,  ^ere,  under 

the  circum- 
1865,  Edward  EttU,  Ford  Barclay,  Welbare  Ellis  and  sunces,  made 

Richard  Mlis  carried  on  business  together  as  stock-  ''^^^"{llho '^^ 

brokers,  under  the  firm  of  **  Edward  EUu  k  Co."  in  partnership 

with  B.,  C. 
and  D.,  as 
The  senior  partner,  Edward  Ellis,  was  intimately  »tock-brokers, 
,      ,  ,      ,       -^,  .     .-.  ,  ■it      was  one  of  the 

acquainted  with  the  Plamtiti,  and  was  consulted  by  trustees  of  the 

her  as  to  her  money  matters,  and  through  him  she  Pl*i'>.*iff*» 

•'  '  ®  ,  roamage  set- 

employed  the  firm  of  Edward  Ellis  &  Co.  to  invest  her  tlement.  Some 

»oney..  KCg- 

ing  to  her, 

In  1839,  the  Plaintiff  married  the  Marquis  De  Ri'  ^/^  custody, 

beyre,  and  by  a  settlement  made  on  the  8th  of  April,  J^^^^^^ 

1839,  ment.    After 
the  marriage, 
the  firm  bought  some  Brazillian  bonds  on  account  of  the  trust.    The  Court,  from  the 
eouiie  of  deuing)  considered  the  boods  to  be  in  the  custody  of  the  firm,  and  A.,  the 
trustee,  having  applied  them  to  his  own  use,  Held,  tliat  his  co-partners  were  (as  cus- 
todians) liable  to  replace  them. 
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Barclay. 


1 866.  1 839,  between  the  Plaintiff  of  the  first  part,  her  intended 
^'^^^'^^  husband  of  the  second  part,  and  Edward  Ellis  and 
Db  Ribetu  ^'^^  ^^'^  (trustees)  of  the  third  part,  some  Portuguese 
bonds,  then  deposited  with  Edward  EUit^  and  other  pro- 
perty, were  assigned  to  the  trustees,  in  trust  to  pay  the 
income  to  the  Plaintiff  for  her  separate  use,  independent 
of  her  intended  husband,  and  without  power  of  antici- 
pation, and  the  capital  was  to  be  in  trust  for  her  abso- 
lutely, if  she  survived  her  husband,  and  in  case  she  pre- 
deceased him,  then  as  she  should  by  will  appoint 

The  settlement  contained  a  proviso,  that  it  should  be 
lawful  for  the  trustees  "  to  permit  all  or  any  part  of 
the  trust  premises  to  remain  and  continue,  so  long  as 
such  trustees  or  trustee  should  think  fit,  on  the  security 
or  in  the  custody  upon  or  in  which  the  same  were  or 
was  then  invested  or  being,  and  either  with  or  without 
the  same  producing  annual  or  other  income,**  unless 
the  Plaintiff  should  express  and  deliver  to  the  trustees 
a  contrary  desire  and  direction  in  writing;  and  also, 
with  the  consent  of  the  Plaintiff,  to  call  in,  sell,  &c. 
any  part  of  the  securities,  and  to  lay  out  and  invest  the 
produce  in  their  names,  upon  any  securities,  whether 
real  or  personal,  or  of  any  public  body  or  company  or 
state,  foreign  or  domestic. 


The  settlement  also  contained  a  power  to  the  Plain- 
tiff to  appoint  new  trustees,  and  a  covenant  on  her  part 
and  on  that  of  her  husband,  that  all  her  future  property, 
of  the  value  of  602.,  should  be  assigned  to  the  trustees 
upon  the  like  trusts. 

After  the  marriage,  considerable  securities  were  pur- 
chased out  of  the  trust  moneys  through  the  firm  of 
Edward  Ellis  &  Co.,  and  amongst  them  Brazilian  bonds 
of  the  nominal  value  of  400/.,  a  sum  of  37,600  francs 

Belgian 
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Belgian  stock.    Besides  these,  a  sum  of  4,800/.  consols, 

and  2,600/.  alleged  to  have  been  lent  by  the  Plaintiff  to 

.1      #.  •  A-       •     ^i-'  La  Marquise 

the  firm,  were  m  question  in  this  cause.  D^  Ribetkb 


The  securities  were  deposited,  but  whether  with  Ed- 
ward JEllis,  in  his  character  of  trustee,  or  with  the  firm, 
was  a  question  in  the  cause. 

Edward  Ellis  fell  into  pecuniary  difficulties,  he  ap- 
plied the  trust  securities  to  his  own  use,  and  afterwards 
went  abroad  and  was  made  bankrupt 

The  partnership  was  dissolved  on  the  21st  of  March, 
1856,  and  the  Plaintiff's  moneys  and  securities  having 
been  lost,  she  filed  this  bill  against  the  three  solvent 
partners,  to  make  them  responsible  for  the  losses  which 
had  occurred. 

Mr.  M.  Palmer  and  Mr.  Amphleti,  for  the  Plaintiff, 
cited  Blair  v.  Bromley  (a);  Sadler  v.  Lee(b);  Marsh 
▼•  Keating  (c) ;  Taylor  ▼.  Plumer  {d) ;  Bishop  v.  The 
Countess  of  Jersey  (e). 

Mr.  Follett  and  Mr.  Wichensj  for  the  principal  De- 
fendants, cited  Marsh  v.  Keating  {f)\  In  re  Law- 
rence  (g) ;  Coomer  v,  Bromley  (A). 

Mr.  fT.  a.  Young,  for  the  Marquis  De  Ribeyre. 

Mr.  jR.  Palmer,  in  reply,  cited  Pennell  v.  I)effell(i). 

The  Mastbb  of  the  Rolls  reserved  judgment. 


(a)  5Hare,542,md2PhiUipt,  (e)  2  Drewry,  143. 

354.  (/•)  2  CL  J^  Fin.  2BS: 

(6)  6  Beavan,  324.  {g)  2  Smale  If  G.  367. 

(c)  2  CL  if  Fin.  250.  (A)  SDeG.if  S.  532. 

{d)  3  MauU  i  Set.  562.  (i)  4  De  G.,  M.  ^  G.  381. 


Barclat. 


The 
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^iJ^  The  Maotbb  of  the  Rolls. 

DsR»£TM       "^^  ^  ^  ^"^^  institoted  to  compel  the  three  firdi- 
V.  named  DefeDdante  on  the  record  to  pay  to  the  Plaintiff 

Jm  13  ^^  Taloe  of  certain  foreigo  Becurftiee,  or  to  restore  the 
same  at  similar  securities,  and  also  rarious  sums  of 
stock  and  moneys  belonging  to  the  Plaiatiffy  bat  parted 
with  by  Edward  Ellis,  the  late  partner  of  these  De- 
fendants. 

The  Plaintiff,  formerly  Miss  JEtizabetk  L&wria  Ro$g, 
in  the  year  1839,  married  her  present  husband,  the 
Marquis  De  Ribeyre,  Previously  to  that  time,  and 
subsequently  down  to  the  early  part  of  the  year  1855, 
she  was  intimately  acquainted  with  Mr.  Edward 
EUis,  who  was,  during  the  whole  of  that  period,  the 
senior  partner  of  the  house  of  ''  Edward  Eliu  &  Co.,'* 
in  which  the  three  first-named  Defendants  were  also 
partners,  and  who  carried  on  business  as  stock-brokers 
in  the  city  of  London^  under  the  style  of '^  Edward  EtB$ 
&  Co.**  Mr.  Etlis  seems*  lo  have  been  the  friend  of 
the  Plaintiff  from  her  childhood ;  she  appears  to  have 
reposed  unlimited  confidence  in  his  judgment,  truth, 
honour  and  integrity.  She  consulted  hian  and' generally 
followed  his  advice  in  alt  matters  relating  to  her  pecu- 
niary affairs.  Previous  to  her  marriage,  she  Was  p06>- 
sessed  of  considerable  property,  consisting  of  stock  and 
foreign  securities.  These,  and  the  claims  of  the  Plain- 
tiff in  respect  of  them,  form  the  subject  of  the  present 
suit* 

The  claim  made  against  the  firm  by  the  Plaintiff 
relate  to  five  different  and  distinct  species  of  property. 
The  first  is,  as  to  the  Portuguese  bonds,  of  the  nominal 
value  of  6,000/.  sterling ;  the  second  is  as  to  the  Bra- 
zilian bonds,  of  the  nominal  value  of  4,000/. ;  the  third 

relates 
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relates  to  37,600  francs  Belgian  stock;  the  foarth  is  in       1866. 
respect  of  4fiOOL  consols ;  and  the  fifth  relates  to  a  sum      ^-^^v^^ 
of  2,500/^  lent  by  her  to  the  firm.  %«  R«km 


In  respect  of  all  these,  the  Plaintiff  says,  that  the 
dealings  which  took  place  with  respect  to  them  were 
dealings  with  the  firm,  and  that  the  firm  and  every 
member  of  it  are  jointly  and  severally  liable  to  make 
good  to  her  the  loss  sustained  in  respect  thereof. 

The  Defendants,  on  the  other  hand,  contend,  that 
the  dealings  of  the  Plaintiff  were  with  Edward  ElUs 
alone,  not  as  a  member  of  the  firm,  bat  as  a  trnstee  for 
the  Plaintiff,  and  that  he  only  is  accountable  to  her. 

In  considering  this  question,  and  for  the  purpose  of 
doty  appreciating  the  vakie  of  the  facts  proved  or  ad* 
mitted,  it  will  be  convenknt,  in  the  first  place,  to  con- 
sider what  the  business  of  the  firm  was,  and  what  was 
their  usual  course  of  dealing  with  regard  to  their  cus- 
tomers, and  then  to  consider  what  bearing  this  has  on 
the  circumstances  of  the  case.  The  firm  carried  on* 
business  as  stockbrokers,  on  the  Stock  Exchange  in  the 
city  of  Londom.^  and  their  course  of  dealing  is  described 
in  the  2nd  and  3rd  paragraphs  of  their  answer  to  the 
original  bill  in  these  words: — ^  During  the  whole  of 
the  above-mentioned  period  the  said  firm  of  JE7«  EXiu  & 
Co.  carried  on  an  extensive  business,  and  enjoyed,  as  we 
believe,  a  high  repute  on  the  Stock  Exchange,  and  they 
were  in  the  habit  of  receiving,  and  did,  on  a  great  variety 
of  occasions,  receive,  large  sums  of  money  from  the 
fiiends  and  connection  of  the  said  firm  and  of  the  indi- 
vidual partners  thereof,  for  -the  purposes  of  investment, 
though  how  often  in  particular,  or  what  sums  in  parti- 
cular they  so  received,  we  are  respectively  unable  to* 
state,  and  could  not  ascertain  without  a'  laborious  and 

protracted 


V. 
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1 856.  protracted  search.  The  said  firm  of  Edward  Ellis  k  Co. 
^"^^^^^  sometimes  retained  the  moneys  so  received  by  them  in 
De  Ribbtrb  ^^c^i*  ^^^  hands,  under  arrangements  to  that  effect, 
with  the  persons  advancing  the  same,  and  at  the  current 
or  some  agreed  rate  of  interest.  But  we  respectively 
deny  that  they  ever  employed  the  moneys  so  received, 
or  any  part  thereof,  in  speculation,  or  purchases,  or  in- 
vestments, on  their  own  account,  or  otherwise  for  the 
purposes  of  their  said  business,  save  that  they  some- 
times, out  of  the  moneys  so  received,  purchased  foreign 
or  other  securities  on  account  of  clients  of  the  said  firm, 
which  clients  were  charged  by  the  said  firm  with  in- 
terest on  the  sums  advanced  for  the  purpose  of  making 
such  purchases,  and  also  advanced  portions  of  the 
moneys  so  received  to  parties  at  interest,  taking  security 
for  the  same;  and  also,  occasionally,  purchased  ex- 
chequer bills  and  other  securities  with  portions  of  such 
moneys,  in  order  to  obtain  a  better  rate  of  interest  for 
the  same." 

This,  if  it  required  confirmation,  receives  it  from  the 
course  of  dealing,  which,  it  appears,  the  firm  adopted 
with  respect  to  other  customers,  as  appears  from  some 
subsequent  passages  in  their  answer,  to  which  I  shall 
have  occasion  hereafter  to  refer.  These  are  stated  in 
the  50th  paragraph  of  the  answer  to  the  original  bill, 
and  the  33rd  and  34th  paragraphs  of  the  answer  to  the 
amended  bill,  in  which  a  transaction  with  respect  to 
another  customer  of  the  firm  is  mentioned,  which  illus- 
trates and  confirms  this  course  of  dealing  by  the  firm. 

In  considering  this  case,  it  will  be  convenient  to  treat 
the  claims  of  the  Plaintiff  separately,  both  because  the 
facts  vary  with  respect  to  each  of  them,  and  because,  in 
consequence  thereof,  the  principles  applicable  to  them 
are  not  identical.    In  adopting  this  course,  I  also  follow 

that 
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tiriti  purftQed  by  the  Counsel  who  have  argued  the  case       1856, 

on  both  sides.  ^^\^^ 

La  Marquiss 

De  RlBHYRS 

The  Portuguese  bonds  stand  thus  ^-^Previously  to 
the  marriage  of  the  Plaintiff,  Mr.  Edward  Ellis  held 
iflOOL  Portuguese  bonds  belonging  to  her,  as  he  ac- 
knowledged by  a  letter  bearing  date  the  23rd  of  April, 
1838.  On  this  lady's  marriage^  a  settlementi  bearing 
date  the  8th  of  April,  1839,  was  execoted,  which  recited, 
amongst  other  things,  that  **  the  principal  sum  of  4,000/. 
sterling  was  invested  on  Portuguese  securities,  the  par- 
ticulars of  which  securities,  or  of  certain  like  secu- 
rities in  lieu  of  which  the  same  had  been  then  lately 
substituted,  were  set  forth  in  the  schedule  to  the  settle-* 
ment,  and  the  certificates  and  other  documents  relating 
to  which  securities  had  been  and  were  then  deposited 
with  Edu>ard  Ellis,  as  he  did  thereby  acknowledge," 
The  settlement  then  proceeded  to  settle  the  several  pro-* 
parties  therein  mentioned,  and  all  the  property  present 
or  future  of  the  Plaintiff,  except  cash  at  her  bankers,  on 
trust  that  the  income  should  be  paid  to  her  for  her  sole 
and  separate  use,  without  power  of  anticipation,  and  if 
she  survived  her  husband,  to  her  absolutely;  and  if  she 
predeceased  her  husband,  then  as  she  should  by  will 
appoint.  Mr.  EUis  and  Anna  Maria  Ross  (the  sister 
of  the  Plaintiff,  and  now  Mrs.  Oalway)  were  appointed 
trustees  of  the  settlement,  and  the  property  therein  de- 
scribed was  assigned  to  them  on  the  trusts  thereof,  and 
the  settlement  contained  a  proviso  in  these  words — [See 
ante,  p^  108.} 

It  is  to  be  observed,  therefore,  that  4,000/.  of  the 
Portuguese  bonds  were  held  by  Edward  Ellis,  before 
the  marriage  and  before  the  execution  of  the  settlement 
Up  to  that  time,  therefore,  he  did  not  bold  them  as  a 
trustee,  in  any  proper  sense  of  that  term,  but  he  held 

▼oi-  XXIII.  I  them 
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them  as  a  member  of  the  firm  of  Edward  Ellis  In  Co.^ 
for  the  Plaintiff,  in  like  manner  as  other  securities  were 
Db  Ribbyre    '^^'^  ^^^  other  customers  of  the  firm,  as  stated  in  the 
paragraph  of  the  answer  which  I  have  already  read. 

Before  pursuing  the  course  of  dealing  with  these 
securitieSi  I  pause  here  to  consider,  what  would  have 
been  the  rights  of  the  Plaintiff  and  the  liabilities  of  the 
Defendants,  if,  in  this  state  of  circumstances  and  before 
the  marriage,  Edward  Ellis  had  disposed  of  these  secu- 
rities for  his  own  personal  benefit.  So  considering  it,  I 
entertain  no  doubt,  that  these  bonds  were  held  by  him 
as  a  member  of  the  firm,  in  his  character  of  stock 
broker,  and  according  to  the  course  of  dealing  pursued 
by  the  firm,  and  specified  in  the  passages  of  the  answer  I 
have  referred  to,  and  that  the  consequence  of  this  would 
have  been,  that  each  member  of  the  firm  would  have  been 
liable  to  make  good  the  amount  of  the  loss  to  the  Plain- 
tiff. In  my  opinion,  therefore,  up  to  and  at  the  time  of 
the  marriage  of  this  lady,  the  firm  generally,  and  all  the 
partners  of  it,  were  liable  to  the  Plaintiff,  in  respect  of 
these  4,000/.  Portuguese  bonds,  and  would  have  had  to 
make  good  to  her  any  loss  in  respect  thereof,  that  might 
have  arisen  from  the  unauthorized  dealing  therewith  by 
any  partner  of  the  firm. 

The  next  question  is,  did  the  marriage  and  the  settle- 
ment then  executed,  whereby  these  securities  were 
assigned  to  Edward  Ellis  and  Miss  Ross^  as  the  trus- 
tees thereof,  produce  any  change  in  this  respect?  I  am 
of  opinion  that  it  did  not.  The  custody  is  recited  in  the 
deed,  that  custody  being,  if  I  am  right  in  my  previous 
conclusion,  the  custody  of  the  firm,  that  is,  they  were  in 
his  custody  as  one  of  the  partners  of  the  firm,  on  behalf 
of  the  firm.  By  the  proviso  which  I  have  read,  that  cus- 
tody was  to  remain  the  same,  unless  the  Plaintiff  should 

express 
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express  and  deliver  to  the  trustees  a  contrary  desire  and        1856. 
direction  in  writing.     No  such  direction  was  ever  ex-      "^-^n^^^^ 
pressed  or  delivered,  and  the  custody,  therefore,  remained    q^^  Ribeyrb 
the  custody  of  the  firm,  as  much  as  if  a  second  person,  «• 

wholly  unconnected  with  the  firm,  had  been  appointed 
a  trustee  of  the  settlement,  and  Edward  Ellis  bad 
taken  on  himself  no  duties  as  trustee  in  respect  thereof. 
In  order  to  constitute  a  change  in  the  custody,  some  act 
ought  to  have  been  done,  some  desire  expressed,  some 
notice  given.  Nothing  of  the  sort  occurred,  and  the 
custody  remaining  the  same,  the  liability  of  the  custo- 
dians remained  unchanged. 

The  course  of  dealing  with  the  bonds,  after  the  exe- 
cution of  the  settlement,  confirms  the  view  which  I  have 
already  expressed.  The  bonds  were  kept  in  a  parcel 
called  "  Miss  Ros$*$  parcel."  They  remained  in  the 
same  situation,  and  were  deposited  with  the  bankers  of 
the  firm  (Messrs.  Barclay^  Bevan,  Tritton  k  Co.),  with 
the  securities  of  the  firm,  and  apparently,  as  far  as  can 
be  inferred  from  the  evidence,  which  is  imperfect  on 
this  point,  with  parcels  containing  the  securities  of  other 
customers,  such  as  that  of  the  customer  mentioned  in 
the  subsequent  paragraph  of  the  answer,  to  which  I  have 
already  referred.  It  is  true  that  the  Defendants  deny 
the  possession  of  Miss  Ross's  parcel,  and  they  also 
deny  that  they  knew  that  Miss  Ross  and  the  Plaintifi* 
were  one  and  the  same  person.  But  they  also  say.  they 
knew  nothing  of  the  dealings  between  the  Plaintiff  and 
Edward  Ellis;  they  do  not  attempt  to  shew  where 
Miss  Rosis  parcel  was  or  could  have  been  deposited, 
unless  with  other  parcels  of  customers  of  which  the 
firm  had  the  custody,  and  together  with  securities  of 
the  firm. 

In  addition  to  this,  the  letters  of  Edward  Ellis  are 
I  2  distinct 
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1866.       distinct  and  precise  on  this  point    He  states  that  they 
*"-*^-'*-^      were  kept  with  the  documents  which  were  deposited 
De  RfBBTEB   ''y  ^he  firm  at  their  bankers,  and  were  secured  in  the 
*•  fire-proof  safe  of  Messrs.  Barclay,  Triiton  &  Co.    The 

denial  of  the  Defendants,  therefore,  does  not  appear  to 
me  to  carry  much  weight.  It  is  rather  a  denial  of  the 
legal  inference,  than  a  denial  of  the  fact,  that  the  parcel 
was  so  deposited,  inasmuch  as  they  do  not  suggest  or 
state  in  what  other  place  it  was  or  could  have  been  de- 
posited, nor  do  they  shew  any  reason  for  doubting  the 
accuracy  of  the  statements  made  by  Edward  Ellis.  In 
the  latter  end  of  1842,  these  bonds  were  sent  in  to  be 
converted,  and  in  December^  1842,  they,  together  with 
some  unpaid  dividends,  were  converted  into  bonds  of 
the  nominal  value  of  4,666/.  16^.  4</.,  being  nine  bonds 
of  600/.  each,  a  bond  fof  100/.,  another  for  60/.,  and  a 
certificate,  not  bearing  interest,  for  16/.  16f.  4«/.  From 
time  to  time,  the  Marchioness  desired  additional  por^ 
chases  to  be  made  of  Portuguese  bonds.  In  1844^  the 
account  was  made  up  to  6,000/.  nominal  value.  In 
February,  1846,  an  additional  bond  for  600/.  was 
bought  by  Edward  Ellis,  making  up  the  amount  to 
6,600/.  The  bought  note  is  made  out  in  the  name  of 
Edward  Ellis  alone,  but  commission  is  charged  on  that 
transaction,  which,  it  is  not  disputed,  went  to  the  credit 
of  the  firm  generally,  and  the  new  bond  was  deposited 
with  the  others.  The  account  of  this  is  given  by  Ed^ 
ward  Ellis  to  the  Plaintiff,  in  a  letter  of  the  3rd  of 
February t  1846,  in  which  he  states: — ^'^  The  above  is 
placed  with  your  other  bonds,  making  altogether  6,600/., 
in  my  strong  box  at  Messrs.  Barclay  ic  Co/s,  in  their 
fire-proof  safe."  In  October,  1846,  the  Plaintiff  desired 
another  600/.  bond  to  be  bought,  making  up  the  total 
of  6,000/.  bonds.  The  account  of  this  is  given  by 
Edward  Ellis  in  a  letter  to  the  Plaintiff,  in  which  he 

speaks 


CASES  IN  CHANCERY. 


speaks  of  the  transaction  as  one  on  behalf  of  the  firm. 
The  bought  note  was  in  these  words : — 


La  Marquisb 
Db  Rxbetrs 

V. 


**  London,  17th  October,  1845.     Bought  per  order  of 
Edward  Ellis,  Esq.,  for  the  Marchioness  De  Ribeyr'e,       Barclat, 
"  500/.  Portuguese  4  per  Cent.  60  at .  £300    0    0 
"Commission 0126 


£300  12    6 
(Signed)    '' Edward  Ellis  Ik,  Cor 

In  the  letter  containing  this  account,  Edward  Ellis 
states  thus : — '^  We  have  locked  up  the  bonds  in  safe 
custody  on  your  account "  So  that  the  purchase  was 
made  on  behalf  of  the  Plaintiff  by  the  firm,  and  the 
senior  partner  of  the  firm  writes  to  say,  "  We,"  that  is 
the  firm,  "  have  locked  up  the  bonds  in  safe  custody 
on  your  account/* 

It  appears  to  me  to  be  the  inevitable  conclusion  from 
these  facts,  that  the  firm,  having  bought  the  bonds  for 
the  Plaintiff,  constituted  themselves  custodians  of  them 
on  her  behalf,  and  that  they  were  liable  to  make  them 
good  to  her,  if  lost  while  in  their  custody,  by  the  de- 
fault or  misconduct  of  any  one  of  the  partners  of  the 
firm.  In  my  opinion  it  is  impossible^  consistently  with 
the  security  which  is  essential  for  the  transaction  of  the 
business  of  mankind,  to  hold  otherwise,  where  one  part- 
ner, in  the  ordinary  course  of  business,  acts  on  behalf  of 
the  firm,  and  so  expresses  himself  to  the  customers.  To 
allow  the  other  partners  afterwards  to  repudiate  the  whole 
q(  the  transaction,  to  avoid  all  liability  in  respect  thereof, 
because  it  was  not  personally  communicated  to  each  of 
theuEi,  Wiould  be  to  make  it  difficult  for  customers  to 
deal  with  a  mercantile  establishment,  consisting  of  more 
than  one  partner,  without  a  degree  of  trouble  and  pre- 
cision 
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1856.        cision  oF  notice,  which  practically  would  render  such 

^'^^y^^       dealings  impossible.     Whether  the  transaction  was  or 

De  Ribeyr"  ^^®  ^^^  entered  in  the  books  of  the  firm,  I  consider  of 

V-  no  moment ;  the  customer  had  no  access  to  or  control 

over  these  books.     The  transaction  itself  was  in  the 

regular  course  of  business,  and  was  so  treated  by  the 

partner  who  conducted  it     As  a  trustee,  Edward  Ellis 

could   not  have  bought  or  deposited  bonds;  his  acts 

were  those  of  a  stockbroker,  he  was  instructed  in  that 

character,  and  in  that  character  he  acted. 

In  1846,  Edward  Ellis  deposited  these  Portuguese 
bonds  with  the  London  and  Westminster  Bank,  as  a 
security  for  money  advanced  to  him,  but  the  interest 
on  the  bonds  was  still  duly  credited  and  paid  to  the 
Plaintiff  by  Mr.  Ellis,  Afterwards,  these  bonds  were 
redeemed  from  the  London  and  Westminster  Bank,  and 
were  sold  and  others  purchased,  and  it  is  shewn  to 
my  satisfaction,  by  a  careful  examination  of  the  sales 
and  purchases,  which  were  very  clearly  pointed  out  to 
me  by  Mr.  Ampklett,  and  which  a  subsequent  examina- 
tion of  the  evidence  confirms,  that  the  sales  and  pur- 
chases correspond  in  time  and  amount.  It  may,  there- 
fore, be  fairly  inferred,  that  the  transaction  was  little 
more  than  an  exchange,  and  that  the  new  Portuguese 
bonds  stood  in  the  place  of  the  old,  and  were  specifi- 
cally liable  to  the  same  rights,  on  the  part  of  the  Plain- 
tiff, and  to  the  same  obligations  on  the  part  of  the  De- 
fendants. These  new  bonds  were  deposited  by  Edward 
Ellis  to  secure  the  debt  of  the  customer  mentioned  in 
the  paragraph  of  the  answer  which  I  have  read.  This 
debt  arose  from  money  entrusted  by  him  to  the  firm,  and 
which  had  been  applied  by  Edward  Ellis  for  the  pur- 
pose of  making  good  his  personal  obligations  to  the 
firm  itself,  but  to  no  part  of  which  transaction  was  the 
customer  a  party  or  cognizant  of  it.  Subsequently  to  this 

transaction. 
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transaction,  when  he  had  no  other  bonds  which  would 
satisfy  this  statement,  Edward  Ellis  wrote  to  the  Plain- 
tiff and  credited  and  paid  her  interest  on  the  Portuguese   jj^  RMByi" 

bonds.  ^    *• 

Bakclat. 

The  partnership  of  Edward  Ellis  and  the  three  De- 
fendants was  dissolved  on  the  21st  o(  Marckj  1855,  by 
an  agreement  in  writing  of  that  date,  in  which  a  recital 
is  introduced,  ^*  that  Edward  Ellis  had  become  indebted 
to  various  persons,  in  very  considerable  sums  of  money, 
which  he  was  unable  to  pay,  and  that  it  was  appre- 
hended, that  the  three  Defendants  were  liable,  as  such 
partners,  to  make  good  some  portion  of  the  moneys  so 
due  from  Edward  Ellis ,"  and  that  it  had  been  agreed, 
that  Edward  Ellis  should  assign  to  the  three  Defendants 
all  the  property  of  Edward  Ellis  mentioned  in  the  first 
schedule  thereto  for  that  purpose,  and  that  the  three 
Defendants  should  have  full  power  to  sell  and  dispose 
of  the  same,  for  the  purpose  of  enabling  them  to  pay, 
as  far  as  the  same  would  extend,  the  several  debts  men- 
tioned in  the  second  schedule  thereto;  and  the  agree- 
ment then  contained  operative  words  to  carry  these 
recitals  into  effect.  In  the  first  schedule,  6,350/.  Por- 
tuguese stock  is  stated  as  deposited  to  secure  the  debt 
of  10,000/.  due  from  Edward  Ellis  to  Sir  R.  J3.,  the 
customer  I  have  already  mentioned,  but  no  question 
arises  as  between  that  Baronet  and  the  Plaintiff.  As  I 
have  already  stated,  he  was  a  stranger  to  the  whole 
matter.  The  firm  owed  him  a  sum  of  money,  which 
they  have  since,  I  presume,  paid  or  secured.  This 
agreement  and  the  recitals  and  schedules  therein  con- 
tained do  not,  in  my  opinion,  affect  the  right  of  the 
Plaintiff  to  the  bunds. 

In  my  opinion,  therefore,  in  the  end  6f  1845,  the  firm 
had  the  custody  of  these  Portuguese  bonds  on  behalf 

of 
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1866.  of  the  Plaintiff^  and  they  were  then  liable  to  make  them 
^^^^"^^^  good  to  the  Plaintiff,  if  they  were  lost.  How  have  they 
Db  Ribbtrb  discharged  themselves  of  that  liability  ?  Oo  bebalf  of 
the  Defendants,  it  is  contended,  that  at  least  in  the 
month  of  May^  1848,  they  were  in  the  custody  of  Ed" 
ward  JEUis,  as  a  trustee  under  the  marriage  settlement, 
and  not  as  a  member  of  the  firm,  and  his  leUer  of  the 
17th  May,  1848,  is  referred  to  for  that  purpose,  which 
is  in  these  words  :«-<• 

"  My  dear  Friend, 

"Your  favour,  with  the  enclosed  cheques,  came 
duly  to  hand.  I  send  you  herewith  a  statement  of  the 
stock  and  different  bonds  I  hold,  in  trust  for  you,  jointly 
with  your  sister,  and  with  kind  regards  to  the  Marquis, 
I  am  yours  always  sincerely.'*  Then  it  mentions  the 
Three-and-a-quarter  per  Cents.,  the  2,000/.  Brazilian 
bonds,  6,000/.  Portuguese  bonds,  and  5,000  francs  four- 
and-a-half  per  cent.  Belgian  bonds. 

The  answer  to  this  appears  to  me  to  be  two-fold.  In 
the  first  place,  as  I  have  stated,  the  firm  was  not  jus- 
tified in  parting  with  these  securities,  unless  under  the 
direction  of  the  Plaintiff;  and  without  such  direction  of 
the  Plaintiff,  which  was  not  given,  they  cannot  dis- 
charge themselves  of  this  liability.  In  the  next  place, 
if  they  parted  with  them  to  Edward  Ellis  and  delivered 
them  to  him,  it  could  only  be  in  his  character  of  one  of 
the  trustees  uoder  the  marriage  settlement*  In  doing 
so,  in  order  to  justify  the  delivery,  they  must  have  had 
notice  of  the  trusts  of  the  settlement  on  which  those 
bonds  were  held.  If  they  had  such  notice,  they  were 
bound  not  to  allow  such  bonds,  which  stood  in  the 
place  of  those  which  were  delivered  to  the  trustee, 
(evidence  of  which  was  in  their  books,)  to  be  taken  to 
secure  or  discharge  a  debt  due  from  the  firm  to  a  cus- 
tomer 
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tomer  of  the  finn,  as  was  proposed  to  be  done  by  the 

terms  of  the  agreeneot  of  the  21  at  March,  1855|  and  as 

if  these  bonds  had  been  the  private  property  of  jEtfuNird  i^^  iumtks 

JESlis  himself.     So  far,  therefore,  as  the  Portuguese 

bonds  are  concerned,  the  Plaintiff  is,  in  my  opinion, 

entitled  to  the  decree  she  asks. 

The  next  claim  of  the  Plaintiff,  with  respect  to  the 
49OOO/.  Brazilian  bonds,  is,  in  my  opinion,  very  clear. 
On  the  7th  July,  IMS^  5,000/.  Brazilian  bonds  were  pur- 
chased for  the  Plaintiff.  The  money  she  paid  for  them 
passed  to  the  credit  of  the  firm  of  Edward  Elli$  k  Co. 
at  their  bankers,  and  a  bought  note,  in  the  name  of  the 
firm,  was  sent  to  her,  advising  her  of  such  purchase 
having  been  made.  On  the  26th  July^  1845,  the  firm 
bought  1,2002.  more  of  Brazilian  bonds  for  the  Plaintiff, 
1,0002.  of  the  price  was  paid  to  the  firm  by  Mr.  Jackson^ 
the  solicitor  of  the  Plaintiff,  and  the  balance,  a  small  sum 
of  69/.,  wa9  paid  by  the  Plaintiff  herself  to  Mr.  JEUi$.  On 
the  26th  Juty^  1845,  a  bought  note  was  sent  to  the  Plain- 
tiff, in  the  name  of  the  firm,  stating  the  purchase,  and 
adding  a  postscript  in  these  words : — ''  The  above  bond 
we  shall  lock  up  with  her  other  securities.  E.  E,  4c  Co." 
In  May,  1847,  300Z.  more  of  the  Brazilian  bonds  were 
bought  for  the  Plaintiff,  and  the  money  paid  for  them 
appears,  in  the  clearing  book  of  the  firm,  paid  by  the 
Plaintiff,  making  up  the  amount  of  2,0002.  bonds.  In 
May,  1850,  another  bond  for  200/.,  and  in  September, 
1850,  ano^er  for  3002.,  were  bought  by  the  firm  on 
behalf  of  the  Plaintiff.  The  money  paid  by  the  Plain- 
tiff for  these  bonds  passed  r^nlarly  through  the  books 
of  the  firm  and  their  account  at  the  hankers.  In  No- 
vember, 1850,  6002.  additional  Brazilian  bonds  were 
bought  on  behalf  of  the  Plaintiff,  of  which  she  was  in- 
formed by  a  broker's  note  in  the  name  of  the  firm, 
signed  Edward  EUie  &  Co.    In  Augwi,  1852,  1,0002. 

more 
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1856.        more  Brazilian  bondsy  making  up  the  total  of  4,000/., 

,   'rr^'*^       ^^^^  bought  for  the  Plaintiff:  the  price  of  them  was 
La  Mabquub       .j  i       7    t^i   •     •/»»        i     i  \.    i  i.  . 

Db  Ribbybb    paid  by  the  Plamtiffy  and  the  entry  of  the  receipt  of  it 

B  BCLA  appears  in  the  clearing  book  of  the  firm,  shewing  that, 
in  this  instance,  as  we  always  find  in  case  of  the  other 
sums  paid  for  the  purchase  of  the  Brazilian  bonds,  that 
the  firm  received  the  money  for  the  purchase  of  these 
securilies.  Besides  this,  a  note,  written  and  signed  by  a 
clerk  of  the  firm  and  expressed  to  be  on  behalf  of  the 
firm,  is  sent  to  the  Plaintiffy  to  inform  her  of  the  fact. 
Commission  on  all  these  purchases  was  duly  charged 
by  and  received  by  the  firm.  Subsequently  to  this 
period,  Mr.  JSUis  accounts  to  the  Plaintiff  for  the  divi- 
dends due  on  the  Brazilian  bonds,  up  to  the  time  of  his 
embarrassments  becoming  public.  In  February,  1849, 
and  September,  1853,  Edward  Ellis  borrowed  money 
from  the  London  and  Westminster  Bank,  on  the  security 
of  the  deposit  of  the  Portuguese  bonds  and  of  certain 
Brazilian  bonds.  Of  those  Brazilian  bonds,  the  num- 
bers of  three  are  traced,  as  having  been  bought  with 
the  money  of  the  Plaintiff;  namely,  Nos.  17,  112  and 
755,  the  first  two  of  which  were  Brazilian  bonds  for 
500/. ;  these  were  bought  for  the  Plaintiff  in  July,  1845; 
and  the  last  was  a  Brazilian  bond  for  500/.,  which  was 
bought  for  her  in  August,  1852,  and  these  three  were 
part  of  those  deposited  with  the  London  and  West- 
minster  Bank.  The  remainder  of  the  Brazilian  bonds 
were  redeemed  by  the  three  first-named  Defendants, 
from  the  London  and  Westminster  Bank,  after  the 
known  insolvency  of  Edward  Ellis  in  March,  1855,  at 
the  time  of  or  immediately  before  the  dissolution  of  the 
partnership,  and  these  three  bonds  were  amongst  and 
formed  a  part  of  the  bonds  so  redeemed.  Two  of  these 
identical  bonds  the  Defendants  appear  to  have  delivered 
to  a  customer  of  the  name  of  Robertson,  and  the  third 
and  last  they  retained.     I  mention  this  to  shew,  how 

circumstantiallyi 


Babclat. 
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circumstantially^  in  the  case  of  1,600/.,  part  of  the  Bra-  1866. 
zilian  bonds  bought  by  the  firm  for  the  Plaintiff  with  ^— ^^-^ 
her  money,  the  identical  bonds  appearing  in  the  books  db  Ribeykb 
of  the  Defendants  have  been  traced  into  the  very  hands 
of  the  Defendants,  who  have  received  the  benefit  of  the 
value  thereof,  in  defraying  liabilities  of  the  firm.  But, 
in  my  opinion,  this  tracing  of  the  securities  is  a  work  of 
supererogation.  The  facts  I  have  previously  stated  are 
abundantly  suflBcient  to  shew,  that  these  bonds  were 
bought  by  the  firm,  in  the  ordinary  course  of  their  busi- 
ness, with  the  money  of  the  Plaintiff,  paid  to  them  for 
that  purpose,  and  that  afterwards  these  bonds  were 
retained  by  them,  according  to  the  course  adopted  by 
them,  in  the  case  of  other  customers  as  well  as  in  that 
of  the  PlaintifT;  and  I  am  of  opinion,  that  all  the  mem- 
bers of  the  firm  are  jointly  and  severally  liable  to  make 
good  these  bonds  to  the  Plaintiff. 

The  fact,  that  the  PlaintifT  corresponded  with  only 
one  member  of  the  firm  is,  in  my  opinion,  a  matter  not 
of  the  slightest  moment.  The  business  transacted  was 
the  ordinary  and  regular  business  of  the  partnership, 
entered  in  their  books,  and  defrayed  by  money  paid  by 
the  PlaintiflT  to  the  firm,  and  passing  through  their 
bankers*  account,  and  for  which,  the  ordinary  profits, 
in  the  way  of  commission,  was  paid,  received  and 
divided  amongst  the  partners  of  the  concern. 

The  third  case  is  that  of  the  Belgian  bonds  for 
37,600  francs.  The  first  purchase  of  these  was  for 
6,000  francs,  on  the  4th  of  Aprils  1846.  It  appears 
by  the  clearing  book  of  the  firm,  that  the  money  for  the 
purchase  of  these  bonds  was  paid  by  the  Plaintiff, 
passed  through  the  accounts  of  the  firm  at  their 
bankers,  in  the  ordinary  way,  and  on  the  1 2th  of  ./u/y, 
1846,  Mr.  Edward  Ellis  forwarded  to  the  Plaintiff  a 

paper. 


Barclay. 
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paper,  whichi  as  for  as  it  is  material,  is  in  these  words : 
— **  We  hold,  on  account  of  the  Marchioness  De  /2i- 
D*B  R«BTM  ^^f  200  Belgian  bonds  in  6,000  fmncs.  They  are 
deposited  with  your  other  securities,  at  our  bankers, 
Messrs.  Barclay  &  Co.,  in  their  fire-proof  celUr  in  our 
strong  box. — Edward  JSUis  k  Co." 

After  this,  it  is,  in  my  opinion,  impossible  for  the 
other  partners  to  say,  that  they  are  not  bound.  They 
have  not  attempted  to  shew,  nor  would  it  be  possible  to 
shew,  that,  in  so  stating  and  so  acting,  Edward  EUi$ 
was  going  beyond  his  authority  as  a  partner,  aad  out* 
stepping  the  scope  of  their  partnership  contract. 

With  respect  to  the  remainder  of  the  Belgian  bonds, 
the  case  is  this :— 10,000  francs  of  them  were  bought  in 
February,  1851,  16,000  francs  in  October,  1851,  and 
7,600  francs  in  August,  1863,  making  together  Belgian 
bonds  to  the  value  of  32^00  francs.  The  nu^ibers  of 
ail,  or  at  least  of  30,000  of  them,  are  identified  m  ^m* 
ing  part  of  the  deposit  made  to  the  London  and  West- 
minster Bank,  on  the  strength  of  which  they  advanced 
money  to  Edfoard  ElUs,  and  which  were  afterwards 
redeemed  by  the  three  first-named  Defendants,  and 
wene  dealt  with  by  them  as  forming  part  of  the  pri^te 
property  of  Edward  Ellis  himself.  In  fact,  it  is  the 
case  of  the  Defendants,  that  the  purchases  were  made 
by  the  firm  on  behalf  of  Edward  Ellis,  either  on  his 
own  account,  or  as  a  trustee  of  the  settlement  for  the 
Plaintiff;  but  the  evidence  of  their  own  books  contra- 
dicts theod^  aod  renders  3uoh  a  defence  uotenable*  As 
I  have  already  stated,  the  money  having  been  shewn  to 
have  been  the  money  of  the  Plaintifi*,  the  purchase  was 
either  for  her,  on  her  separate  account,  or  on  the  aiccouat 
of  Edward  Ellis,  as  a  trustee  of  her  settlement.  If  the 
former,  they  were  bound  to  keep  them  for  her ;  if  the 

latter. 
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latter,  they  had  notice  of  the  trast,  and  could  not  allow        1866. 
the  trustee  to  deal  with  them  as  his  own  private  and      "^^^/^^^ 
personal  property.    As  to  all  these  securities,  I  am  of  ^^  r^betbb^ 
opinion,  that  the  Defendants  are  jointly  and  severally  v. 

liable  to  replace  them,  and  to  account  to  the  Plaintiff 
for  the  dividends  that  have  accrued  due  since  the  last 
payment  thereof  to  her. 

The  transaction  relative  to  the  transfer  of  the  stock 
is  very  peculiar,  and,  I  r^ret  to  say,  it  adds  an  addi- 
tional stain  on  the  character  o( Edward  Ellis,^%  displayed 
in  the  transactions  between  himself  and  the  Plaintiff, 
which  I  have  already  noticed.  In  October,  1844,  Mr. 
Ellis  sent  to  the  Plaintiff  an  acknowledgment  in  these 
words : — **  In  case  of  death,  I  beg  to  acknowledge,  that 
I  have  in  my  hands  the  sum  of  3,000/.  belonging  to  the 
Marchioness  De  Ribeyre,  for  which  she  holds  a  security 
cheque  on  our  firm.-^£iiio.  EllisJ' 

The  Plaintiff  swears  that  this  money  was  advanced 
to  the  firm  at  fimr-and-a-^half  per  cent.,  at  the  request 
and  throQgh  the  instrumentality  of  Edward  Ellis,  and 
that  the  so  called  '^security  cheque"  was  a  eheque 
drawn  by  Mr.  Edward  Ellis,  either  in  his  own  name 
upon  the  firm,  or  in  the  name  of  the  firm  on  the  bankers 
of  the  firm.  By  the  letter  of  the  19th  of  October,  1844, 
which  accompanied  this  acknowledgment,  he  proposed 
to  keep  the  money  for  two  years  more  at  four  per  cent. 
In  Janwxry,  1846,  he  writes  to  the  Plaintiff  a  letter, 
which,  as  far  as  it  is  material,  is  in  these  words : — 
'*  Tell  me,  as  soon  as  you  can,  what  your  wishes  are 
respecting  your  3,000/.  which  stands  for  repayment 
next  April;  if  you  will  have  it  paid  into  your  bankers, 
or  wish  us  to  keep  it  out  at  interest  for  two  years  more. 
We  can  offer  yo«  four  per  cent.,  clear  of  income  tax, 
whidi  is  as  good  as  any  thing  you  can  employ  it  in. 

Let 
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Let  me  have  your  answer,  as  we  always  make  all  our 

money  arrangements  early  in  the  year;  and  I  would 

Db  Ribcyre    oblige  you  and  return  the  money  of  other  parties  1  care 

„    *•  not  so  much  for." 

Barclay. 

It  is  to  be  observed  here,  that  he  confirms  the  state^ 
ment  made  by  the  Marchioness,  that  the  loan  is  to  the 
firm  tind  not  to  himself  individually.  Throughout  he 
speaks  of  "us/*  "our"  and  "we;"  and  it  is  not  alleged, 
that  it  was  not  within  the  scope  of  the  partnership,  that 
one  partner  should  accept  moneys  from  customers  on 
behalf  of  the  firm,  and  pay  interest  on  account  thereof. 
Subsequently  to  this,  and  before  October,  1847,  two 
additional  sums  of  500/.  each  were  lent  in  the  same 
manner.  In  October,  1847,  the  Plaintiif  desired  that 
this  loan  should  be  paid  off  and  invested  in  stock,  in 
the  names  of  the  trustees.  Accordingly,  she  instructs 
Mr.  Edward  Ellis  to  do  so.  After  some  demur  on  his 
part,  he  writes,  on  the  26th  October,  1847,  to  say  that 
he  had  complied  with  her  wishes,  and  he  sends  a  note, 
stating  that  tlie  stock  had  been  purchased  for  the  l4th 
January  next  The  bought  note  was  enclosed  and  ran 
thus : — 
"  Bought  for  the  Marchioness  De  Ri- 

beyre  .£4,800,  34  per  Cent,  at  83  J 

per  Cent £4,008    0    0 

"Commission 6    0    0 


£4,014    0    0 


"Of-B.  Hopkins,  for  14th  January,  1848. 

"  For  E.  Ellis  k  Co. 
"  Geo.  Hewlett." 

This  is  signed  "£.  EUis  Sc  Co."  .  Edward  EUis 
therefore  is  here  accepting  the  Plaintiff's  instructions  to 
the  firm,  to  lay  out  this  sum  retained  by  them,  in  the 

purchase 
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Bakclat. 


purchase  of  stock,  and,  accordingly^  on  the  I4tb  Jar  1856. 
nuary^  1848,  he  writes  again,  and  sends  the  stock  re-  ^^"v-^^ 
ceipt ;  but  this  receipt  shews,  what  was  unknown  be-  ^^  r^bym' 
fore  to  the  Plaintiff,  that  the  purchase  of  stock  had  been 
made  in  the  name  oi  Edward  Ellis  alone.  The  reasons 
which  he  alleges  for  so  acting  it  is  unnecessary  to  con- 
sider; they  are  difficult  to  understand,  and  are  very  far 
from  satisfactory.  No  doubt  it  proceeded  from  the  dis- 
inclination which  he  felt  to  part  with  the  control  over 
so  considerable  a  sam  of  money,  which  would  probably 
have  accelerated  the  disclosure  of  his  conduct  and  insol- 
vency. The  oath  of  the  Plaintiff,  as  to  her  intentions  in 
lending  the  money  to  the  firm  and  not  to  Edward  El/is 
alone,  receives  confirmation  from  her  conduct  on  this 
occasion.  She  appears  to  have  been  surprized  and  dis- 
satisfied at  the  stock  standing  in  the  sole  name  of  Ed- 
ward EUiSf  and  at  his  having  the  exclusive  control  over 
it,  and,  accordingly,  she  writes  immediately,  insisting 
on  the  stock  being  transferred  into  the  names  of  both 
the  trustees  of  the  settlement.  She  resists  the  sugges- 
tion of  Edward  Ellis,  and  writes  several  letters  for  this 
purpose;  and  finally,  in  April,  1848,  as  she  had  then 
come  to  England,  and  when  the  matter  was  urgent  and 
could  be  no  longer  delayed,  Mr.  Edward  Ellis  encloses 
to  her  a  stock  receipt,  in  the  ordinary  form,  by  which  it 
would  appear,  that  the  4,800/.  stock  had  been  trans- 
ferred into  the  names  of  Mr.  Edward  Ellis  and  Anna 
Maria  Ross,  as  trustees.  The  fact  was,  that  Mr.  Ellis 
had  already  sold  out  the  stock  previously  bought,  and 
had  converted  the  proceeds  to  his  own  use,  and  this 
was  a  mere  nominal  transaction,  by  which  stock  to  that 
amount  was  transferred  into  the  name  of  Edward  Ellis 
alone  from  the  firm  of  Edward  Ellis  k  Co.,  and  imme- 
diately afterwards  re-transferred ;  and  upon  this  stock 
receipt,  Mr.  Ellis,  for  the  deliberate  purpose  of  deceiving 
the  Plaintiff,  added,  in  his  own  handwriting,  the  name 

of 
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1866.  of  Anna  Maria  Robs,  and  thereby  gave  a  false  aspect  to 

''-^^'^  the  docomenty  and  induced  the  Plaintiff  to  believe  that 

Db  Ribbtrb  ^^^  wishes  had  been  complied  with. 


Babclat. 


I  am  of  opinion,  that  this  sum  was  a  loan  to  the  firm^ 
and  that  all  the  partners  are  bound  to  make  good  the 
amoont  to  the  Plaintiff.  The  Plaintiff  daiais  the 
money  and  intefest  at  five  per  cent.,  according  to  the 
terms  of  the  loan,  but  my  opinion  is,  that  the  Defend-* 
ants  are  entitled,  if  they  prefer  it,  to  say,  that  her  de- 
mand is  satisfied  by  replacing  the  stock  4,800/.,  and 
accounting  for  the  dividends  thereon,  so  fiu*  as  the 
same  have  not  been  already  accounted  for  to  her. 

The  remaining  question  relates  to  a  sum  of  2,500L, 
money  lent  to  the  firm  by  the  Plaintiflf  through  Mr.  K, 
EUit*  This  claim  very  properly  was  not  disputed  by 
the  Counsel  for  tbe  Defendants,  there  being,  in  fiict^ 
no  reasonable  probability  of  inducing  the  Court  to  get 
over  tbe  repeated  acknowledgment  o(  Edward  jEUis  to 
tbe  Plaintifl;  that  the  money  was  held  by  the  firm. 

Tbe  whole  case  is  somewhat  involved  in  correspond- 
ence and  figures,  but,  in  my  opinion,  on  a  careful  exami« 
nation  of  them,  it  presents  no  diflSculty  as  to  the  eonclu* 
sbns  which  must  be  arrived  at,  and  which  are  confiro^ 
by  various  matters  in  evidence,  appearing  and  to  be 
derived  from  the  books  of  the  firm  itself,  and  tbe  various 
entries  contained  in  them.  All  these  entries  contain 
direct  evidence  or  direct  notice  of  the  facts  relied  on 
by  th^  Plaintifi*,  and  which  books,  it  is  but  justice  to 
the  Defendants  to  state,  have  been  moat  openly  dis- 
played to  the  Plaintiflf  for  the  purposes  of  this  suH. 

That  these  Defendants  were  personally  and  indivi- 
dually ignorant  of  the  facts  there  appearing,  and  gene« 

rally 
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rally  of  the  dealings  of  Edward  Ellis  with  the  Plaintiff       1856. 
I  confidently  believe^  but  a  partner  must  be  fixed  with      ^^*v-^^ 
a  knowledge  of  the  transactions  that  appear  in  the  part-   ^^  BabeyHe 
nership  books^  and  by  the  entries  therein,  which  either  v. 

disclose  or  plainly  lead  to  a  disclosure  of  the  full  extent 
of  the  dealings  of  their  partner.  I  repeat,  that  the 
whole  of  this  case  appears  to  me  to  shew,  that  the 
losses  which  have  already  been  sustained  by  these  De- 
fendants, and  those  additional  losses  which  will,  under 
my  Decree,  if  supported,  fall  upon  them,  were  not  occa- 
sioned by  any  default  or  want  of  caution  on  the  part  of 
the  Plaintiff,  but  from  the  misfortune  of  the  Defendants' 
being  allied  in  partnership  with  an  unprincipled  man, 
who,  while  acting  within  the  scope  of  his  partnership 
authority,  bound  them,  by  his  acts,  to  liabilities  of  which 
they  were  ignorant,  and  which  they  never  intended  to 
have  incurred. 

The  costs  must  follow  the  event 


BROCAS  V.  LLOYD.  April  2i,  26, 

f\^  the  8th  of  March,  Mr.  Bankes,  a  solicitor  resident        ^  ^ 
^^    at  Kington  in  Herefordshire,  which  is  distant  156  „ot  bound  to 
miles  from  London,  was  served  with  a  suhpmna  to  at-  attend  the  Ex- 
tend the  Examiner  in  London  on  the  15th  of  March  (a  the  reasonable 
Saturday)  to  give  evidence,  and  2Z.  10*.  was  tendered  ^^^^^^^ 

for  his  expenses.  &c.  have  been 

tendered  to 
him,  or  where 
He  refused  to  accept  that  sum,  and  stated,  that  "he  »"  insufficient 
I J  1  •      y       .        .  /.    1  »     tender  hat 

would  not  attend  iri  London,  m  pursuance  of  the  «ii6-  been  made. 

poena,  without  the  previous  payment,  by  the  Plaintiff  or 

his  solicitor,  of  his  reasonable  travelling  expenses  to  and 

from  London,  and  of  the  reasonable  expenses  of  his  stay 

VOL.  XXI II.  K  in 
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iu  Zondou.  Bat  he  stated  that  he  would  attend  if  the 
opposite  Bolicitor  paid  him  down,  before  he  left  Ktny-- 
Mu,  6L  on  account  of  his  expenses  in  travel  ling  and  for 
his  stay  ia  town,  and,  at  the  same  tiaie,  gave  him  his 
wklertaking  to  pay  the  further  expenses  which  lie  might 
incur,  in  consequence  of  his  stay  in  town  during  the  ex- 
amination. 

On  the  13th  of  March,  a  tender  was  made  to  him 
of  3/.  13«.|  andy  at  the  same  time,  he  was  served  with 
another  copy  of  the  notice  of  examination.  He  declined 
to  accept  the  sum  so  tendered,  but  said  he  would  attend 
in  London  to  be  examined,  if  the  PlaintiflTs  solicitor 
would  previously  pay  him  his  allowance  as  a  witness 
and  his  travelling  expenses,  according  to  the  scale  paid 
in  the  table  of  costs  signed  by  the  Judges  of  the  Supe- 
rior Courts  at  Westminster  on  the  27th  day  of  January, 
1853  (a). 

Mr.  Bankes  further  stated,  in  his  affidavit,  ^that  King- 
ton  was  distant  165  miles  from  London,  and  that  his 
travelling  expenses  to  and  from  London  would  not  be 
less  than  the  sum  of  4/.,  and  he  should,  in  the  event  of 
his  examination  being  concluded  on  the  15th  instant,  be 
absent  from  Kington  four  days,  in  going  to,  staying  at 
and  returning  from  London,  unless  he  returned  home  on 
Sunday,  the  16th  instant." 

No  further  tender  having  been  made,  Mr.  Bankes  did 
not  attend  in  London  at  the  time  appointed,  and,  upon 
the  Examiner's  certificate,  an  order  was  made  on  Mr. 
Bankes  to  attend  at  his  own  expense  and  be  examined, 
and  a  second  order  was  made  for  an  attachment. 

Mr.  A.  Palmer  and  Mr.  Eddis  now  moved  to  dis- 
cbarge the  orders,  on  the  ground  that  no  tender  of  the 

sufficient 

(a)  See  2  ArckbokTt  Practice  (9th  ed.)  p.  1657. 


(P)  16  0.  B.  402.  (/)  13  East,  15,  note, 

(c)  2  Sir  -   -    -   -         .     .  .  .  . 


(c)  2  Strange,  1150.  (g)  1  Barn.  ^  AdoL  950. 


NoTB.-*See  1  ChUt}f'$  ^atut^  (2iid  ed.)  p.  IIQO,  and  the  notes 
thereto. 

k2 
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sufficient  and  reasonable  expenses  or  the  witness  had        1866. 

been  made.  >^v^ 

Brocas 

V. 

Mr.  Lhyd  and  Mr.  Harsay,  cantrd,  referred  to  Mare      Llotd. 
T.  Wareham  (a),  and  Hunter  v.  Liddell  (b). 


The  Masteb  of  the  Rolls. 

I  will  read  tl^e  ^ffid^^its  an.d  coasvU  the  Taxing- 
master. 


The  Masteb  of  the  Rolub—  ^«y  P- 

Referred  to  the  Statute  of  the  6  Eliz.  c.  9,  and  to 
Chapman  v.  Pointonfc);  Bowles  v.  Johnson  (d);  Fuller 
V.  Prentice {e);  Hallett  v.  Mears{f\  which  established 
that  Courts  of  Law  would  not  grant  an  attachment 
against  a  witness  for  not  obeying  a  subpcena,  unless  the 
whole  of  the  necessary  expense  of  going  to  the  place  of 
trialy  of  their  return  from  it,  and  also  during  their  neces- 
sary stay  there  had  been  tendered  to  them,  and  to 
Collins  V.  Oodrfroy  {g\  which  shewed  that  an  attorney, 
when  subpcsnaed,  was  not  entitled  to  compensation  for 
loss  of  time.  He  said,  that  the  travelling  expenses  alone 
fitNn  JS^Mgton  to  London  and  back  amount  to  S/.  Is., 
ibat  the  general  rule  fit  law,  which  was  followed  in 
equity,  was  to  allow  1/.  1«.  a  day  for  the  expenses  of 
Jboard  and  lodging  of  a  gentleman.  He  held  that  the 
tender  of  3/.  ISs,  was  therefore  insufficient,  and  dis- 
charged the  order  for  the  attachment  with  costs. 

(a)  Carey  <2Dd  ed.),  141.  (e)  1  Hen.  Black.  49. 

16  a  B.'  
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j^y  1,  SQUIRES  V.  ASHFORD. 

kfemteaveri    J^JLLIAM  ASHFORD  made  bis  will  in  1833, 
a  life  interest  under  which,  in  substance,  his  widow,  Harriet^ 

10  penood       ^^8  entitled  to  the  interest  of  a  fund  for  her  life, 
property  pro- 
ducing TZL 

filed abill  '^^  testator  died  in   1833,  and  in  1836  his  widow 

against  the        married  George  Squires. 
trustee,  the  at-  ^       :f 

signee  in  in- 

httsband  and         Under  a  compromise,  made  in  a  suit  against  the  exe- 

her  husband,     cutors,  the  fund  to  which  Mrs.  Squires  was  entitled  for 

claiming  the 

whole  income.  Hfe  was  ascertained,  and  consisted  of  a  sum  of  1,447/. 

ted*?ito  be   ""^^^'"^^  ^^  ^^^  bands  of  the  executor,  under  a  power  in 
paid  to  her,      the  will,  and  on  which  he  paid  Mrs.  Squires  interest  at 
S^^lijt  of  r  fi^e  per  cent.  (72/.  7*.  a  year), 
further  income 
of  40/.  a  year, 
and  was  living      In  December,  1855,  Mr.  Squires  took  the  benefit  of 

Snd.^*^  ^"*"    the   Insolvent  Debtors  Act,  and  the  payment  of  the 
income  to  Mrs.  Squires  was  thereupon  stopped. 

Mrs.  Squires,  by  her  next  friend,  filed  her  bill  against 
the  executor,  Mr.  Sturgis  the  provisional  assignee  and 
her  husband,  praying  that  the  whole  income  of  the 
1,447/.,  or  a  suitable  part  thereof,  might  be  paid  to  her, 
or  for  her  and  the  only  child  of  her  second  marriage. 

In  her  affidavit,  the  Plaintiff  stated  as  follows : — ''  No 
settlement  or  agreement  for  a  settlement  was  made  or 
executed  before,  upon  or  since  her  marriage  with  the 
Defendant  Oeorge  Frederick  Squires,  and,  in  fact, 
George  Frederick  Squires  was   never  possessed  of  or 

entitled 
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entitled  to  any  property  or  effects,  except  a  small  quan-  1856. 
tity  of  household  furniture,  which  was  some  years  since 
sold  under  a  distress  for  rent.  In  the  year  1841,  the 
Defendant  Oeorge  Frederick  Squires  wlis  declared  a 
bankrupt,  and  in  the  year  1844,  he  obtained  his  certifi- 
cate of  conformity.  Deponent  is  in  needy  circumstances, 
and  has  no  settled  or  certain  means  of  subsistence, 
and  the  Defendant  George  Frederick  Squires  has  not 
DOW,  and  for  several  years  past  has  not  had,  any  em- 
ployment, and  he  has  not  maintained,  and  in  fact  is 
unable  to  maintain  her  and  Catherine  Amelia  Squires, 
bis  daughter,  or  either  of  them ;  and,  in  fact,  the  De- 
fendant 6.  F.  Squires,  and  the  said  C  Amelia  Squires 
(who  is  now  an  infant),  have  resided  and  now  reside 
with,  and  have  been  and  now  are  maintained  solely  and 
exclusively  by  Deponent.  The  Defendant  G.  F.  Squires, 
is  a  person  of  intemperate  and  irregular  habits,  and  De- 
ponent has  been  ill-treated  by  him." 

In  opposition,  it  was  sworn,  that  Mrs.  Squires,  under 
the  will  of  her  father,  was  entitled  for  her  separate  use, 
without  power  of  anticipation,  to  some  property,  from 
which  she  received  between  40Z.  and  50Z.  a  year. 

Mr.  Roupell  and  Mr.  W.  H.  Terrell  for  the  Plaintiff. 

Mr.  R.  Palmer  and  Mr.  Bevir  for  the  executor. 

Mr.  Osborne  for  Sturgis,  the  provisional  assignee. 
The  whole  fund,  which,  by  law,  belongs  to  the  husband, 
ought  not  to  be  given  to  the  wife,  who  has  already 
other  separate  estate  producing  60/.  a  year.  The  effect 
of  doing  so  will  be  to  enable  the  husband  to  enjoy  the 
property  at  the  expense  of  his  creditors,  and  for  the 
future  live  a  life  of  idleness,  deluding  other  creditors. 

He 
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186^. 


SoriBif 

9. 
AlHfOUD. 


He  referred  to  Sturgit  v.  Champneys{a)]  Napier  ▼. 
Napier  {fi). 

The  Master  of  the  Rolls. 

I  Bball  require  an  affidavit,  categorically  statiDg  all 
the  Plaintiff*d  sources  of  income,  and  what  she  has  re- 
cei^ed  for  the  last  three  years.  The  Plaintiff  must  pay 
all  the  costs,  for  she  has  not  stated  her  case  fairly,  and, 
subject  to  that,  I  do  not  think  that  the  income  of  this 
pro|;>erty  is  too  much  for  bef. 


(a)  5  Myl,  «  Cr.  104. 


(h)  1  Drtwryit  War.iOl, 


Declare,  that  Mra.  S^uiref  is  entitled  to  the  whole  of  the  interest 
which  may  hereafter  accrue  due  and  payable  dtiring  her  life  upon  the 
1,447/.  for  her  sepnittte  tta#,  without  power  6f  imtidpMio*. 


Note. — See  Xoe6er  v.  Siurgit,  22  Beav,  588  ;  Stanton  v.  Hall,  2 
Hm.  4^  MtfL  ll5;  EdUolt  t.  C&nkU,  S  Madd.  14^ ;  WiiklnMt  ▼. 
Chartemvorlh,  10  Beav.  324  i  Tidd  ▼.  Litter,  10  Hare,  140. 
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Ji.ANSTICE.  j^„ 

npHE  testatrix  gave  tbe  residue  of  her  persoeml  estate  Bequest  of  re- 
"*■      to  trustees  upon  tbe  following  trusts  : — *'  to  pay,  b.  eqaally,imd 

makeover  and  divide  tbe  same,  in  equal  shares,  unlo  and  >"  case  they 

,  j^  should  be  msp- 

between  my  said  cousins,  Mary  Ann  Ansiice,  and  CW^Ae-  riedatthetime 

rine  Anstice,  for  their  respective  use  and  benefit   And  in  *Vi^°Jl^yi 

case  either  of  my  said  cousins  shall  happen  to  be  mar-  for  her  sepa- 

ried  at  the  time  of  her  said  legacy  becoming  payable,  jj^^  iJJ^'ipt*" 

then  the  same  skall  be  paid  or  disposed  of  for  her  sepa-  ^on«  for  the 

rate  use,  apart  from  her  husband,  which  she  may  have,  sufficient  dis- 

and  her  receipt  alone  f&r  the  same  shall  be  a  stMeient  £^*^'" 
J'    I  AJ-  ^1         r  1  •         1^        Therewasa 

discharge.  And  m  case  eituer  of  my  said  cousins,  Mary  gift  over  to  C 

Ann  or  Catherine  Anstice,  shall  happen  to  die  without  ^^^''^  d 

leaving  any  lawful  issue,  then  the  share  of  her  so  dying  should  die 

shall  be  paid  over  to  her  sister  Mary  Ann,  or  Catherine  i^g  {„„^^ 

Anstice;  and  in  case  they  both  shall  die  without  leaving  H®1^»  ^l**'  ^his 

.     case  was  an 
any  lawful  issue,  then  the  shares  of  them  to  be  paid  exception  to 

between  ray  brother  Moses  Anstice,  and  my  niece  Oeor-  *^*J/*"?i  * 

giana  Harvey.^  the  gift  over 

was  confined 
to  A,  and  B, 
Mary  Ann  Anstice  married  the  Rev.  W.  Scott,  and  dying  without 

Catherine  Anstice  died  in  1847  unmarried,  and  Mrs.  ;„  the  life  of 
Scott  was  her  executrix.  *^*  tesutor. 

This  was  a  petition  of  Mr.  and  Mrs.  Scott  for  pay- 
ment out  of  Court  of  the  whole  fund. 


Mr.  R.  Palmer  and  Mr.  Hotham  argued,  that  the 
dying  without  issue  had  reference  to  the  period  of  the 
testator's  own  death,  for  there  was  no  gift  to  the  issue 
of  Mary  Ann  and  Catherine,  and  there  was  an  express 

direction 
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1866.       direction  to  pay  over  to  them  the  whole  legacy,  and  that 
their  receipt  should  be  a  sufficient  discharge. 

They  cited  Farthing  v.  Allen{a);  Jarman  on  Wills (6); 
Edwards  v.  JEdwards{c);  Home  v.  Pillan8{d) ;  and  re- 
ferred to  the  passage  in  Edwards  v.  Edwards  (e): — 
**  All  these  cases  are,  of  course,  liable  to  be  varied  by 
the  force  of  particular  expressions,  which  the  testator 
may  have  made  use  of  in  importing  a  different  intention, 
and  there  are  many  cases  of  this  description." 

Mr.  FoUett,  contra^  for  Moses  Anstice  and  Georgiana 
Harvey,  argued,  that  the  gift  over  took  effect  upon  tlie 
death  of  the  legatee,  and  not  of  the  testator. 

He  cited  Child  y.  Gibletiif);  Smith  v.  Stewart {g); 
and  Edwards  v.  Edwards  (A). 

Mr.  OiU  for  the  trustees. 


The  Master  of  the  Rolls. 

I  think  this  is  an  exception  to  the  general  rule,  and 
the  reason  arises  from  the  words  which  the  testator  has 
used.  He  directs,  that  if  the  legatee  should  be  mar- 
ried "  at  the  time  of  her  legacy  becoming  payable,  then 
the  same  should  be  paid  or  disposed  of  for  ber  separate 
use,  apart  from  her  husband  which  she  might  have,  and 
her  receipt  alone  for  the  same  should  be  a  sufficient 
discharge."  Discharge  for  what  ?  Why  for  the  legacy 
then  payable  to  her.  This  is  inconsistent  with  giving  a 
life  interest  only,  and  the  two  parts  of  the  will  would 

be 

(a)  2  Madd.  310.  (e)  15  Bern.  363. 

(6)  Page  649,  2nd  ed.  (/)  3  M^L  ^  K.  71. 

(c)  15  fifav.  363.  (g)  ADeG.Sf  Sm.  253. 

{d)  2  MyL  i  K.  24.  (h)  15  Beav.  357. 
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be  inconsistent  with  each  other,  unless  he  meant  the 
period  of  dying  without  issue  to  be  the  period  of  pay- 
ment of  legacy. 

I  think  this  is  one  of  those  cases  to  which  I  referred 
to  in  Edwards  v.  JEIdwards,  in  which  the  particular  cir- 
cumstances of  the  case  take  it  out  of  the  rule.  I  adhere 
to  the  opinion  I  then  expressed,  that  when  there  is  a 
gift  to  A.J  and  if  he  should  die  without  leaving  a  child, 
to  B.,  **i(  at  any  time,  whether  before  or  after  the  death 
of  the  testator,  A.  should  die  without  leaving  a  child, 
the  gift  over  takes  effect,  and  the  legacy  vests  in  B.  i* 
but  the  rule  does  not  affect  a  case,  in  which,  it  is  de- 
clared, that,  on  a  particular  event,  the  receipt  of  the 
legatee  shall  be  a  good  discharge  for  the  legacy.  There, 
the  dying  without  issue  is  confined  to  the  period  at 
which  the  legacy  became  payable,  that  is,  to  a  period 
previous  to  the  death  of  the  testator. 


OftDBRy  half  of  the  fund  to  be  trantferred  to  Mary  Aim  ScotC^  and 
the  other  to  her  as  the  executrix  of  Catherine  Ansiice. 
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j^^  g  BASKETT  t;.  LODGE. 

J.  B.  gave  the  ^R  faer  marriage  ii>  1836^  EHxaheih  Badteti  con- 
moiety  of  a       1  f 
house  and  v^yed  an  Undivided  moiety  of  some  fiitehold  and 

to^trasCri^^  loMehold  property  on  troat  ibr  sale,  and  abo  alao  trana- 

sell  and  pay  a  ferred  some  pergonal  estate.    The  trustees  were  to  kold 

nuHiei  andlle^  them  for  ber  separate  uee  for  life,  and  in  case  sbe  should 

gaciet,  and  the  die  in  the  lifetime  of  her  busbAod  (which  event  hap- 

residue  to  six  ,.       ,  «        . 

persons.  C.  D.  p^ned),  then  upon  trust  to  transfer  the  trost  estates 

^^Tth^othCT  ^^  preSttises  to  such  pernon,  kt.  as  Elisabeih  Baskeii, 
moiety  of  the    Botwilhstanding  her  coverture,  by  deed  or  will  should 

same  house  to    ^^^^^4 
tees,  upon  the 

foMhe  benefit       ^^  P^^^  ^^  ^^^  moiety  of  the  freeholds  and  leaseholda 

of  the  same  had  been  sold.    The  other  moiety  belonged  to  Sarah 
persons,  and  ^           ,        .            ^  ^,.      ,     ,   -r^     . 
to  and  for  the  J^eer^  the  Sister  of  Elizabeth  BasketL 
same  ends,  in- 
tents and  pur- 
poses as  were  Elizabeth  Baskett,  by  her  will  dated  in  January , 

jTfi/iwSlof  1844,  appointed,  that  the  trustees  should  convey  the 

and  concerning  freehold  and  leaseholds  unsold,  and  the  trust  funds  and 

the  housef       ^''  '^^i*  other  personal  property,  to  the  Plaintiffs,  upon 

Held,  that  the  trust  to  Sell  and  realize,  and  pay  her  debts  and  her  per- 

annuitants        sonal  and  testamentary  expenses,  and  then  pay  a  con- 

will^hadno  *    siderable  number'of  pecuniary  legacies,  and  to  purchase 

ftirther  inte-  ^    4,960Z.  Consols,  and  out  of  the  income  pay  Mary  Lodge 

moiety  than  to  ^^  annuity  of  20/.  for  life,  and  another  annuity  of  5/.  4<., 

have  their  he-    and  subject  thereto,  to  pay  the  remaining  income  to  her 

full.  husband  for  life,  and  afterwards  to  her  sister  Sarah  Leer 

for  life.    And  as  to  all  her  personal  estate  comprised  in 

the  trust  for  sale,  upon  trust  to  invest  and  pay  the  income 

to  Sarah  Leer  for  life,  and  after  her  decease,  to  her 

husband 
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huftbBild  (Mr.  BagkeU)  for  life;  flnd  flAer  the  detieMtse  |gg6L 
6f  hathf  8[»  td  both  AiiKfoi  whtob  0b«  deMgnat^  ''  thd 
f^otiddlktated  tvuBt  fuodf  and  ptemimm/^  dpod  tfiMt^ 
titer  pdyhig  t  gT««t  ittftnber  of  kgdcies^  for  tha  ptftwiM 
who  ftbc^ld  be  ber  next  of  kio  fit  the  decease  elf  tba 
sonrivor  of  her  husband  and  sist^^ 

Elizabeth  Batfk^tt  made  ai  codicii,  dor^  in  August, 
1844,  by  which  she  revoked  the  trusts  ill  bef  will  de- 
clared concerning  the  residue  of  the  trust  funds  and 
premises,  add  direeted^  that  ber  trustees  abould  stand 
possessed  of  such  residue,  in  trust  as  to  one-sixth  part 
for  the  Defendant  M^heiaM  P.  BtMoM^  and  as  to  the 
reitadining  frre^sixthsi  in  trust  for  other  peraons^ 

EUzahith  Boikett  died  Irt  AwgiM^  1844* 

In  1848,  Sm^ah  Lier\  EHtahetk  Bmhet^s  giater, 
died,  having  made  ber  will,  dated  in  1845,  whereby  she 
detia«d  to  the  trusC^ecl  of  her  aister's  wilt  th^  other 
moiety  of  thd  fre^dld  and  feaMboIda>  ^  to  hold  Uf  thm 
apcm  the  mm€  tfmu^  <yf  saeb  as  sb^old,  after  ker  d^ 
ceaae,  h6  aabaisting  and  oapabi«  of  takiiig  effect,  fi>t 
the  benefit  and  to  the  use  of  the  sdike  p^9tm$,  Md  ti> 
and  for  the  same  ends,  intents  and  purposes  at  were 
directed,  expressed  and  declared  in  and  bjf  her  said 
nster*8  will,  of  and  concerning  the  moiety  or  half  part, 
or  other  the  right,  title  or  interest  of  her  said  sister  in 
the  same  J* 

The  husband  o(  Elizabeth  Bashett  died  in  1855,  and 
the  hereditaments  were  sold,  and  a  question  arose  as  to 
the  mode  in  which  Sarah  Leer's  moiety  of  the  produce 
of  the  property  ought  to  be  applied. 

Mr.  Karslahe,  for  the  Plaintiffs,  the  trustees. 

Mr. 
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Mr.  Liiile,  for  Mary  Lodge,  an  annuitant  under  the 
first  will,  arguedy  that  the  annuitants  and  legatees  under 
the  first  will  were  entitled  to  participate  in  the  property, 
which  was  given  by  the  second  will  on  the  same  trusts 
and  to  the  same  persons.  He  distinguished  this  case 
from  Hindu  v.  Tayhr  (a). 

Mr.  Shapter,  for  0»  A,  Patey,  the  next  of  kin  of 
Mrs.  BcLahett. 

Mr.  JJewsnap,  for  Mehetabel  F.  Brisiowe, 

The  Mastbr  of  Ike  Rolls  was  of  opinion,  that  the 
intention  of  Sarah  Leer  was  to  add  the  produce  of  her 
moiety  of  the  property  to  the  sister's  personal  estate, 
and  that  the  words  '^  to  hold/'  &c.  &c.  merely  meant 
that  it  was  to  go  in  the  same  manner  as  the  sister's 
moiety,  and  so  as  to  form  part  of  her  estate. 

That  it  was  applicable  in  aid,  in  payment  of  such  of 
the  annuities  and  legacies  given  by  the  will  of  Elizabeth 
Baskett  as  remained  unsatisfied,  and  subject  thereto, 
belonged  to  the  residuary  legatees  mentioned  in  Mrs. 
Basheti'B  coA\c\\(b). 

(a)  20  Beo«.  100,  and  6  Be  G.,  Af.  4  0, 577. 
(h)  Reg.  Lib.  1855,  A.  foUo  1317. 
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LIVESEY  V.  HARDING. 

Nov,  5,  10. 
TTNDER  the  will  of  his  fatber,  James  Worthington  A  first  incum- 
^    Livesey  was  entitled  to  a  legacy  of  1,000/.  payable  ^"^^^^^^  * 

OD  tbe  decease  of  his  mother.  legacy  gave 

due  notice  to 

He  mortgaged  it  in  1824,  and  the  mortgagee  gave  ^  foJJJ^^ 
due  notice  to  the  trustees.     At  this  time,  there  was  no  afterwards 
fiind  in  Court,  but  in  this  suit  (a),  instituted  in  1823  for  ^"^  ^'0!^ 
the  administration  of  the  estate,  and  in  which  James  vide  for  the 
Worthington  Livesey  was  a  Defendant,  the  real  estate  Mcond  incum- 
was  sold  subsequent  to  1833,  and  the  produce  brought  ^^'^^^^ 
into  Court,  and  a  fund  was  set  apart  to  answer  the  stop  order  on 
legacies  payable  on  the  death  of  the  widow.  jj;  jij  not*^*' 

^  thereby  obtain 

On  the  24th  of  July,  1844,  James  Worthington  Livesey  priority  over 

executed  a  second  assignment  of  his  legacy,  and  the  cu^bmnwr. 
second  incumbrancer  at  once  obtained  a  stop  order  on 
the  fund  on  the  30th  of  July,  1844.     The  first  incum- 
brancer obtained  no  stop  order  until  1845. 

The  testator's  widow  died  in  May,  1864,  and  the 
legacy  became  payable. 

The  Chief  Clerk  found  the  priority  of  the  two  incum- 
brancers to  be  according  to  their  dates.  The  second 
incumbrancer  moved  by  way  of  exception  to  his  cer- 
tificate. 

Mr.  Hetherington,  for  the  second  incumbrancer,  ar- 
gued, first,  that  James  Worthington  Livesey  was  a  mere 
surety  in  the  first  transaction;  and,  secondly,  that  the 
second  mortgagees  had  obtained  priority  over  the  first, 
by  obtaining  the  first  stop  order  on  the  fund  in  Court. 

Mr. 

(a)  Tlie  case  is  reported  in  TamlyUy  460,  1  Run.  Sf  MyL  636  and 
21  Brao.  227. 
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1966.  Mr.  R.  Palmer,  cantrd. 


LivBiBT  Greening   v.   Beckford  {a) ;    Etiy    v.    Bridges  (i) ; 

Haeoino.     Brearcliff  v.  Dprringion  (c)  were  cited. 

Tk^  Ma^V'BA  </  the  Rq^i^  .rewnred  judgiveot. 


^flv.  10.  The  Master  of  the  Rolls  (after  deciding  that  «7aiiie« 

Wkirtkiagton  Liveeey  was  not  a  surety  xn  die  inmsaction) 
fwoeeeded  as  follows  :"— 

As  to  t;)ie.fepoivJ  .point,  I  think  tlifit  i^t  is  dearly  proved 
Xhi^t  due  QoUce  <xf  the  first  mortg^e  wims  .given  to  the 
trustees;  but  Mieo  Mr.  Hetheringion  coQtended«»  tbat 
whei^  4  fund  is  paid  iuto  Courts  the  first  person  wiho 
obtained  a  stop  order  obtained  .a^ riQrity. 

Widiout  disputing  this,  as  a  general  proposition,  it 
does  not  apply  to  the  case.  Due  notice  was  given  to 
the  trustees  before  the  suit  was  instituted,  and  Brearcliff 
V.  Dorrington  (c)  proves,  that  in  such  a  case,  the  order 
in  which  the  stop  orders  are  obtained  does  not  affect  the 
prior  inci]iinbiancer,  who  had  given  due  inotice  of  his 
security.  I  am  of  the  same  opinion,  and  I  think  thai 
puts  an  end  to  the  matter  with  respect  to  the  stop  order. 

The  only  other  objection  is,  that  nothing  has  'been 
done  in  this  matter  for  a  great  length  of  time ;  but  I 
think  there  have  been  no  laches,  for  the  mortgage  was 
of  a  reversionary  interest,  which  did  not  fall  into  pos- 
session until  two  ye^rs  ago. 

Motion  refused. 

<(«)  5  Sam.  1A5.  {b)  2Y.$f  €oU.  C.  C.  436. 

(c)  ^DeGexSf  Sm.  122. 

See  Matthewt  ▼.  Gabh^  15  Sim,  51,  and  Datf  v.  Day,  before  the 
Lords  Jostioei,  5th  Jwi^i  1^57. 
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OLDING  V.  POULTER.  ,     ,, 

June  12. 

A    CREDITOR'S  suit  of  Warburtan  v.  Edge  was  in-  A  decree  hav- 

-^  stituted  in  March,  1834,  against  the  executrix,  fof  J^lldm?'' 

Margaretta  Cordelia  Edge,  for  the  administration  of  the  nUtration  of 

estate  of  the  testator  Andrew  Edge.     Part  of  his  assets  ther  suit  was 

consisted  of  a  mortgage  executed  to  him  by  Mr.  and  •ft«*'^;«^"  |n- 
^  ®      ,  ,  .     ^  ttituted  against 

Mrs.   Olding  of  a  reversionary  interest  in  a  sum  of  the  executrix 

3,600/.,  for  securing  990/.  and  interest.     By  the  decree  J^^*^"Si^° 

in  Warhurton  y.  Edge^  made  on  the  7th  of  July,  1838,  a  against  a  por- 

Receiver  had  been  appointed  to  get  in  the  debts  due  to  gg^ets.    The 

the  testator  Andrew  Edge.  executrix  be- 

ing  abroad, 
and  neglecting 

In  January y  1865,  Mrs.  Olding  instituted  another  second  suit,  it 

suit  of  Olding  v.  Poulter  against  Margaretta  Cordelia  ^  «*>«"'  ^ 

Edge^  the  executrix  oS  Andrew  Edge,  and  others,  to  es-  confeuo.  The 

tablish  her  equity  to  a  settlement  upon  the  reversionary  ?^^^?^J^ 

fund  which  had  now  fallen  into  possession.  Plaintiff  in  the 

administration 
suit  to  inter- 

Margaretta  Cordelia  Edge  resided  in  Paris,  and  had,  fen^ihetecond 

under  an  order,  been  served  with  the  bill  there.    8he  wit  on  behalf 

not  having  appeared  or  taken  any  steps  to  defend  the  upon  payment 

suit  of  Olding  v.  Poulter,  the  bill  was  about  to  be  taken  ^f  co«^»  «nd 

.         ,  «  ,  -  giving  an  m- 

pro  comfeuo  against  her.     In  order  to  protect  the  tes-  demnity. 

tator's  estate,  an  order  was  made  in  June,  1 855,  in  the 
suit  of  Warburton  v.  Edge,  by  the  Vice-Chancellor 
Wood,  giving  the  Receiver  liberty  to  take  such  proceed- 
ings BB  he  might  be  advised,  either  in  his  own  name  or 
in  the  name  of  the  Plaintiff,  or  otherwise  as  might  be 
directed,  for  the  purpose  of  appearing  or  intervening  in 
the  suit  of  Olding  v.  Poulter,  and  claiming  the  999/. 

due 
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dae  to  the  estate  of  Andrew  Edge  in  respect  of  his 
mortgage  on  the  fund  in  that  suit. 

Mr,  Wm.  W.  Mackeson^  for  the  Plaintiff  in  Olding  v. 
Poulier,  now  moved  to  take  the  bill  pro  oonfesso. 


Mr.  ^a^^Aatreyjun.y  moved,  on  behalf  of  the  Plaintiff 
in  Warburton  v.  Edge^  that  the  Plaintiff  and  Receiver, 
or  one  of  them,  might  be  allowed  to  defend  the  suit  of 
Olding  v.  Poulter^  in  the  name  of  Warburton^  the  Re- 
ceiver, or  of  Margaretta  Cordelia  Edge,  or  otherwise  as 
the  Court  might  direct. 

7%e  Master  o/*  Me  Rolls  refused  to  allow  the  Re- 
ceiver to  defend  the  suit  of  Olding  v.  Poulter,  but  he 
gave  liberty  to  the  Plaintiff  in  Warburton  v.  Edge  to 
defend  it,  on  payment  of  costs  and  giving  an  indemnity. 


Abstract  of  Order. 
The  Clerk  of  Record  and  WriU  to  attend  at  the  hearing  with  the 
record,  in  order  that  the  bill  may  be  taken  pro  confesto  against  Mar' 
garetta  Cordelia  Edge^  if  the  Court  should  think  fit  so  to  order.  And 
notwithstanding  this  order,  upon  Warhurion  paying  the  Plaintiff  the 
costs  incurred  in  proceeding  to  take  the  bill  pro  confeuo,  and  the  costs 
of  this  application,  and  indemnifying  Olding  in  respect  of  any  extra 
costs  that  might  be  incurred  in  this  suit  by  reason  of  this  order,  and 
which  the  Court  should  think  Olding  ought  to  receive,  give  liberty  to 
Warhurion  to  intervene  in  this  cause,  so  far  as  may  be  necessary  to 
protect  the  estate  of  Andrew  Edge,  with  liberty  for  her  to  enter  mto 
evidence  in  this  cause,  to  the  same  extent  as  Margaretta  Cordelia 
Edge  might  have  done,  and  to  do  all  other  acts  necessary  to  protect 
the  estate  of  Andrew  Edge  in  this  suit.  Let  notice  of  all  future  pro- 
ceedings in  this  cause  &  served  on  Warburton,  she  consenting  to 
be  bound  by  any  order  that  may  be  made  in  this  cause  as  to  costs  or 
otherwise,  to  the  same  extent  as  if  she  were  a  party  to  this  suit. 


Note.— A  Receiver  in  an  administration  suit  of  Child  v.  Ward 
having  obtained  an  order  to  defend  Ward  v.  Ward,  another  suit 
against  the  same  estate,  in  consequence  of  the  poverty  of  the  execu- 
trix, V.  C  Stuart f  on  the  application  of  a  creditor,  rescinded  that 
order,  and  gave  leave  to  the  creditor  to  defend  the  suit  of  Ward  v. 
Ward,  in  place  of  the  Receiver.— 23rd  April,  1857,  V.  C.  Stuart.  Kt 
relatione* 
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Nov.  13,  14. 

REIMERS  V.  DRUCE.  /J^l'^ 

HIS  was  a  suit  instituted  to  enforce,  as  against  the  Extent  to 

wliich  ft  fo^ 
executors  of  the  debtor,  a  foreign  judgment  ob-  reign  judg- 

tained  in  the  Appellate  Court  of  Celle,  in  the  kingdom  roen*  >>  im- 

o{  Hanover^  in  the  year  1842.     This  relief  was  resisted,  when  thejudg- 

first,  on  the  ground  that  the  judgment  was  erroneous;  JJ^eJ!* "gn^^' 

secondly,  that  the  Plaintiffs  had  not  come  in  sufficient  force  it  in  this 
..  country. 

t'D^e.  A  foreign 

judgment, 

The  facts  of  the  case  were  these  : — the  Plaintiffs  car-  enforced  in 

ried  on  business  at  Emden,  in  Hanover,  under  the  style  ?^?  country, 

'  '  ,    "^       18  impeachable 

oV^  Janssan,  Widow  &  Son."     In  1818,  they  consigned  for  error  ap- 

a  cargo  of  wheat  to  Mr.  Hennings,  carrying  on  business  f  "e  of  ITsuffi- 

in  London  under  the  style  of  "  Hennings  8c  Co."     The  cient  to  shew 

wheat  was  kept  unsold  and  warehoused  for  seven  years,  |„ent  ought 

and  it  was  ultimately  sold  in  1826,  when  the  charges  not  to  have 

exceeded  the  price  obtained  for  the  wheat.     In   1832,  nounced. 

Hennings  instituted  proceedings  against  .TaiiMon,  Widow    i*?  jld^"^"' 

k  Son,  in  the  Hanoverian  district  Court  of  JEmden,  to  foreign  judg- 

recover  the  balance  due  for  the  expenses  upon  the  cargo  ^^the^record 

of  wheat  beyond  the  price  obtained  for  it.    This  was  met  »"<! "  ^o  *>« 
1  1.         •      1  r^  1       I      -n     *      treated  as  an 

by  counter  proceedmgs  m  toe  same  Court,  by  the  ±^mden  integral  part 

house  against  the  London  house.    On  the  8th  of  August,  ^^nt^"^*^" 

1832,  a  decree  was  made  by  the  Emden  Court  in  favour      Bill  by  a 

of  Hennings  &  Co.     This  was  taken,  by  way  of  appeal,  [orlfenfoJc'e 

to  the  Appellate  Court  of  Aurich,  and  on  the  27th  day  a  foreign  judg- 

of  June^  1829,  the  judgment  of  the  inferior  court,  with  ihe'asseis^of 

reasons  the  deceased 
debtor,  dis* 
missed  on  the  ground  of  the  great  delay  in  instituting  the  proceedings. 
A.^  residing  in  Hanover^  consigned  wheat  to  fi.,  residing  in  London,  for  sale.     By 
the  delay  in  selling,  the  charges  exceeded  the  proceeds.     Semble,  that  the  English, 
and  not  the  Hanoverian  law,  was  applicable. 

YOL.  XXIII.  L 
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1856.  reasons  appeDded  to  it,  was  given  in  favour  of  the  JEm- 
den  bouse,  and  ordering  the  payment  of  16,240  Dutch 
gilders  (about  1,350/.)  by  Hennings  k  Co.  to  Jansson, 
Widow  &  Son.  The  cause  was  from  thence  taken,  by 
appeal,  to  the  ultimate  Court  of  Appeal  at  Celk,  which, 
on  the  14th  day  of  May,  1841,  affirmed  the  judgment 
in  favour  of  Jaiusan,  Widow  Sc  Co.;  and  the  amount  not 
being  paid  by  Hennings  &  Co.  to  Janesan,  Widow  k 
Co.,  a  resolution  in  contumacy  was,  on  the  7th  day  of 
October,  1842,  pronounced  against  Hennings,  directing 
the  payment  of  the  16,240  Dutch  gUders.  This  pro- 
ceeding was  final,  and  it  was  admitted  by  the  Defend- 
ants, that  no  further  proceeding  in  the  Courts  of  Hano- 
ver could  have  affected  or  altered  this  judgment,  and 
that,  in  Hanover  at  least,  the  firm  of  Jansson,  Widow  k 
Co.  were  entitled  to  levy  execution  on  the  goods  of 
Hennings  &  Co.  for  the  amount  of  the  debt,  together 
with  interest  at  five  per  cent,  till  payment. 

Hennings  died  in  1846,  nearly  four  years  afterwards, 
and  the  four  Defendants  were  his  executors.  This  bill 
was  instituted  on  the  29th  of  Jlfay,  1855,  by  the  Plain- 
tiffs, who  had  been  ail  along  in  Germany,  against  Hen- 
nings' executors  in  England,  to  enforce  this  judgment 
against  his  assets. 

Mr.  /?.  Palmer  and  Mr.  H.  F.  Bristowe  for  the 
Plaintiffs.  The  final  decree  of  a  Court  of  competent 
jurisdiction  will  be  enforced  in  this  country  unless  there 
has  been  some  fraud,  for  when  the  rights  of  parties 
have  been  in  issue  and  decided  by  a  competent  Court, 
the  judgment  is  binding  on  the  parties  everywhere,  and 
the  reasons  for  it  will  not  be  examined  here ;  Kennedy 
V.  The  Earl  C(tu«tUi>(a);  Boucher  y.Lawson{b);  Oal-- 

braith 

(a)  2  Swantt.  326,  note.  (6)  Ca.  temp,  Hardwicke,  85,  89. 
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hraiih  v,  Nemlle  (a) ;  Tarleton  v.  Tarleton  (6) ;  Fergus- 
son  V.  Mah<m{c);  Martin  v.  Nicolb(d)\  Ricardo  v. 
Garcta«(e);  The  Bank  of  Australasia  v,  Nias{f);  The 
Bank  of  Australasia  v.  Harding  (g) ;  8tory*s  Confl.  (A). 

Mr.  Follett  and  Mr.  Druce  for  the  Defendants.  A 
foreign  judgment  is  examinable  in  this  country  when  it 
is  sought  to  be  enforced.  It  is  in  the  nature  of  a  simple 
contract  debt,  and  creates  no  estoppel,  as  in  the  case  of 
an  English  judgment,  Wilson  v.  Lady  Dunsang{i); 
matters  in  pais  may,  therefore,  be  g^ven  in  evidence 
regarding  it 

They  insisted  that  the  judgment  of  this  foreign  Court 
shewed  error  on  the  face  of  it,  that  the  reasons  ap- 
pended to  it  formed  part  of  the  judgment,  and  that 
by  those  it  appeared,  that  the  judges  decided,  first,  on 
the  ground  that  JSmden  was  the  locus  contractus,  and 
next,  being  so,  that  the  law  otEmden  applied;  whereas, 
the  Defendants  contended,  that  London  and  not  Emdm 
was  the  locus  contractus,  being  the  place  to  which  the 
cargo  was  consigned. 

Secondly,  that  even  if  Emden  had  been  the  locus  con^ 
tractus,  still  that  the  English  law  was  not  applicable  to 
the  case.  Houlditch  v.  Marquis  of  Donegall(k);  Don  v. 
Lippmann{l);  Paul  v.  JRoy(m);  Ricardo  y.  Oarcias{e) ; 
The  Duchess  of  Kingston's  Case  (») ;  Bird  v.  Apple^ 
ton(p);  Story's  ConA.{p). 

Thirdly, 

(a)  1  Douglas,  6,  n.  (i)  18  Beav.  293. 

lb)  4  Mauie  4-  S.  20.  (k)  2  CI.  Sf  Ftn.  470. 

(c)  11  Add.  4-  £.  179.  (/)  5  CL  *  Fin.  1. 

(<0  3  Simons,  458.  (m)  15  Betm,  433. 

(e)  12  CL  if  Fin.  368.  (n)  2  Smithes  Lead.  Ca.  593, 

(/)  16  Q.  B.  Rep.  717.  4th  cd. 

ig)  9  Com.  Bench  Rep.  661.  (o)  8  Term  Rep.  562. 

(A)  Sect.  607.  (p)  Pag«  847,  s.  584. 
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Thirdly,  that  though  the  Statute  of  Limitations  was 
not  applicable  (a),  still  that  the  great  delay  in  taking 
proceedings  in  this  country  disentitled  the  Plaintiffs  to 
any  relief^  especially  since  the  assets  of  Hennings  had 
been  administered  without  notice  of  the  demand  of  the 
Plaintiffs. 

Mr.  R.  Palmer  in  reply.  The  reasons  on  the  decree, 
though  bad,  are  not  in  the  nature  of  error,  for  the  facts 
shewing  the  application  of  the  law  of  a  particular  coun- 
try do  not  appear. 

Hie  Master  of  the  Rolls  reserved  judgment. 


1857. 
Jan.  13.  TTie  Master  of  the  Rolls. 

The  first  point  raises  the  much  litigated  question  of 
the  effect  in  this  country  of  a  foreign  judgment,  whether 
it  must  be  treated  in  this  Court  as  conclusive  between 
the  parties,  or  whether  the  Court  is  bound  to  examine 
it,  and  if  so,  to  what  extent  it  will  ascertain  the  correct- 
ness of  the  decision. 

The  Plaintiff  declines  to  enter  into  any  question  re- 
specting the  correctness  of  the  judgment,  insisting  that 
the  judgment  is  not  examinable  by  an  English  Court, 
but  that  it  is  and  must  be  treated  as  conclusive  here. 
This  is  a  question  of  considerable  importance,  which  has 
been  the  subject  of  grave  discussion  and  consideration 
in  our  Courts,  and  one,  as  to  which,  I  was  desirous  of 
considering  the  authorities  before  I  pronounced  my  de- 
cision upon  it. 

The 

(a)  See  21  Jac.  1,  c.  16,  t.  7;  19  &  20  VkL  e.  97,  i.  10;  3 
Chitty'i  Stat,  (2nd  ed  )  61 ;  and  lb.  app.  482. 
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The  authorities  are  numerous,  and,  to  a  considerable  1867. 
extent,  conflicting.  The  examination  may,  however, 
be  very  much  curtailed,  by  examining  those  only  which 
have  reference  first  to  judgments  in  personam,  inasmuch 
as  a  new  principle  is  introduced  in  the  cases  of  judg- 
ments in  rem,  whether  wholly  so,  or  partly  in  rem  and 
partly  in  personam  ;  but  this  is  the  case  of  a  judgment 
exclusively  in  personam,  and  therefore  to  be  governed 
by  the  class  of  cases  which  relates  to  such  judgments. 
There  is  also  one  observation  which  lies  at  the  root  of 
the  question,  and  which  is  applicable  to  all  classes  of 
judgments,  namely,  that  the  judgment  must  be  exa- 
mined to  some  extent  to  see  what  it  professes  to  decide, 
and  also  its  authority  to  decide  the  question  which  it 
professes  to  decide.  It  is  therefore  clear,  that  for  some 
purposes,  a  foreign  judgment  can  be  examinable  to 
some  extent,  before  it  can  be  held  to  be  conclusive.  So 
that  the  question  is,  to  what  extent  a  foreign  judgment 
is  examinable,  and  to  what  extent  is  it  conclusive  in  the 
Courts  here. 

In  the  numerous  authorities  that  bear  on  this  subject, 
a  distinction  is  also  taken,  between  the  cases  where  the 
foreign  judgment  is  brought  before  the  cognizance  of  an 
English  Court,  upon  an  application  by  the  successful 
party  to  enforce  and  obtain  the  fruits  of  it  against  the 
Defendant,  and  those  cases  where  the  Defendant  here 
^sets  up  the  foreign  judgment,  as  a  bar  to  the  proceed- 
ings instituted  by  the  person  who  has  failed  against  the 
same  Defendant,  with  reference  to  the  same  subject- 
matter.  Lord  Chief  Justice  Eyre  in  Phillips  and  Hun" 
ter{a),  considered  that  distinction  to  rest  upon  this 
principle : — that  as,  in  the  former  case,  the  judgment  is 
submitted  voluntarily  to  the  Court,  the  question  arises, 

whether 
(a)  2  Hen.  Bl.  402. 
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1867.  whether  it  is  sufficient  as  a  consideration  to  raise  a  pro- 
mise,  and  that,  thereupon,  it  must  be  examined  as  all 
other  considerations  for  promises  are  examined,  and 
that  evidence  of  the  foreign  law  is  admissible  to  shew 
that  the  judgment  was  or  was  not  warranted ;  but  that 
it  is  otherwise  in  the  case  of  a  defence:  that  the  party 
living  abroad  is  not  entitled  to  sue  the  successful  De- 
fendant again  in  another  country,  for  the  same  subject- 
matter,  but  that  the  protection  of  a  foreign  judgment  is 
complete  everywhere,  as  well  as  in  the  place  where  it 
was  pronounced.  This  distinction  has  certainly  not 
been  carried  out  to  the  extent  laid  down  by  Lord  Chief 
Justice  Eyre^  still  it  is  a  distinction  which  has  so  much 
authority  to  support  it,  that  it  must  be  regarded  at  least, 
to  some  extent,  in  considering  the  value  of  a  foreign 
judgment  here ;  and  it  must  not  be  lost  sight  of,  in  the 
present  case,  that  this  is  the  instance  of  a  party  seek- 
ing to  enforce,  in  this  country,  a  judgment  obtained 
abroad. 

According  t6  my  impression  of  the  law,  when  the 
question  was  argued  before  me,  I  thought,  that  a  foreign 
judgment  sought  to  be  enforced  in  this  country  was  exa- 
minable for  the  following  purposes,  and  for  those  only, 
namely,  1st.  For  the  purpose  of  shewing  that  the  De- 
fendant abroad  had  no  notice  of  the  suit,  and  never  knew 
of  it  until  after  judgment  was  given.  2ndly.  That  it  was 
obtained  by  fraud.  3rdly.  That  the  Court,  which  pro- 
nounced the  judgment,  had  no  jurisdiction.  4thly.  That 
there  was  error  on  the  face  of  the  judgment,  by  which 
I  mean  error  sufficient  to  shew  that  the  Court  had  come 
to  an  erroneous  conclusion,  either  of  law  or  fact.  Lastly. 
That  it  was  contrary  to  the  law  which  it  professed  to 
administer,  but  which,  with  reference  to  the  merits  of 
the  case,  the  facts  and  other  matters,  was  absolutely 

conclusive 
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conclusive  between  the  parties,  both  as  to  the  points        1867. 
raised  and  the  facts  which  it  professed  to  decide. 

If  this  be  a  correct  impression  relative  to  the  state  of 
the  law  now  prevailing  on  this  subject,  it  would  remain 
to  be  considered,  whether  the  reasons  appended  to  the 
decree  formed  part  of  the  decree  itself,  and  if  so,  whe- 
ther they  shew  error  in  the  Court,  either  as  to  the  locut 
contractus,  or  as  to  the  law  which  was  applicable  to 
this  case;  for,  in  all  other  respects,  it  is  not,  in  the 
present  case,  attempted  to  impeach  this  judgment 

I  do  not  think  it  necessary  or  desirable  to  go  through 
the  long  series  of  reported  cases  on  such  subjects,  all  of 
which  I  have  thought  it  necessary  to  examine  myself* 
It  will  be  sufficient  if  I  refer  to  some  of  them,  which 
will  shew  the  view  I  take  of  this  subject.  I  do  not 
think  the  case  of  Ricardo  v.  Oarcias{a)  governs  the 
present.  The  distinction,  to  which  I  have  already  re- 
ferred, between  pleading  a  foreign  judgment,  in  bar  to 
the  same  demand,  in  this  country,  by  the  same  Plain- 
tiffs against  the  same  Defendant,  and  the  instance  of  a 
Plaintiff  successful  abroad,  seeking  the  assistance  of 
the  Courts  here,  to  enforce  a  foreign  judgment  in  this 
country,  applies  to  that  case.  Garcias  had  sued  the 
Defendants  here,  who  were  the  Appellants,  for  the 
same  matter  in  Paris.  Judgment  had  been  pronounced 
against  the  Plaintiff  in  that  country.  He  came  over 
here,  and  sought  to  enforce  the  same  demand  against 
the  same  Defendants.  They  pleaded,  in  bar,  the 
foreign  judgment,  which  was  allowed  by  the  House  of 
Lords,  in  accordance,  I  must  say,  with  previous  autho- 
rities, and  the  opinion  of  all  the  most  eminent  jurists  in 
this  country. 

The 
(a)  12  a.  4*  Fm.  868. 
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1857.  The  case  of  The  Bank  of  Australasia  v.  Nias{a)f 

which  is  principally  relied  upon  by  the  Plaintiff,  as  very 
analogous  to  the  present.    There,  the  PlaintiflTs  had,  in 

Druce.  ^gyy  South  Wales,  obtained  judgment  against  the  chair- 
man of  the  Bank  of  Australia,  of  which  the  Plaintiff 
was  a  shareholder.  The  Plaintiffs  sought  to  enforce 
that  judgment  in  this  country  against  the  Defendant. 
The  Plaintiffs  set  forth,  in  the  first  count  of  the  decla- 
ration, an  act  of  the  colonial  legislature,  by  which  it 
was  enacted,  that  a  banking  company  in  the  colony 
should  sue  and  be  sued  in  the  name  of  its  chairman, 
and  that  an  execution  on  any  judgment  against  the 
company  might  be  issued  against  the  property  of  any 
member  of  the  company,  for  the  time  being,  exactly  in 
the  same  manner  as  if  judgment  had  been  recovered 
against  him  personally.  To  this  count  the  Defendant 
pleaded  various  pleas,  upon  which  the  judgment  of  the 
Court  was  given.  The  pleas  which  are  omitted  from 
the  report  I  assume  to  have  been  merely  formal.  The 
third  plea  was,  that  the  promise  on  which  the  Plaintiff 
relied  was  not  made  by  the  company.  The  twelfth  was, 
that  this  promise  was  obtained  by  the  fraud  and  covin 
of  the  Plaintiff.  The  Court  of  Queen's  Bench  held, 
that  those  matters  were  concluded  by  the  judgment, 
and  could  not  afterwaixls  be  inquired  into  here;  that  so 
iiEir  as  the  merits  of  the  case  were  concerned,  between 
the  Plaintiff  and  the  Banking  Company  of  New  South 
Wales,  this  was  determined  by  the  judgment,  and  that 
it  could  not  be  opened  and  impeached  in  this  country. 
The  sixth  plea  was,  that  the  Defendants  had  not  been 
served  with  process  issuing  out  of  the  Court  of  New 
South  Wales,  at  the  instance  of  the  Plaintiff.  Upon 
this,  the  Court  determined,  that,  although  it  was  open 
to  the  Defendant  to  shew  that  he  was  never  summoned 

to 
(a)  16  Q.  B,  Rep.  717. 
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to  watmtr^  the  fiict,  of  whelber  be  was  or  wis  not  to  be 
trceted  as  baring  been  sommoned  to  answer,  depended 
apen  tbe  validity  of  the  act  of  the  colonial  legislature, 
OD  which  the  issoe  was  directly  taken  by  the  eighth  and 
tenth  pleas. 

Upon  those  other  pleas,  that  is,  the  sixth,  eighth 
and  tenth,  the  Court  of  Queen's  Bench  held,  that  the 
act  of  the  legtslatnre  of  New  SomiA  WaUs  was  not 
lepugnant  to  the  law  of  Emglamd  or  to  natural  justice, 
and  that  tbe  Defendant  was  bound  by  it:  so  that 
the  Court  examined  the  judgment,  for  the  purpose  of 
aseertaining  whether  it  proceeded  upon  principles  re- 
pugnant to  natural  justice  or  the  law  of  Emgland^  and 
abo  for  the  purpose  of  ascertaining,  whether  the  De- 
fendant had  been  summoned.  On  all  those  points,  the 
Court  decided  against  the  Defendant,  holding  that  the 
act  of  tbe  colonial  legislature  was  not  Toid,  and  that  he 
must  be  held  to  hare  been  summoned.  The  fifteenth 
plea,  that  the  judgment  was  contrary  to  the  law  of  the 
colony,  is  not  specially  mentioned  in  the  judgment  of 
the  Court  of  Queen*s  Bench;  but  it  seems  to  bare  been 
considered  by  the  Court  to  hare  been  covered  by  the 
ohsenrations  made  upon  the  eighth  and  tenth  pleas,  V\u 
that  the  Court  here  would  not  go  into  the  merits  of  tbe 
case  again,  coupled  with  this  obsenration,  that  from  the 
decision  of  the  Colonial  Court,  an  appeal  lay  to  the 
Queen  in  Council,  where  the  decision,  if  it  were  erro- 
neoQS,  would  bare  been  corrected.  In  the  course  of 
the  observations  made  by  the  Chief  Justice,  he  uses 
these  words : — **  Doubtless,  it  is  open  to  the  Defendant 
to  shew  that  the  foreign  Court  had  not  jurisdiction  on 
the  subject-matter  of  the  suit,  or  that  he  was  never 
summoned  to  answer,  and  had  no  opportunity  of  making 
his  defence,  or  that  the  judgment  was  firaudulently  ob- 
tained.** 
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1857.  tained."  The  questioD,  whether  a  foreign  jadgroent, 
sought  to  be  enforced  in  this  country,  could  be  exa- 
mined,  for  the  purpose  of  shewing  some  error  on  the 
face  of  ity  as  to  shew  that  the  Court  below  came  to  an 
erroneous  conclusion,  either  of  law  or  fact,  does  not 
appear  to  have  arisen.  In  that  case  there  was  no  plea 
to  that  effect,  and  it  does  not  appear  to  have  been  ad- 
verted to  by  their  Lordships. 

What  that  case  decides  then  is  this : — That  a  foreign 
judgment,  sought  to  be  enforced  in  this  country,  cannot 
be  examined,  for  the  purpose  of  discussing  the  merits 
upon  which  it  is  pronounced ;  and  apparently  also 
(alUiough  this  is  less  clear),  that  it  cannot  be  examined, 
for  the  purpose  of  shewing  that  the  judgment  is  con- 
trary to  the  law  that  it  professed  to  administer.  Fur- 
ther, that  a  judgment  can  be  examined  for  the  purposes 
I  have  above  mentioned ;  but  it  does  not  decide  that 
these  are  the  only  purposes  for  which  a  judgment  is 
examinable,  or  that  manifest  error  on  the  face  of  the 
judgment  itself  would  not  render  it  of  no  avail  here. 

Upon  the  whole,  having  regard  to  the  decisions  of 
the  Queen's  Bench,  in  Pollard  v.  BeU{a)  and  Bird  v. 
Appleton(b),  particularly  NoveUi  v.  i2om(c),  and  va- 
rious others  which  might  be  stated,  I  am  of  opinion, 
that  a  foreign  judgment  sought  to  be  enforced  in  this 
country  is,  in  addition  to  the  cases  referred  to  by  the 
Chief  Justice,  impeachable  for  error  apparent  on  the 
face  of  it,  sufficient  to  shew  that  such  judgment  ought 
not  to  have  been  pronounced.  But  this  leaves  open 
the  nature  and  extent  of  the  error  apparent  upon  the 
face  of  the  judgment  which  is  sufficient  to  invalidate 

the 
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the  judgment.     Upon  that  my  opinion  is,  that  it  must 

be  such  error  upon  the  face  of  the  judgment  itself,  as, 

without  any  extrinsic  evidence,  shews  that  the  Judges 

have  come  to  an  erroneous  conclusion,  either  of  law  or       Drdcb, 

fact. 

The  question  which  next  arises,  in  the  present  case,  is 
this :— of  what  does  the  judgment  here  consist,  and  does 
it  shew  such  error  on  the  face  of  it?  It  is  clear,  in  my 
opinion,  that  unless  the  reasons  appended  to  the  Aurich 
Decree  form  part  of  the  judgment  itself,  it  cannot  be 
impeached  in  this  country.  These  reasons  are  an  ela- 
borate argument,  drawn  up  and  signed  by  the  Judges 
of  the  Aurich  Court,  as  forming  grounds  for  their  de- 
cree; they  are  attached  to  the  operative  part  of  the 
judgment,  and  are  sent  with  it  to  the  ultimate  Court  of 
Appeal,  to  which  the  Court  of  Celle  itself  referred. 
There  is  no  evidence  on  this  subject  before  me,  but 
my  opinion  is,  that  these  reasons  formed  a  part  of  the 
record,  and  that  they  must  be  treated  as  an  integral 
part  of  the  judgment,  in  the  same  way  as  where  an 
arbitrator  makes  an  award  and  appends  to  it  the  rea- 
sons or  grounds  for  having  made  that  award ;  the  accu- 
racy of  that  award  is  examinable  or  impeachable,  if  the 
ground  on  which  the  arbitrator  proceeds  shall  be  found 
to  be  contrary  to  law. 

I  have,  therefore,  arrived  at  the  conclusion,  that,  in 
this  case,  these  reasons  are  examinable,  for  the  purpose 
of  ascertaining,  whether,  upon  the  face  of  them,  it  ap- 
pears the  Judges  have  come  to  an  accurate  or  an  erro- 
neous conclusion  upon  the  statement  of  the  case.  If 
the  matter  rested  here,  I  should  have  been  desirous  to 
have  had  this  case  re-argued,  upon  the  question  whether 
such  error  is  apparent,  on  the  face  of  these  reasons,  as 

would 
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1857.  would  invalidate  this  judgment.  The  Counsel  for  the 
Plaintiff  have,  however,  I  think  prudently  avoided  this 
part  oF  the  case,  and  have  preferred  to  stand  upon  the 
ground,  that  the  reasons  formed  no  part  of  the  judg- 
ment, and  that  the  judgment  itself  is  not  impeachable 
in  this  country.  I  think  that  I  am  bound  to  take  the 
law  of  the  kingdom  of  Hanoner  to  be  such  as  the 
Judges  have  pronounced  it  to  be,  and  that  if  that  law 
was  applicable,  it  entitled  the  Plaintiff  to  recover  against 
Mr.  Hennings;  but  the  strong  inclination  of  my  opinion 
is,  that,  upon  the  facts  as  stated  by  the  Judges  of 
the  Aurich  Court,  the  English  law,  and  not  the  law  of 
the  kingdom  of  Hanover,  was  that  which  governed  this 
contract. 

Upon  that  part  of  the  case,  I  should  have  allowed 
the  case  to  be  re-argued  before  me,  if  it  had  been 
wished  by  the  Counsel  for  the  Plaintiff,  but  I  have  not 
thought  fit  to  adopt  this  course,  because,  upon  the 
question  of  the  time  which  has  elapsed,  I  have  come  to 
a  conclusion  unfavourable  to  the  Plaintiff. 

It  is  undoubtedly  true  that  the  Statute  of  Limitation 
has  no  sort  of  application  in  the  case,  but  this  Court, 
wholly  independent  of  that  Statute,  has  always  con- 
sidered it  of  great  importance,  that  parties  should  not 
be  negligent  in  enforcing  their  claims. 

Now  the  question  of  the  time  stands  thus: — the  final 
judgment  was  obtained  on  the  7th  day  of  October, 
1842.  Mr.  Hennings  survived  four  years.  No  step  was 
taken  against  him  to  enforce  this  judgment.  His  assets 
were  allowed  to  be  divided,  and  no  claim  was  made 
against  his  representatives  until  this  bill  was  filed,  in 
the  year  1855,  the  exact  date  I  have  not  got  on  the 
proceedings,  but  I  assume  it  to  be  nearly  thirteen  years 

after 
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after  the  final  judgment  was  obtained*  It  is  true  that  1857. 
the  Plaintiffs  were  abroadi  that  they  resided  abroad  ;  but 
is  this  to  entitle  them,  in  cases  where  they  are  fully  cog- 
nizant of  the  facts  of  the  case,  to  delay  any  time  they  may 
please  before  enforcing  their  demand  ?  What  is  to  be 
the  limit  to  be  imposed  in  such  cases?  Even  in  cases 
of  fraud,  this  Court  will  not  allow  a  stale  demand  to  be 
enforced.  No  reason  or  explanation  is  given  why  this 
demand  was  not  enforced  at  an  earlier  period,  and 
although  this  Court,  in  the  case  of  a  foreigner  resident 
abroad,  would  be  disposed  to  look  leniently  at  a  case  of 
delay,  some  explanation  to  account  for  the  delay  is  ne- 
cessary. In  the  case  of  an  Englishman  happening  to 
be  abroad  when  the  cause  of  action  arises,  the  legisla- 
ture of  the  Courts  of  this  country  have  thought,  the 
one  in  the  case  provided  for  by  the  Statute  (a),  and  the 
others  in  such  other  cases  as  are  not  provided  for  by 
the  Statute,  but  in  analogy  thereto,  he  ought  not  to  be 
bound  by  the  lapse  of  time.  The  grounds  of  this  are 
very  obvious,  the  Englishman,  while  abroad,  is  either 
ignorant  of  his  rights  or  unable  to  take  the  proper 
means  to  enforce  them  till  he  returns  home.  Being 
absent  from  home  and  detained  abroad,  he  is  unable 
properly  to  attend  to  the  matters  which  requires  his 
attention  in  this  country,  but  even  that  has  a  limit  placed 
upon  it. 

Here,  the  Plaintiffs  are  merchants  residing  at  Celle, 
they  might  have  instituted  proceedings  against  Mr. 
Hennings  during  his  lifetime,  as  well  as  twelve  or 
thirteen  years  after  the  transaction  was  closed.  The 
Defendants  are  wholly  ignorant  of  the  whole  matter. 
Mr.  Hennings  might  have  made  some  valid  defence, 
unknown  to  the  Defendants,  arising  from  his  knowledge 

of 
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1867.  of  the  transaction,  or  from  subsequent  dealings  with  the 
Plaintiffs  themselves.  If  so,  it  has  barred  the  possi- 
bility of  its  being  adduced.  The  Def^^ndants  may  have 
been  seriously  prejudiced  by  this  delay,  and  it  appears 
to  me  that  the  Plaintiff  who  seeks  to  enforce,  in  this 
country,  a  foreign  judgment  recovered  by  him,  ought 
to  be  diligent  in  his  proceedings  for  this  purpose. 
Although  I  am  far  from  saying  he  ought  to  be  treated 
in  the  same  manner  as  if  he  had  been  resident  here, 
still  I  am  of  opinion,  that  where  the  delay  is  unreason- 
able, he  ought  not  to  obtain  the  assistance  of  this  Court 
to  enforce  bis  demand.  In  this  case,  the  Plaintiffs  have 
waited  upwards  of  twelve  years,  and  have  offered  no  ex- 
cuse for  this  delay.     I  think  this  delay  is  unreasonable. 

On  the  whole,  therefore,  although  I  have  thought  it 
fit  to  express  my  opinion  on  the  whole  case,  at  least  so 
far  as  it  was  argued  before  me,  I  have  thought  that  a 
due  regard  to  justice  and  the  necessity  of  compelling 
parties  to  enforce  their  demands  with  diligence,  requires 
me  to  dismiss  this  bill ;  but  I  am  of  opinion  that  it  is 
proper  to  dismiss  it  without  costs. 


Note. — The  Plaintifl^  appealed  to  the  Lords  Justices,  when  the 
matter  was  compromiaed  by  payment  of  2,000/.  and  costs.— 9th 
March,  1857. 
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THE  UNIVERSITY  OF  LONDON  v.  YARROW.       „     ,, 

Nov.  13. 

rilHE  testator,  Tkomcu  Braum,  by  his  will,  bequeathed  Bequett  for 
-*-     20,000/.,  which  he  possessed  in  consols,  "and  all  ^Sdifg'^J 
the  residue  of  his  personal  property  not  consisting  of  institution,  for 
lands,  houses  or  real  estate,"  to  the  University  of  ZanAm,  ^5?  «5' 
"  for  the  founding,  establishing  and  upholding  an  insti*  cunng  mala- 
ttttion,  for  investigating,  studying,  and,  without  charge  pedi  orbink 
beyond  immediate  expenses,  endeavouring  to  cure  ma-  ^J^  foJ^LJJJ!"' 
ladies,  distempers  and  injuries  any  quadrupeds  or  birds  Tiding  a  su- 
useful  to  man  may  be  found  subject  to;  for  and  towards  ^^rofenorto 
which  purpose  of  founding,  establishing  and  upholding  gi^«  f>^  ^ 
such  Animal  Sanatory  Institution,  within  a  mile  of  either  public.    Held 
Westminster,  Southwark  or  DubKn,  as  may  at  the  time  ^^jJ*J/  ^^*" 
for  making  a  decision  as  to  locality,"  by  the  Chancellor, 
&c.  of  the  University  of  London  "  be  thought  most  con- 
sistent and  expedient"      He  directed  the   residue  to 
accumulate,  not  exceeding  fifteen  years  from  his  death, 
and  to  ))e  applied  ''  solely  to  the  object  of  founding, 
establishing  and  upholding  The  Animal  Sanatory  Insti- 
tution as  aforesaid,"  to  become  vested  in  the  University 
of  London. 

He  directed  that,  previous  to  the  Animal  Sanatory 
Institution  "  being  opened  for  the  reception  of  animals 
and  cure  of  their  ailments,  a  superintendent  or  professor 
of  the  Institution  and  its  business  should  be  appointed" 
by  the  University  of  London,  and  on  a  vacancy  a  sue* 
cessor.  He  then  proceeded  as  follows : — "  And  I  will 
and  direct,  that  the  professor  or  superintendent  of  the 
said  Animal  Sanatory  Institution  shall  have  a  residence 
adjacent  thereto,  besides  a  salary,  and  that  he  shall, 

annually, 
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1866«       annually,  give,  on  the  business  of  the  said  Institution, 
^^v^>^      at  least  five  lectures,  in  English  and  free  to  the  public, 
Unfvenity  of  ^^  Some  place  to  be  appointed  by  the  governing  majority 
LoMDOM      of  the  Senate  of  the  said  University  of  London.    And  I 
Yassow.      further  desire,  that  kindness  to  the  animal  committed 
to  his  charge  sliall  be  a  general  principle  of  the  Institu- 
tion to  be  founded  as  aforesaid.    And  I  also  will  and 
desire,  that  the  Chancellor,  &c.  of  the  University  of 
London  may,  at  any  time,  if  they  shall  choose,  appoint 
a  committee  of  their  own  body  of  medical   men,  to 
control  the  number  and  cases  of  diseased  or  injured 
animals  to  be  taken  charge  of,  and  to  decide  about  the 
purchase  of  diseased  or  injured  animals  or  their  carcases, 
for  the  promotion  of  science,  as  well  as  for  to  determine 
about  any  contingency  not  hereinbefore  provided  for, 
relative  to  the  said  Animal  Sanatory  Institution/* 

If  the  University  of  London  declined  to  accept  the 
trust,  or  the  Institution  should  any  how  not  continue  to 
be  conducted  bon&  fide  for  the  said  purpose,  there  was 
a  gift  over  to  the  University  of  Dublin  for  other  pur- 
poses. 

The  testator  died  in  1862. 

The  suit  was  instituted  to  establish  the  validity  of  the 
alleged  charitable  trust. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  for  the  University 
of  London.  This  gift  for  the  establishment  of  an  Ani- 
mal Sanatory  Institution  with  a  lecturer  is  a  good  cha- 
ritable gift.  It  is  one  of  general  public  utility,  and  a 
gift  for  the  benefit  and  ornament  of  a  town  has  been 
supported ;    The  Mayor  of  Faversham  v.  Rjfder  (a). 

Secondly, 
(a)  18  Beov.  318,  and  6  De  G.,  M.  ^  G.  350. 
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Secondly,  it  does  do!  require  the  laud  to  be  purchased 
in  England  for  the  establishment  of  the  Institution,  and 
it  is  not  open  to  the  objection,  that  it  tends  to  bring  land 
in  England  into  mortmain,  as  in  Trye  v.  The  Corpora- 
tion of  Gloucester  {a)  \  Pkilpott  v.  St.  Georges  Hos- 
pital (J) ;  Crafton  v.  Frith  (c) ;  Longstaff  v.  RennU 
$on  (d). 


1866. 

The 

University  of 

London 

v. 
Yarrow. 


Mr.  Lloyd  and  Mr.  Baggalay,  for  the  executors. 


Mr.  Cairns  and  Mr.  Simpson,  for  the  University  of 
Dublin,  and  Mr.  Cotton,  for  the  next  of  kin.  First. 
This  gift  to  found  an  Institution  for  Animals  is  not  a 
good  charitable  legacy.  To  be  so,  it  must  come  within 
the  objects  enumerated  in  the  Statute  of  Charitable 
Uses  (e),  or  be  analogous  to  them ;  Morice  v.  The 
Bishop  of  Durham  (/).  Domestic  animals  cannot  be 
objects  of  a  gift  at  all.  They  cannot  be  legatees,  and 
a  gift  to  them  would  per  se  be  void  for  uncertainty  as  to 
the  objects.  To  make  the  gift  valid,  it  must  be  for  some 
recognized  public  object.  A  devise  of  a  house  to  a 
senior  fellow  of  college,  ''  to  keep  it  in  repair,  not  to 
fell  timber  without  the  consent  of  the  college,  to  live  in 
his  house  hospitably,  and  sometimes  give  entertainment 
to  the  poor,  to  distribute  cordials  and  drugs  to  them 
when  needful,  to  give  to  them  some  books  and  pam- 
phlets of  good  morals  and  piety,  and  give  an  annual  en- 
tertainment to  the  fellows,  has  been  held  void ;  Attorney- 
General  V.  Whorwoodig),  referred  to  in  The  Attorney- 
General  V.  The  Haherdashers'  Company  (/i).   In  Kendall 

V.  Granger, 


(a)  14  Ban.  173. 
(6)  21  Beav.  134. 
(0  ADeG.if  Sm.  237. 

(d)  1  Drew.  28. 

(e)  43  EUs.  c.  4. 

VOL.  XXII  I. 


(/)  9  Vet.  405,  and  S.  C,  10 
Vet.  540. 
(g)  1  Vet.  ten.  534. 
(A)  1  Myl.  i  K.  420. 
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1866*  ▼'  Granger  {a\  a  gift  **  for  the  relief  of  dotnestic  dis- 

^'^^^^  tress,  assisting  indigent  but  deserving  individuals,  or 

Univcmty  of  encouraging  undertakings  of  general  utility ,**  was  held 

Lowoow  bad. 


Tasmw. 


Secondly.  The  establishment  of  this  permanent  In- 
stitution will  require  the  purchase  of  land,  and  this 
brings  the  case  within  the  Statute  of  Mortmain. 

The  Master  of  ike  Rolls. 

This  is  a  perfectly  good  gift.  It  is  a  bequest  for  the 
purpose  of  investigating  the  diseases  of  animals  which  are 
useful  to  man,  and  healing  them,  and  for  giving  lectures 
upon  the  subject  Can  anybody  say,  that  that  is  not  a 
perfectly  good  and  charitable  purpose?  Suppose  he 
had  founded  an  institution  for  the  purpose  of  giving 
lectures  upon  comparative  anatomy  or  physiology,  would 
not  that  have  been  a  perfectly  good  and  charitable  pur* 
pose?  Combined  with  a  purpose  of  a  scientific  cha- 
racter, the  testator  seems  to  shew  some  benevolent 
disposition  towards  the  health  of  the  animals  them- 
selves; but  that  circumstance  does  not  make  the  gifl 
void.  His  shewing  a  strong  feeling  that  there  should 
be  a  knowledge  gained  of  their  diseases,  and  that  means 
should  be  taken  to  keep  them  in  health,  does  not  make 
an  investigation  into  their  diseases  at  all  inconsistent 
with  its  being  for  a  charitable  purpose,  which  this  Court 
would  carry  into  effect.  I  hold  that  this  is  to  be  quite 
as  good  a  bequest  as  if  it  had  been  for  the  establish- 
ment of  a  society  for  giving  lectures  on  comparative 
anatomy  or  physiology,  or  the  investigation  of  natural 

history. 
{a)  5  Beav.  300. 

NoTB.— See  the  casee  on  thif  eabject  in  the  note  to  Loteombe  ▼. 
Winiringham,  13  Bear.  89. 
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history.    This  is  a  gift  peculiarly  connected  with  what  1866. 

is  useful  to  mankind,  and,  therefore,  I  must  make  a  de-  ^-^  -"*- 

claratioD  that  this  is  a  valid  charitable  bequest.  University  of 

LOMDOH 

Note.— Affirmed  by  the  Court  of  Appeal,  29th  April,  1857.  ^    ^' 


Die.  15. 

HOLLOW  AY  V.  RADCLIFFE.  1857. 

Jan.  21. 
rilHE  testator,  John  Radcliffe  the  elder,  by  his  will  Devise,  after 

-*-    dated  in  1832,  devised  and  bequeathed  his  real  P/^JJilJ-r^*^ 

and  personal  estate  as  follows : — **  to  my  wife  Mary  amongst  the 

Radcliffe^  for  and  during  the  term  of  her  natural  life,  g^i  personal 

she  maintaining,  educating  and  bringing  up  my  son  '•fpresenta- 

John  Radcliffe;  and  from  and  after  the  decease  of  my  and  the  like 

said  wife,  I  give,  devise  and  bequeath  the  real  and  per-  [iJe""ro*e*had 

sonal  estate  unto  my  son  John  Radcliffe^  if  he  shall  be  been  to  be  paid 

then  living,  upon  his  attaining  the  age  of  twenty-one  "|"te*of  Distri-" 

years,  to  hold  to  him,  his  heirs,  executors,  administra-  bution." 

'.  ^  ,>.  ,,      Held,  that  the 

tors  and  assigns  for  ever.     But  in  case  my  son  John  class  were  to 

Radcliffe  shall  happen  to  die  in  the  lifetime  of  my  dear  ^^^^^^^^ 
wife  [which  happened],  or  surviving  her,  shall  die  before  tor's  death, 
he  attains  the  age  of  twenty-one  years,  then,  upon  the  festatorV  * 
decease  of  my  wife,  or  of  my  son,  in  case  he  survives  widow  and  his 
her  and  dies  before  be  attains  the  said  age,  I  direct,  notequally,   ' 
authorize  and  empower  my  executors  {Holloway  and  butaccording 
Jones)  to  sell ;  and  as  to  the  money  to  arise  from  such  i.  «  one-third' 
sale  or  sales,  after  payment  of  all  expenses  attending  ^nd^^tw^thWa 
the  same,  I  give  and  bequeath  one  moiety  or  equal  half  to  the  son. 
part  thereof  unto  and  equally  amongst  my  legal  personal  entitled  to 
representatives^  in  such  and  the  like  manner  as  if  the  two-thirds  of 
til  t  •  1  1         1      o  !•  Tx-      *"  estate  di- 

same  had  been  to  be  paid  under  the  otatute  of  Dis-  rected  to  be 

tribution:    and  as  to  the  other  moiety  or  equal  half  «°»^*'^^?f ''"*^ 

'  •'  *  personalty. 

part  Held,  that  it 
had  not  been 
n-cooverted  into  realty  by  acts  of  A.  B.  done  independent  of  the  penon  entitled  to 
the  other  one-third. 

m2 


HoLLiyWAT 

V 

RAocLirrs* 
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part  thereof,  I  give  and  beqaeatb  die  same  unto  and 
equally  amongst  the  legal  penonal  repretentatwes  of  my 
said  wife,  to  be  paid  in  manner  aforesaid." 

The  testator  appointed  the  Plaintiff,  Holloway,  and 
others  executors.  The  testator  republished  his  will  in 
1835,  and  died  in  1840. 

John  RadcUffe  the  son  was  the  only  next  of  kin  of 
the  testator  at  his  death.  He  married  in  1850,  and 
died  in  1852,  in  the  life  of  his  mother,  who  died  in  1856. 
This  gave  rise  to  the  first  question,  as  to  the  construc- 
tion of  the  gift  to  the  **  legal  personal  representatives." 

Another  question  arose  under  the  following  additional 
circumstances.  The  property  which  passed  by  the  first 
testator's  will  consisted  of  personal  estate  of  the  value 
of  1,000/.,  and  the  following  real  estate : — 1st,  the  Eger- 
ton  Arms;  2nAf  six  cottages  in  Egerton  Street;  3rd, 
a  dwelling-house  in  Brook  Street;  and  four  other  pro- 
perties,  which  it  is  unnecessary  to  specify.  By  a  settle- 
ment made  in  1850,  on  the  marriage  of  John  RadcUffe 
the  son,  he  conveyed  the  Egerton  Arms,  the  six  cottages, 
and  the  dwelling-house,  specifically  (subject  to  the  life 
estate  of  the  widow)  to  two  trustees  and  their  heirs,  to 
the  use  of  himself  for  life,  with  remainder  to  his  wife  for 
life,  with  remainder  to  his  children  as  they  should  ap- 
point, and  in  default  to  the  children  equally  in  tail. 

John  RadcUffe  made  his  will  in  April,  1852,  whereby, 
after  reciting  his  marriage  settlement,  he  devised  the 
real  estate  comprised  therein  as  therein  mentioned.  He 
died  in  the  same  year. 

There  was  issue  of  the  marriage  one  child  only,  who 

died 
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died  two  hours  after  iU  birth,  without  having  been 

named. 

Hollo  WAT 

V, 

The  real  estate  had  all  been  sold,  and  the  fund  in    Radcliffb. 
question  consisted  of  2,742/.  lOs.,  being  a  moiety  of  the 
aggregate  amount  of  the  sale  of  the^real  estate. 

After  the  death  of  the  widow  of  the  first  testator, 
which  occurred  in  January ^  1856,  a  special  case  was 
filed  to  determine  the  several  questions  and  the  rights 
of  the  parties  to  the  fund. 

Mr.  Follett  and  Mr.  Amphlett,  for  Hollaway,  the 
executor  of  the  first  testator,  stated  the  case,  and  that 
the  questions  were,  first,  as  to  the  meaning  of  the  words 
"  legal  personal  representatives,"  kc;  secondly,  at  what 
period  that  class  was  to  be  ascertained;  and,  thirdly, 
whether,  by  the  efiect  of  the  subsequent  dealing  by  the 
son,  the  purchase-money  arising  from  the  sale  of  the 
real  estate  passed  as  realty  or  personalty. 

Mr.  Lindley,  for  the  representative  of  the  widow  of 
the  first  testator.  The  widow  was  entitled  to  one- 
half,  or,  at  all  events,  one-third  of  the  fund.  By  the 
words  in  question,  the  property  passed  to  the  persons 
entitled  under  the  Statute  of  Distributions.  In  Cotton 
V.  Cotton  (a),  under  a  bequest  to  the  ''  legal  representa- 
tives" of  a  person  who  was  dead,  it  was  held,  that  the 
next  of  kin,  according  to  the  Statute  of  Distribution, 
were  entitled  to  the  fund ;  and  it  appears  from  the  de- 
cree (b),  that  the  widow  was  not  excluded,  but  was  en- 
titled to  take  as  one  of  the  persons  pointed  out  by  the 
Statute. 

Secondly.  The  class  is  to  be  ascertained  at  the  death 

of 
(a)  2  Beav.  67.  (()  10  Beav.  365,  n. 
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1856.       of  the  original  testator;  Cabkr.  Cable  (a);  Marhham 
^-^^^       v.Ivattib). 

HOLLOWAT 

9. 

RAocLirri.  Thirdly.  Generally,  where  there  is  a  child,  the  widow 
takes  one-third  under  the  Statute,  but  here  the  gift  is 
**  unto  and  equally  amongst  my  legal  personal  represen- 
tatives.*' The  Statute  is  referred  to,  by  the  testator,  for 
the  purpose  of  ascertaining  the  persons  to  take,  and  the 
will  then  determines  their  shares.  They  are  to  take 
**  equally,"  and  the  widow  is,  therefore,  entitled  to  one- 
half  of  the  fund.  To  hold  otherwise,  would  be  to  strike 
out  the  word  ''  eqaally**  from  the  will. 

TAe  Mastbb  of  the  Rolls  referred  to  Long  v.  Wat- 
kinson  (c). 

Mr.  R,  Palmer  and  Mr.  Osborne^  for  devisees  under 
the  will  of  the  son.  First,  the  class  is  to  be  ascertained 
at  the  death  of  the  testator.  In  this  all  the  modem 
authorities  concur.  Secondly,  the  widow  of  the  first 
testator  is  excluded.  The  whole  scheme  of  the  will  is, 
in  the  event  which  has  happened,  to  give  one-half  of 
the  fund  to  the  representatives  of  the  son,  and  the  other 
half  to  the  representatives  of  the  widow.  It  would  be 
quite  inconsistent  to  give  three-fourths  of  the  whole  to 
the  representatives^of  the  widow.  The  word  ''  equally" 
shews  that  a  class  of  persons  are  to  take  the  first  moiety, 
who,  under  the  Statute,  would  take  equally  as  between 
them,  and  to  introduce  the  widow  into  the  class  would 
necessarily  be  to  create  an  inequality.  The  gift  to  the 
legal  perf^onal  representatives,  according  to  the  Statute, 
must  mean  the  next  of  kin,  and  a  bequest  by  a  husband 
to  his  next  of  kin  does  not  include  his  widow ;  Garrich 

y.  Lord 

(a)  16  Beav.  607.  (6)  20  Beav,  579. 

(c)  17  fifao.471. 
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V.  Lord  Camden  {a),  where  there  was  a  direction  to  di- 
vide the  residue  **  amongst  my  next  of  kin,  as  if  I  had 
died  intestate/'  The  converse  is  equally  true,  when  the 
gift  is  to  the  next  of  kin  of  the  wife,  there  the  husband 
is  excluded;  Gnrrick  v.  Lord  Camden {b);  Bailey  v. 
Wright  {c),  where  the  ultimate  limitation  of  the  settle- 
ment was  "  for  the  next  of  kin  or  personal  representa- 
tives" of  the  wife.  Robinson  v.  Smith  (d),  where  it 
was  to  the  ^*  personal  representatives*'  of  the  wife.  In 
Kilner  v.  Leech  (e),  the  ultimate  limitation  in  a  marriage 
settlement  of  the  husband's  property  was,  for  the  hus- 
band, "  next  of  kin  or  personal  representatives,"  and 
a  similar  limitation  as  to  the  wife's  property,  and  the 
claims  of  the  husband's  executors,  and  of  his  residuary 
legatee  and  widow,  were  rejected.  They  also  cited  on 
this  point,  Saberton  v.  SkeeU(f);  Price  v.  Strange (g), 
and  Daniel  y.  Dudley  {h). 


1866. 

HOLLOWAT 
V. 

Radcliffb. 


Lastly,  by  the  settlement  of  the  son  and  by  his  will,  it 
is  clear  that  he  elected  to  take  the  real  estate  in  its  cha- 
racter of  realty  and  not  as  personalty.  If  the  son  had 
survived  his  mother,  there  would  have  been  no  conver- 
sion, and  there  is  no  reason  why  the  opposite  event 
should  make  any  difference  in  the  character  of  the  pro- 
perty. 


Mr.  Lloyd  and  Mr.  Joliffe,  for  the  next  of  kin  of  the 
first  testator  living  at  the  death  of  the  tenant  for  life, 
cited  Bird  v.  Luckie(i);  Pope  v.  Whitcombe{k);  Say 
V.  Creed  {I);  De  Trafford  v.  Tempest  (m). 

Mr. 


(fl)  14  Ve$.  872. 

(6)  Ibid.  382. 

(f)  18  r«.  49. 

(d)  6  Sim.  47. 

(f)  10  Betm.  362. 

if)  1  Bmu.  i  Mifl.  587. 


(g)  6  Madd.  159. 
(/i)  1  PfiUlips,  1. 
(i)  8  Hare,  307. 
Ik)  3  Mer.  689. 
(/)  5  Hare,  580. 
(m)  21  Beav.  564. 
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1866.  Mr.  Selwyn  and  Mr.  Freeling,  on  behalf  of  parties 

claiming  under  the  will  of  the  son,  insisted  that  the  pro- 
perty was  of  the  quality  of  personal  estate. 


HOLLOWAT 
V. 

Radcliffb. 


The  Mastbb  of  the  Rolls.   I  will  consider  this  case. 


1857. 
Jan.  21.  The  MastbR  of  the  RoLts. 

The  questions  which  arise  are,  first,  whether  the  per- 
sons who  are  to  take  under  the  designation  "  my  legal 
personal  representatives**  are  the  persons  who  were  next 
of  kin  of  the  testator  at  the  time  of  his  decease,  or  the 
persons  who  would  have  been  his  next  of  kin  if  he  had 
died  simultaneously  with  his  wife.  Secondly.  If  the 
next  of  kin  take,  then  the  question  arises  whether  the 
widow  is  excluded  by  the  expression  used  in  the  will, 
and  if  not,  then  whether  she  takes  one-half  or  one-third 
of  that  moiety.  Thirdly.  Whether  the  share  of  the  son 
in  this  moiety,  if  he  take  any,  passes  under  his  will  as 
personal  or  as  real  estate.  On  the  first  point,  these 
words  must  mean  next  of  kin  of  the  testator  to  be  ascer- 
tained at  his  death,  and  not  those  who  would  have  been 
his  next  of  kin  in  case  he  had  died  simultaneously  with 
his  widow.  The  exclusion  of  any  other  meaning  than 
next  of  kin  according  to  the  Statute  is  evident,  from  the 
reference  to  the  statute  for  the  purpose  of  ascertaining 
the  persons  who  are  to  take  beneficially,  and  none  of 
those  cases  apply  where  a  gift  is  made  to  the  legal  per- 
sonal representatives  of  another,  and  it  is  held,  that  the 
legal  personal  representatives,  in  their  strict  legal  accep- 
tation (that  is,  executor  or  administrator),  take,  not 
beneficially,  but  in  trust  for  others.  In  this  case,  the 
words  **  legal  personal  representatives"  designate  the 

persons 
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persons  to  take  beneficially,  and   these  persons  are       1867. 
pointed  out  to  be  those  to  whonii  under  the  Statute,     u^^^^ 
the  money  would  be  paid.    The  words  '^  legal  personal  «. 

representatives''  are  more  flexible  than  the  words  "  next  B^«>c«'»'"- 
of  kin/*  and,  as  ^  legal  personal  representatives/'  in 
the  strict  signification  of  the  term,  do  not  take,  these 
words  are  to  be  taken  in  conjunction  with  the  rest  of 
the  will,  in  order  to  discover  the  persons  intended,  and 
consequently  are  not  pointedly  affected  by  the  observa- 
tions applicable  to  the  words  ''next  of  kin"  to  be  found 
in  Cable  v.  Cable  (a),  and  Markham  v.  Ivatt  (i). 

By  referring  to  the  Statute,  to  point  out  the  persons 
who  are  to  take,  the  testator  has  expressed  that  those 
are  to  take  whom  the  Statute  of  Distribution  designates, 
that  is,  certain  persons  who  are  living  at  the  death  of 
the  person  whose  estate  is  to  be  distributed.  Primd 
facie,  therefore,  this  is  the  meaning  of  the  testator. 
There  certainly  might  be  words  introduced  which  would 
specify  some  other  time  as  the  period  at  which  the 
class  was  to  be  ascertained,  but  there  are  none  here. 
The  case  would  have  been  much  varied  if  the  words  had 
run  ''  in  such  and  the  like  manner  as  if  the  same  had 
been  then,  or  at  that  time,  to  be  paid  under  the  Statute 
of  Distribution/'  or  even  if  the  words  ''  were  then"  had 
been  substituted  for  the  words  "  had  been  /'  but  it  is 
simply  **  in  such  and  the  like  manner  as  if  the  same  had 
been  to  be  paid  under  the  Statute  of  Distribution/'  im* 
porting,  as  iar  as  any  time  is  thereby  expressed,  a  past 
rather  than  a  present  ascertainment  of  the  class.  The 
words  therefore  designate  the  next  of  kin  of  the  testator 
who  survived  him,  according  as  the  class  is  ascertained 
by  the  Statute  of  Distribution. 

On 
(<i)  16  Beav.  507.  (6)  20  Beav.  579. 
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1867.  On  the  Becood  question,  the  next  of  kin  of  the  testa- 

tor,  according  to  the  Statute,  who  survived  him  were  his 
son  and  his  widow,  and  if  the  distribution  be  made  ac- 
cording to  the  Statute,  his  son  would  take  two-thirds 
and  his  widow  one-third ;  but,  on  the  part  of  the  widow, 
it  is  contended,  that  she  took  half,  and  that  the  true 
reading  is  to  refer  to  the  Statute,  to  ascertain  who  are 
the  persons  to  take  under  the  description  of  ^*  legal  per- 
sonal representatives^*  and  nothing  more,  and  thereby 
give  effect  to  the  words  ''  equally  amongst."  It  will  be 
seen  that  though  the  testator  gave  this  moiety  equally 
between  the  persons  so  ascertained,  still  the  Statute  of 
Distribution  is  referred  to,  not  only  for  the  purpose  of 
pointing  out  who  are  the  persons  to  take,  but  also  for 
the  purpose  of  pointing  out  the  manner  in  which  they 
are  to  take;  that  is,  that  the  will  directs  that  the 
persons  pointed  out  by  the  Statute  are  to  take  this 
moiety  ''  in  the  like  manner"  prescribed  by  the  Statute. 
Upon  this,  if  the  matter  rested  here  and  there  was 
nothing  more  in  the  will,  this  moiety  would  be  divided 
into  three  parts,  and  one  would  go  to  the  widow  and 
the  other  two  to  the  son. 

But  there  still  remains  the  argument,  on  the  general 
scope  and  effect  of  the  rest  of  the  will,  from  which  it  is 
contended,  that  the  effect  is  to  exclude  the  widow  from 
any  participation  in  this  moiety.  This  argument  is 
founded  on  the  fact  of  the  testator  having,  by  the  early 
part  of  his  will,  provided  for  his  widow  and  his  son,  and 
having  then,  on  the  death  of  the  widow,  if  she  survived 
him,  divided  the  whole  property  into  moieties,  and 
having  given  one  moiety  to  the  relatives  of  the  widow, 
and  the  other  moiety  to  his  own  relatives.  From  this  it 
is  argued,  that  the  moiety  given  to  her  relatives  is  the 
measure  of  his  bounty  as  to  what  both  she  and  they 
were  to  take;  but  in  truth  this  argument  would  lead  me 

to 
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to  the  ezclasion  of  the  son,  as  well  as  the  widowi  from  1857. 
any  fmrticipation  in  the  first  moiety,  and  I  have  had  to 
consider  this  argument  in  coming  to  the  conclusion  I 
have  expressed,  tiz.,  that  the  next  of  kin  of  the  testator, 
at  the  period  of  his  death,  are  the  persons  described  by 
the  words  of  that  bequest.  Having  come  to  that  con* 
elusion,  which  induces  roe  to  include  the  widow  as  one 
of  the  persons  specified  as  legatees  of  that  moiety,  I 
cannot  strike  out  her  name,  by  reason  that  the  other 
moiety  is  given  to  her  legal  personal  representatives,  to 
be  ascertained  in  like  manner  by  reference  to  the  Sta- 
tute. 

The  first  moiety,  therefore,  passed  in  thirds;  one- 
third  to  the  widow  of  the  testator,  and  two-thirds  to  the 
son,  and  the  two-thirds  passed  by  the  son*s  will. 

As  the  two-thirds  which  passed  by  his  will  to  the 
son,  it  remains  to  consider,  whether  they  passed  as  real 
or  personal  estate.  The  original  testator  directed  the 
property  to  be  converted  into  personalty.  There  is  an 
absolute  trust  for  sale  before  the  division  is  to  be  made 
into  moieties.  By  his  will,  therefore,  in  the  event  which 
has  happened,  the  real  estate  was,  on  the  death  of  the 
widow,  converted  into  personalty.  The  question  is, 
whether,  as  the  will  of  the  son  devises  it  specifically, 
subject  to  the  life  estate  of  his  mother,  he  ought  to  be 
treated  as  reconverting  it  into  real  estate,  or  as  electing 
to  hold  and  keep  his  share  of  it  as  real  estate.  The 
question,  however,  is  settled  by  my  decision,  which 
limits  the  interest  of  the  son,  in  the  real  estate,  to  two 
undivided  third  parts  therein.  The  will  of  the  son  was 
framed  in  the  anticipation  that  he  should  survive  the 
widow,  and  he  disposes  of  the  whole,  subject  to  her  life 
estate  therein.  But  the  trust  for  conversion,  on  the 
death  of  the  widow,  was  for  the  benefit  of  all  the  next  of 

kin; 
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1867. 
Hollow  AT 

0. 

Radcliffe. 


kin ;  and  unless  they  all  concurred,  in  electing  to  take 
the  property  as  land,  the  trust  took  effect.  It  would 
be  repugnant  to  the  principles  on  which  the  doctrine  of 
conversion  and  reconversion  rest,  to  hold  that  one  of 
the  legatees  of  an  undivided  share  in  the  produce  of 
real  estate  directed  by  the  testator  to  be  converted  into 
personalty  could,  without  the  assent  of  the  others,  elect 
to  take  his  share  as  unconverted,  and  in  the  shape  of 
real  estate. 


The  two-thirds  of  the  son,  therefore,  passed  as  per- 
sonal estate,  and  as  such,  in  the  hands  of  his  executors, 
are  subject  to  the  trusts  of  his  will. 


PENNELL  V.  MILLAR. 


1856. 
Dec,  5. 

1857. 
Jan,  20. 

A  young  no-     fyiLLIAM  LEONARD  FELIX  Lord  HUNT- 
taining twenty-  INGTOWER^  during  his  minority,  had  been 

one,  for  a  •mall  engaged  with  a  Colonel  Copland  and  Mrs.  Edmonds  in 

consideration!  ,  •      i  -n 

conveyed  his     &  senes  of  extensive  bill  transactions. 

reversion  in 

real  estates, 

and  assigned 

policies  which 

nad  been  e^ 

fected  on  his 

life  in  his 

name,  for 

securing 

20,000/.,  with 

a  proviso  for  redemption  and  reconveyance  of  the  estates  and  policies  on  payment. 

After  a  delay  of  fourteen  years  the  transaction  was  set  aside,  and  in  the  meantime  the 

policies  had  heen  sold  under  a  power  of  sale.     Held,  that  the  mortgage  must  stand  as 

a  security  for  the  moneys  actually  advanced,  but  not  for  the  premiums  which  the 

mortgagee  had  paid  for  keeping  up  the  policies. 

In  the  same  case,  the  bill  specifically  asked  for  the  re-assignment  of  the  policies, 
and  the  pajrment  of  the  produce  of  those  sold  under  the  power  of  sale.  The  same 
relief  was  asked  at  the  hearing,  and  was  given  by  the  decree.  After  the  decree  had 
been  passed,  the  Plaintiffs,  finding  the  account  in  respect  of  receipts  and  pavments  of 
the  policies  would  be  onerous  to  them,  obtained  a  rehearing,  and  then  asked  that  thb 
part  of  the  decree  might  be  omitted.  The  Court  held  them  entitled,  and  rectified  the 
decree  accordingly,  and  without  costs. 


He  attained  twenty-one  on  the  2nd  of  «/tc/y,  1841,  at 
which  time  his  acceptances  to  a  considerable  amount 
were  in  the  hands  of  a  Mr.  Dobson,  a  diamond  dealer  in 
the  City. 

By 
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By  a  mortgage,  dated  the  8th  of  December,  1841|  and  1856. 
made  between  Lord  Huntingtower  of  the  first  part. 
Colonel  Copland  and  Mrs.  Edmonds  of  the  second  part, 
and  Dobson  of  the  third  part,  after  reciting  (amongst 
other  things)  that  Colonel  Copland  and  Mrs.  Edmonds 
were  indebted  to  Dobson  m  19,051/.  18«.  Qcf.,  on  an  ac- 
count stated,  and  had  given  Dobson  divers  bills  for  pay- 
ment of  such  debt,  on  some  of  which  Lord  Hunting- 
tower  was  liable,  as  acceptor,  and  reciting  that  Lord 
Huntingtower  was  justly  indebted  to  Colonel  Copland 
and  Mrs.  Edmonds  in  the  like  principal  sum  of  19,051/. 
18tf.  9c/.,  on  an  account  stated,  and  that  the  three  had 
applied  to  Dobson  for  a  loan  to  Lord  Huntingtower  of 
948/.  \s.  3d.,  and  had  proposed  and  agreed  to  pay  to 
Dobson  the  two  sums,  making  together  20,000/.,  the 
19,051/.  18«.  9c/.  to  be  taken  as  a  satisfaction  of  the 
debt  to  Dobson,  and  of  the  debt  due  from  Lord  Hunting* 
tower  to  Colonel  Copland  and  Mrs.  Edmonds;  and  re- 
citing a  warrant  of  attorney  given  by  the  three  for 
confessing  a  judgment  for  40,000/.,  It  was  witnessed, 
that  in  consideration  of  948/.  Is.  3d.  paid  to  Lord  Hunt- 
ingtower, he  conveyed  to  Dobson  certain  real  estates,  to 
which  he  was  entitled  (subject  to  the  life  estate  of  his 
father,  the  Earl  Dysart),  to  hold  for  ninety  years,  if  Lord 
Huntingtower  should  so  long  live.  And  Lord  Hunting^ 
tower.  Colonel  Copland  and  Mrs.  Edmonds  assigned  to 
Dobson  eight  policies  of  assurance  on  the  life  of  Lord 
Huntingtower,  one  of  which  for  4,000/.  had  been  granted 
and  made  payable  to  Colonel  Copland,  a  second,  for 
5,000/.  had  been  granted  and  made  payable  to  Mrs. 
Edmonds,  and  the  remaining  six  for  1 1,000/.  in  the  aggre- 
gate, and  dated  in  November,  1841,  had  been  granted 
to  and  made  payable  to  Lord  Huntingtower.  The  deed 
contained  a  proviso  for  the  redemption  and  re-convey- 
ance and  re-assignment  of  all  the  aforesaid  premises,  on 
payment  by  Lord  Huntingtower  to  Dobson  of  20,000/. 

on 
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on  the  30th  of  May^  1842.  Lord  HuntingtaweTf  Ck>loiieI 
Copland  and  Mrs.  .Edmonds  covenanted  to  pay  the 
20^000/.  and  the  premiums,  and,  in  default,  a  power  was 
given  to  Dobson  to  keep  them  up,  and  also  to  sell  the 
property  mortgaged  and  the  policies. 

Lord  Huntingtowtr,  having  embarked  in  the  trade  of 
horse  dealer  and  coach  proprietor,  was  made  bankrupt 
on  the  2nd  of  September,  1842,  and  the  Plaintiffs  were 
his  assignees.  Colonel  Copland  and  Mrs.  Edmonds 
were  made  bankrupts  in  the  same  year.  Dobson  died 
in  April,  1860. 

In  1853,  the  assignees  of  Lord  Huntingiower,  after 
twelve  years'  delay,  instituted  this  suit,  against  the  exe- 
cutor of  Dobson,  and  the  assignees  of  Copland  and  JEd^ 
monds,  impeaching  the  mortgage  of  1841  on  the  ground 
of  fraud  and  inadequacy  of  consideration.  The  bill 
prayed,  first,  that  the  mortgage  might  be  declared 
fraudulent  and  void,  and  delivered  up  to  be  cancelled. 
Secondly,  that  the  several  policies  which  had  been  as- 
signed by  Lord  Hnntingtower  might  be  delivered  up  to 
the  Plaintiffs;  and  by  amendment  it  prayed  for  payment, 
to  the  Plaintiffs,  of  the  purchase-money  of  such  of  them 
as  had  been  sold.  Thirdly,  or  otherwise  that  it  might  be 
declared,  that  the  indenture  of  1841  ought  to  stand  as 
a  security  only  for  the  sum  of  948/.  h.  ^d. 

It  appeared  that  the  first  two  policies  for  9,000/.  had 
dropped,  and  that  the  other  six  policies  had  been  sold 
under  a  power  in  the  mortgage  deed,  and  had  pro- 
duced 700/. 

The  cause  came  on  for  hearing  on  the  27lh  and  28th 
oi  June,  1856. 

Mr.  Boypell  and  Mr.  O.  8.  Law  for  the  Plaintiff. 

Mr. 
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Mr.  R.  Palmer  and  Mr.  G.  L.  Russell  for  the  exe-       1856. 

cutor  of  Dobson.  ""^  "^ 

Pen NELL 

Mr.  Follett  for  other  parties.  Millar. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
transaction  could  not  standi  and  he  ordered  the  security 
to  be  set  aside,  on  payment  of  what  had  been  received 
by  Lord  Hunting  tower ,  with  interest.  But  he  gave  no 
costs,  in  consequence  of  the  laches  of  the  Plaintiffs  in 
not  instituting  the  suit  until  after  Dobson*s  death. 


After  the  Court  had  delivered  judgment,  the  following 
conversation  took  place  : — 

Mr.  Law.  It  appears  that  there  are  certain  policies 
of  insurance.  Will  your  Honor  direct  an  account  as  to 
those  ? 

The  Mabtbb  of  the  Rolls.  Yes.  Who  paid  the 
premiums? 

Mr.  RoupelL  Mr.  Dobson.  He  must  have  credit  for 
the  amount  of  those  premiums,  and  there  will  be  a  de- 
cree for  payment  of  the  balance. 

jThe  Master  of  the  Rolls.    Yes. 


In  consequence  of  this,  a  direction  to  take  the  follow- 
ing accounts  has  been  inserted  in  the  decree : — An 
account  of  the  premiums  paid  by  Dobson,  or  by  his  ex- 
ecutor since  his  death,  in  respect  of  the  policies  of  in- 
surance mentioned  in  the  mortgage  deed,  with  interest 
at  five  per  cent. 

2.  An 
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2.  An  account  of  the  monies  received  by  I%omas 
Dohson  or  his  executor  in  respect  of  the  said  policies, 
with  interest.  And  in  case  it  shall  appear  that  the  pay- 
ments of  Dohson  and  his  executor,  and  interest,  ex- 
ceeded their  receipts  and  interest,  then,  upon  payment 
by  the  PlaintiflTs  to  DobsorCs  executor  of  the  balance, 
and  of  948/.  U.  3d.,  and  interest,  let  Millar  deliver  up 
the  indenture  to  the  Plaintiff  to  be  cancelled.  But  in 
case  the  receipts  of  Dohson  and  his  executor  in  respect 
of  the  policies  and  the  interest  exceeded  the  amount 
paid,  then  the  amount  was  to  be  deducted  from  the 
948/.,  and  on  payment  by  the  Plaintiffs  of  the  balance, 
the  mortgage  deed  was  to  be  delivered  up  to  be  can- 
celled, and  satisfaction  entered  on  the  judgment. 


The  Plaintiffs  discovering  that,  in  respect  of  the  pre- 
miums on  the  policies,  a  very  considerable  sum  would 
be  found  due  from  them  (about  2,000/.  and  interest), 
moved,  on  the  22nd  of  December,  1855,  to  omit  from  the 
decree  all  account  respecting  the  policies.  The  motion 
was  refused  with  costs,  and  the  decree  was  passed  and 
entered  on  the  9th  of  May,  1856,  in  its  present  form. 

The  Plaintiffs  thereupon  obtained  an  order  to  rehear 
the  cause,  which  now  came  on. 

Mr.  FolUtt  and  Mr.  G.  S.  Law  for  the  Plaintiffs. 
The  accounts  directed  respecting  the  premiums  on  the 
policies  ought  to  be  altogether  omitted  from  the  decree. 
We  do  not  dispute  that  the  premiums  would  have  to  be 
paid  by  the  Plaintiffs  if  the  policies  were  restored  to 
them,  but  they  do  not  now  exist  and  cannot  be  re- 
assigned. The  Plaintiffs,  at  the  first  hearing,  were  en- 
titled to  an  inquiry  as  to  what  had  become  of  them,  and 
when  the  circumstances  had  been  ascertained,  then,  by 

analogy 
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analogy  to  the  cases  of  breaches  of  trust,  they  might        1856. 
either  have  adopted  or  repudiated  the  policies. 

The  Court  has  set  aside  the  transaction  on  the  ground 
of  a  gross  fraud  having  been  practised  on  Lord  Hunt- 
ingtower;  every  part  of  it  is  therefore  tainted  and  void, 
including  that  part  which  provided  for  effecting  and 
keeping  up  policies  to  an  enormous  amount,  while  the 
whole  debt  was  no  more  than  948/.  It  was  a  fraud  to 
effect  the  11,000/.  policies,  and  being  effected  in  the 
mortgagee's  name,  he  had  no  sufficient  insurable  interest 
in  the  life  to  render  them  valid. 

Where  annuities  are  set  aside  under  the  Annuity  Acts, 
the  premiums  paid  by  the  grantees  on  the  policies  are 
never  allowed ;  Ex  parte  Shaw  (a);  and  though  some- 
times allowed  on  setting  aside  sales  of  reversions, 
Gwynne  v.  Heaton  (6),  still  there  is  no  case  of  such  an 
allowance  being  sanctioned  where  the  policies  cannot  be 
restored  to  the  Plaintiff. 

Mr.  R,  Palmer  and  Mr.  6r.  i.  Russell  for  the  De- 
fendant. This  is  an  attempt  to  obtain,  by  rehearing, 
that  which  was  refused  with  costs  on  the  motion  in  De- 
cember,  1855.  Upon  the  pleadings,  the  Plaintiffs  are 
not  entitled  to  what  they  now  ask.  They  might  have 
made  a  case  by  the  bill  for  getting  rid  both  of  all  bene- 
fit of  and  liability  on  the  policies ;  they  have,  however, 
done  the  reverse ;  the  bill  expressly  claims  them  as  be- 
longing originally  to  the  Bankrupt,  and  as  being  within 
his  order  and  disposition  at  the  time  of  his  bankruptcy, 
and  the  prayer  of  the  bill  specifically  asks  for  their  de- 
livery. The  answer  stated  the  sale,  the  Plaintiffs  after- 
wards amended  their  bill,  and,  by  amendment,  asked 

for 
(a)  $  Vuey,  620.  (6)  1  Bro.  C.  C.  10,  U. 
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1856.  for  payment  to  them  of  the  produce  of  the  sale  of  the 
policies.  They  cannot,  therefore,  now  make  out  a  case 
directly  opposed  to  that  raised  by  their  pleadings. 

2.  When  sales  are  set  aside,  the  deeds  stand  as  a 
security  for  all  that  has  been  bond  fide  paid  while 
they  were  allowed  to  remain  unimpeached.  The  relief 
granted,  in  such  cases,  is  on  the  principle  of  repayment 
of  what  is  '^  fair  and  reasonable/'  and  in  Hoffman  v. 
Cooke  (a),  it  was  considered,  even  in  a  transaction 
where  there  was  no  contract  to  that  eflfect,  that  it  was 
right  to  include,  under  those  terms,  premiums  for  in- 
suring the  grantor's  life.  The  cases  of  setting  aside 
annuities  for  a  defect  in  the  memorial,  such  as  Ex  parte 
Shaw  (b),  have  no  application  to  this  case,  for  in  those 
cases  there  was  no  contract  to  insure,  as  in  the  present, 
and  where  purchases  have  been  set  aside,  the  sums 
paid  for  insurance  have  always  been  allowed,  Gtcynne 
V.  Heaton  (c);  Heathcote  v.  Paignon  (d).  This  appears 
from  the  terms  of  the  decree  (e)  of  Sir  L.  Kenyan,  M.  R., 
and  which  was  affirmed  by  Lord  Thurlow*  Here 
11,000/.  of  the  policies  were  in  the  name  of  Lord  Hunt- 
infftower,  and  by  the  proviso  for  redemption,  the  mort- 
gagee was  bound  to  restore  them.  The  present  impos- 
sibility of  reassigning  them  does  not  alter  the  case,  for 
two  were  allowed  to  drop  by  the  neglect  of  Lord  Hunt- 
ingiower  to  keep  them  on  foot,  pursuant  to  his  covenant, 
and  the  remaining  six  were  sold,  under  an  express  power 
of  sale  contained  in  the  mortgage  deed. 

3.  The  Plaintiffs  have,  by  their  laches,  disentitled 
themselves  to  what  they  now  ask.    They  have  allowed 

payments 

(a)  6  Vetey,  622.  (d)  2  Bro.  C.  C.  166. 

(6)  Ibid,  620.  {€)  Ibid,  171. 

(c)  1  Bro.  C.  C.  10,11. 


Pennell 
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payments  to  be  made  on  the  faith  of  the  deed,  and  with-        1866. 

out  challenging  its  validity;  they  have  taken  the  chance 

of  the  death  of  Lord  Huniingiower  in  the  meanwhile, 

by  which,  upon  the  transaction  being  afterwards  an-       Millar. 

nulled,  they  would  have  recovered  20,000/.  after  paying 

the  premiums. 

Lastly,  it  is  not  the  proper  oflSce  of  a  rehearing  to  en- 
able Plaintifis  to  withdraw  from  an  option  and  election, 
exercised  at  the  first  hearing,  of  adopting  a  transaction 
and  to  enable  them  to  repudiate  it  merely  because  it 
turns  out  disadvantageous  (a). 

Mr.  FoUett  in  reply.  The  whole  transaction  was  a 
fraud  from  the  beginning,  and  therefore  no  part  of  it  can 
stand. 

The  Master  of  the  Rolls.  I  think  I  must  look  to 
the  merits  of  the  case,  and  I  will  take  time  to  consider 
it. 


1857. 
The  Master  of  the  Rolls.  jan.  20. 

This  is  a  petition  of  rehearing,  presented  for  the  pur- 
pose of  obtaining  from  the  Court  a  direction  to  omit 
from  the  decree  what  was  pronounced  by  me  on  the 
hearing  of  this  cause  in  Jtme,  1856;  the  direction  to 
take  the  accounts  of  the  premiums  paid  upon  certain 
policies  of  assurance  effected  by  Mr.  Dobson,  deceased, 
on  the  life  of  Lord  Suntingtower. 

The  suit  was  one  instituted  by  the  assignees  in  bank- 
ruptcy of  Lord  Huntingtower,  to  set  aside  a  security 

entered 
(a)  See  Davcf^fort  v.  Stafford,  8  Beav.  503. 
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entered  into  by  him  on  the  8th  of  December,  1841.  At 
the  bearing  of  the  cause,  I  considered  it  a  very  gross 
case,  in  which,  for  a  sum  of  941/.,  less  the  costs  of  the 
transaction,  a  young  man,  within  five  months  after  he 
attained  his  age  of  twenty-one  years,  executed  securities 
for  a  sum  of  20,000/.  with  5/.  per  cent,  interest,  and 
charged  it  upon  the  reversion  of  his  estates  expectant  on 
the  death  of  his  father ;  besides  which  he  covenanted  to 
pay  the  premiums  upon  the  policies  of  insurance  to  that 
amount.  At  the  hearing  of  the  cause,  I  ordered  the 
security  to  be  set  aside,  on  payment  of  what  had  been 
received  by  Lord  Huntingtower^  with  5/.  per  cent,  interest 
from  the  date  of  the  transaction.  I  gave  no  costs,  owing 
to  the  great  delay  of  the  assignees  in  not  instituting  the 
suit  until  after  the  decease  of  Mr.  Dobsoriy  but  I  had  no 
hesitation  as  to  the  nature  of  the  transaction,  and  if  it 
had  been  recent,  I  should  have  made  the  costs  follow 
the  event. 


After  I  had  pronounced  my  opinion,  it  appears  from 
the  short-hand  writer's  notes,  that  the  following  conver- 
sation took  place : — 

[^His  Honor  here  stated  it  and  the  terms  of  the  decree, 
see  anti,  p.  176.] 

The  Plaintiffs  finding,  as  might  have  been  expected, 
that  this  account  might  turn  out  very  prejudicial. to 
them,  and  subject  them  to  a  considerable  payment,  now 
seek  to  have  it  omitted.  The  Defendant,  the  repre- 
sentative of  Mr.  Dobson,  objects,  and  insists  that  if  it 
had  not  been  asked  for  by  the  Plaintiffs,  he  would  have 
been  entitled  to  insist  upon  its  being  introduced  into  the 
decree. 


After  considering  this  point,  I  am  of  opinion,  that  this 

direction 
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direction  is  erroneously  introduced  into  the  decree,  and 
that  the  Plaintiffs  are  entitled  to  have  it  onoitted.  The 
keeping  of  the  policies  on  foot  and  the  payment  of  the 
premiunQs  thereon  was  an  affair  in  which,  if  my  judg* 
ment  was  right,  Mr.  Dobson  was  alone  interested,  and 
in  which  Lord  Hun  ting  tower,  or  the  Plaintiffs  who  re- 
present him,  had  and  have  no  concern.  My  judgment 
is,  or  rather  was,  that  the  whole  tmnsaction,  by  reason 
of  the  circumstances,  was  void,  that  the  deed  ought  to 
be  given  up  to  Lord  Huntingtower  or  his  assignees  to 
be  cancelled,  and  the  money  advanced  to  him,  with  in- 
terest thereon,  repaid  to  Mr.  Dobson.  If  Lord  Hunt" 
ingtower  had  paid  the  premiums  on  the  policies,  he 
would  have  been  entitled  to  the  policies  themselves,  or 
to  the  moneys  produced  by  the  sale  of  them.  But  when 
Mr.  Dobson  paid  the  premiums,  he  paid  them  in  the 
same  manner  as  he  might  have  done  if  he  had,  for  his 
own  pleasure,  effected  an  insurance  on  the  life  of  Lord 
Huntingtower,  which  (subject  to  any  question  between 
himself  and  the  insurance  office  as  to  his  insurable  in- 
terest in  the  life  of  the  insured)  he  might  have  done  as 
he  pleased,  without  the  intervention  of  Lord  Hunting^ 
tower.  Mr.  Dobson  was  not  bound  to  keep  up  any 
policies  or  pay  any  premiums ;  and  Lord  Huntingtower 
and  his  assignees,  in  respect  thereof,  have  no  claim  on 
him  on  the  one  hand,  and  on  the  other,  have  incurred 
no  liability.  The  only  obligation  which  could  fall  on 
Lord  Huntingtower  to  keep  up  the  policies  and  to  pay 
the  premiums  must  arise  out  of  the  contract,  but  I  have 
stated  that,  in  my  opinion  and  according  to  my  judg- 
ment, the  contract  is  null  and  void;  no  obligation 
therefore  could  spring  from  it  as  between  these  parties. 


1857. 


Pbnnell 

V. 
MiLLAE. 


So  also,  the  only  right  that  Lord  Huntingtower  or  his 
assignees  could  have  against  Mr.  Dobson,  to  make  him 
account  for  the  profits,  if  any,  made  by  him  of  the 

policies 
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policies  effected  on  the  life  of  Lord  Huntingtawer^  must 
rest  on  the  footing  that  the  rights  of  the  parties  are  to 
be  regulated,  in  some  manner,  by  the  terms  of  the  in- 
denture ;  but  I  have  held,  that  the  indenture  is  void^ 
that  it  ought  to  be  cancelled,  and  that  both  parties  are 
to  be  restored,  as  far  as  possible,  to  their  former  po* 
sition. 

If  I  am  right,  Lord  Huntingtower  was  under  no  obli- 
gation to  pay  these  premiums.  If  he  had  paid  them,  he 
could  not  have  compelled  Mr.  Dobson  to  repay  them  to 
him.  Mr.  Dobson  could  not  have  enforced  that  cove- 
nant, by  which  Lord  Huntingtower  engaged  to  pay 
them,  without  being  restrained  by  the  injunction  of  this 
Court  from  so  doing.  I  repeat,  if  Lord  Huntingtower 
had  paid  the  premiums,  he  would  have  been  entitled  to 
the  policies,  but  not  on  the  footing  of  contract,  or  of  any 
covenant  contained  in  the  indenture,  but  upon  this 
ground  : — that  as  he  had  paid  the  price  of  the  policies, 
that  is,  the  premiuis  upon  it,  he  was  entitled  to  the 
benefit  of  it.  So  Mr.  Dobson  having  paid  the  premiums, 
he  is  entitled  to  the  policies  and  to  the  advantages  to  be 
derived  therefrom. 

I  admit  that  some  question  might  arise,  if  the  pre- 
miums had  been  paid  partly  by  the  one  and  partly  by 
the  other,  and  if,  assuming  the  policies  to  be  of  value, 
and  a  lien  for  the  amount  of  the  premiums  paid  by  him 
were  claimed  by  one  on  the  policies  in  the  hands  of 
the  other.  But  that  question  would  not  arise  out  of  any 
rights  or  obligations  flowing  from  the  indenture  or  the 
contract  on  which  it  was  founded,  but  on  considerations 
wholly  apart  from  and  foreign  to  such  indenture.  Here 
the  legal  personal  representative  of  Mr.  Dobson,  or  Mr. 
Dobson  himself,  who  paid  Lord  Huntingtower  941/.,  is 
entitled  to  have  that  sum  repaid  with  interest,  on  the 

condition 
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condition  of  surrendering  up  the  deed  and  as  the  conse- 
quence of  setting  aside  the  transaction,  but  the  payment 
of  the  premiums  is  Mr.  DobsoiCs  own  act,  of  which  he 
is  entitled  to  all  the  benefit  and  is  liable  to  no  one  in  re- 
spect thereof. 

The  cases  cited  do  not,  in  my  opinion,  controvert  or 
aSect  this  view  of  the  subject ;  but,  upon  the  whole, 
rather  strengthen  and  confirm  it.  The  cases  principally 
relied  upon  before  me  were  Choynne  v.  Heaion  (a),  and 
Heathcote  v.  Paignoniji).  They  all  lay  down  that 
when  the  transaction  is  set  aside,  it  is  upon  the  terms  of 
repaying  or  of  allowing  the  transaction  to  stand  as  a 
security  for  the  amount  of  the  money  really  advanced  to 
the  person  who  gave  the  security.  But  none  of  them 
decide  that  they  must  also  pay  to  the  person  obtaining 
the  security  any  money  which  he  has  laid  out,  with  a 
view  of  securing  to  himself  the  great  profits  he  hoped  to 
realize,  and  which  the  person  granting  the  security  could 
only  be  required  to  pay  upon  the  footing  of  the  contract, 
which  the  Court  has  declared  to  be  invalid. 

I  am  of  opinion  that  I  must  correct  the  decree  in  this 
respect,  by  omitting  the  direction  complained  of,  but 
that  it  must  be  done  without  costs  on  either  side.  The 
necessity  for  coming  here  was  occasioned,  in  the  first 
instance,  by  the  Plaintiff  asking  for  this  direction  in  the 
decree,  and  next  by  the  Defendant  insisting  upon  re- 
taining it. 

(a)  1  Bro.  C.  C.  1.  {h)  2  Bro.  C.  C.  167. 
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Dw.  10,  U. 

1857. 
Jan.  21. 

The  words 
"heirs  of  the 
body"  used  in 
a  will,  held, 
by  construc- 
tion, to  mean 
*•  children." 
Devise  to 
trustees,  in 


GUMMOE  V.  HOWES. 

rilHE  testator  devised  and  bequeathed  his  freehold, 
copyhold,  leasehold  and  personal  estate  to  two  trus- 
tees, as  to  the  residue  thereof,  after  reserving  a  suffi- 
cient fund  for  the  payment  of  the  several  legacies  and 
annuities  thereinbefore  given,  upon  trust,  which  he  ex- 
pressed thus: — "  Upon  trust  to  pay  the  yearly  produce 
ye^a'rly'^p^i^Sice  thereof  to  Sarah  Board  and  to  my  granddaughter  Sarah 
to  A,  and  B,  Ifuttall,  in  equal  shares  and  proportions,  share  and  share 
for  life,  with  '  alike,  for  and  during  the  term  of  their  natural  lives,  pay- 
survivorship,  able  half-yearly ;  but  in  case  of  the  death  of  either  of 
in  case  of  the  ^^         •' 

death  of  either  them  Without  issue,  the  part  or  share  of  her  so  dying 

suI''^'**°B\a  if  ^'^^^  S^  *"^  ^^  P^^^  ^  ^^^  survivor  of  them.  But  if 
either  should  either  of  them  shall  depart  this  life  leaving  issuey  then 
iMue,"^then^    ^^^  ?^^^  ^^  share  of  her  so  dying  shall  go  and  be  paid 

her  part  to  be  to  her  children,  in  equal  proportions,  if  more  than  one, 
paid  to  her  .  »  i         r     r  f  » 

*<  children"       and  if  but  one,  then  to  such  only  child.    And  after  the 

T""l*  ,^"i  death  of  both  of  them  the  said  Sarah  Board  nnd  Sarah 
after  the  death 

of  both  A.  and  Nuttall,  it  is  my  will  and  desire,  and  I  do  hereby  order 

"  to\he*heir8     ^"^  direct  my  said  trustees  to  convey,  assign,  transfer  or 

of  the  body"  of  pay  all  the  rest  and  residue  of  my  estate  or  estates,  prin- 

share  and  share  <^ip&l  ^n^  interest,  to  the  heirs  of  the  body  ot  the  said 

alike,  or  to  the  Sarah  Board  and  Ann  Nuttall,  lawfully  begotten,  share 

survivors,  and  .  ./       o  / 

if  but  one,  then  and  share  alike,  or  to  the  survivor  or  survivors  of  them, 

child*^"'  "xhefe  ^^  ^ove  than  one,  and  if  but  one,  then  to  such  only 

was  a  gift  over  child,  when  and  as  often  as  he,  she  or  they  shall  attain 

should  die  *      ^^^y  ^^^  ^r  their  respective  age  or  ages  of  twenty-one 

^'without is-      years.     And  my  will  and  meaning  further  is,  that  in 

that  A,  and  B.  case  the  said  Sarah  Board  and  Sarah  Nuttall  shall  de- 
took  life  estates  nart 
only,  with  re-  P 
mainder  to  their  children,  as  purchasers. 
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part  this  life  without  issue^  that  my  said  trustees  shall 
convey^  assign,  transfer  and  pay  the  same  and  every 
part  thereof  unto  my  brother  John  Finney  (if  he  shall 
be  then  living),  if  not,  to  be  equally  divided  amongst  his 
children  and  grandchildren,  share  and  share  alike,  and 
to  be  conveyed,  assigned,  transferred  or  paid  to  them 
accordingly,  as  he,  she  or  they  shall  attain  his,  her  or 
their  respective  age  or  ages  of  iwenty-one  years," 

The  testator  died  in  1790. 

Sarah  Board  married  Mr.  Howes  in  1790,  and  died 
in  1828,  leaving  five  daughtere. 

SaraJi  Nuttall  married  Mr.  Gummoe  in  1811,  and  she 
died  in  1853,  leaving  four  children,  viz.,  the  Plaintiff 
John  Oummoe  and  three  daughters. 

In  1790,  a  suit  ot  Nuttall  v.  Clarke  had  been  insti- 
tuted for  the  administration  of  the  estate  of  the  tes- 
tator, in  which  the  residuary  personal  estate  had  been 
ascertained;  and  in  1836,  after  the  death  of  Mrs. 
Howes f  it  was  declared,  that,  on  her  death,  her  chil- 
dren became  entitled  to  a  moiety  of  the  fund  in  Court, 
which  was  ordered  to  be  paid  to  them.  A  similar 
declaration  and  order  had  been  made  after  the>  death 
of  Mrs.  Gummoe. 

This  was  a  supplemental  suit^  instituted  for  the  pur- 
pose of  having  the  rights  and  interests  of  all  persons 
entitled  under  the  will  in  the  residuary  freehold,  copy- 
hold and  leasehold  estates  declared. 

Mr.  Follett  and  Mr.  Southgate,  for  the  Plaintiff, 
argued  that  the  parents  took  estates  tail,  and  that  the 
prior  decision,  as  to  the  personal  estate,  did  not  affect 

the 
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the  righto  to  the  real  estates: — They  cited  ShdUy^s 
Case  (a) ;  2  Jarman  on  Wills  (6) ;  Forth  v.  Chapman  (c) ; 
Ex  parte  Wynch{d)\  Toiler  v.  Attwood{e);  Egerton 
V.  Brownlow  (/) ;  Doe  d.  Bosnall  v.  Harvey  ig) ;  Jes- 
eon  V.  Wright  (A) ;  Doe  d.  ^/Aiimoji  ▼•  Featherstone  (t) ; 
HaddeUey  v.  il(iaiii<(A);  Jackeon  v.  Noble  {I);  Meure 
V,  itfeure  (m; ;  2V«?or  v.  7Vtfiwr(n);  Fetherston^s  v. 
JF>/A£r<^on  (o) ;  Lowe  y.  Davies{p);  Lisle  y*  Grey{q). 

Mr.  i2.  Palmer  and  Mr.  Money,  for  the  daughters  of 
Mrs.  Chimmoef  argued  that  the  words  ''heirs  of  the 
body''  were  used  in  the  signification  of ''  children/'  and 
that,  therefore,  the  parento  took  for  life,  with  remainder 
to  their  children,  as  purchasers  : — ^They  cited  Ridgeway 
y.  Munkettrickij)}  Edwards  v.  Edwards  (s);  Doe  d. 
Player  v.  Nicholls{t);  Milroy  v.  Milroy(u);  Doe  d. 
Gallini  v.  Oallini{x);  The  Earl  of  Oxford  v.  Church- 
ill(y);  Ooodright  V.  Pultyn(z);  North  y,  Martin (aa); 
Ooodtitle  d.  Sweet  v.  Herring  (jbb). 

Mr.  Prendergastf  for  the  surviving  children  of  Mrs. 
Gummoe,  insisted,  in  addition,  that  the  survivorship  had 
reference  to  the  death  of  the  survivor  of  the  parento,  the 
tenanto  for  life:— Crtpp*  v.  Wolcott(cc);  M" Donald  v. 
Bryce(dd)\  Doe  d.  Coniberbach  v.  Perryniee);  Brett 

V.  Harton 

(a)  1  Rep.  93.  {q)  Sir  T.  Rayin.  278. 

(6)  2nd  edit  p.  299.  (r)  1  Dm.  ^  W.  84. 

(c)  1  P.  Wmt.  663.  (f)  12  Beav.  97. 

(</)  5  D«  G.,  JIf.  4  ^- 188.  (0  1  Bam.  4  Cr.  336. 

(e)  15  Q.  B.  Rep.  929.  (u)  14  5im.  48. 

(J')  4  H.o/L,  Cas.  1.  (*)  5  Bam.  Sf  Ad.  621,  and 

ig)  4  Bom.  4  Cr.  610.  3  i4</.  4  £.  340. 

(A)  2  B/i.  I.  (y)  3  F«.  4-  B.  67. 

(i)  1  Bam.  Sf  Ad,  944.  (jr)  2  U.  Koym.  1437. 

(k)  22  Bmo.  266.  (oa)  6  ^iin.  266. 

(/)  2  Keen,  590.  (66)  1  £«/,  264. 

(m)  2  J/A.  290.  (rr)  4  Mo(i</.  11. 

(n)  I  H.o/L.  Cat.  239.  (<^(/)  16  Beav.  581. 

(o)  3  C/.  4-  Fm.  67.  («r)  3  Term  R.  484. 

(p)  2/^.  Raym.  1561. 
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V.  Harton(a) ;  Woodhouse  v,  Herrick  (I) ;  Tribe  v.  NeW' 
land(c). 

Mr.  Wohtenholme,  for  JbAn  Smith,  the  husband  of 
Harriett  HoweSf  who  had  survived  her  mother,  but  had 
died  in  1840,  in  the  life  of  Mrs.  Chimmoe: — Goodright 
d.  Docking  v.  Dunham  (c2)* 

Mr.  FoUettf  in  reply. 

7%e  Master  o/zAe  Rolls. 

This  is  a  question  of  construction,  arising  upon  the 
residuary  clause  in  the  will  of  Thomas  Finney,  who  died 
iu  March,  1790,  which  is  in  these  words :—"  And  as  to 
the  rest''  and  residue  of  my  estate  and  effects,  Sec.  Scc» 
[See  ante,  p.  184.] 

The  first  question  is,  what  estate  did  Sarah  NuitaU 
take.  Did  she  take  an  estate  tail  or  an  estate  for  life  in 
the  real  estate?  This  is  a  case  of  some  difficulty,  and 
it  cannot  be  denied  that  it  is  not  easy  to  reconcile  all 
the  decided  cases,  not  even  those  subsequent  to  Jesson 
▼.  Wright  (e).  The  rule  may  be  stated  without  much 
difficulty,  but  the  application  of  it  to  all  cases  presents 
considerable  obscurity,  when  an  attempt  is  made  to  re- 
concile all  the  decisions.  The  rule  may  be  stated  to 
be  to  this  effect : — that  in  wills  the  words  "  heirs  of  the 
body"  are  words  of  limitation,  and  that  they  are  never 
to  be  used  as  words  of  purchase,  unless  they  are  con- 
trolled by  clear  and  express  words,  shewing  that  the 
testator  used  these  words  as  synonymous  with  ''chil- 
dren" 

(a)  4  Beav.  239.  (d)  1  DougUu,  264. 

(6)  1  JL  4-  J.  352.  (e)  2  Bli.  (O.  S.)  1. 

(c)  5  De  G.  ^  Sm.  236. 
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dren**  or  some  other  class.  Therefore^  in  all  the  cases 
where  the  words  "  heirs  of  the  body"  are  used,  the 
devisee  takes  an  estate  tail,  unless  the  intent  of  the 
testator  is  so  clearly  expressed  to  the  contrary,  that  no 
one  can  misunderstand  it.  Thus,  for  instance,  where  a 
testator  devised  an  estate  to  one  and  the  heirs  of  his 
body,  and  went  on  to  explain  those  words,  by  saying, 
that  is  to  say,  to  his  first  and  other  sons  successively, 
and  the  heirs  of  the  body  of  such  first  and  other  sons, 
which  is  the  case  of  Lowe  y,  Davies(a\  there  the  tes- 
tator expressly  states,  that  -by  the  words  **  heirs  of  his 
body"  he  means  "  sons/*  There  is  no  rule  of  law  which 
forbids  a  testator  fi-om  employing  the  words  ^'  heirs  of 
his  body"  in  the  sense  of  "  children,**  if  he  pleases  so 
to  do,  provided  he  makes  his  meaning  plain ;  but  it  is 
also  equally  clear,  that  in  order  to  arrive  at  this  result, 
the  words  of  explanation  used  by  thelestator  must  be 
distinct  and  susceptible  of  no  other  meaning,  and  that 
if  they  be  ambiguous,  they  will  not  control  the  effect 
of  the  words  "  heirs  of  the  body."  This  was  Jesson  v. 
Wright  {b),  which  established,  that  where  the  ^'  heirs  ol 
the  body"  are  really  intended  to  take,  the  superadded 
words  of  modification  inconsistent  with  an  estate  tail 
are  to  be  rejected. 


In  Jesson  v.  Wright  (b)  the  words  were,  "  to  one  for 
life,  and  after  his  decease,  to  the  heirs  of  his  body,  in 
such  shares  and  proportions  as  he  should,  by  deed  or 
will,  appoint,  and  in  default  to  the  heirs  of  his  body, 
share  and  share  alike,  as  tenants  in  common ;  and  if  but 
one  child,  the  whole  to  such  only  child ;  and  in  default 
of  such  issue,  over  to  other  devisees."     On  this  devise, 

both 


(a)  2  Raym.  1561,  and  2  Strange,  849;  Fits,  112. 
(6)  2B/i.(0.  5.)1. 
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both  Lord  Eldon  and  Lord  Redesdale  came  to  the  con-        1856. 
elusion^  that  the  testator  used  the  words  *^  heirs  of  the 
body"  in  their  ordinary  legal  acceptation^  and  that  hav- 
ing done  80,  the  superadded  words,  qualifying  the  estate,       Howes. 
ought  to  be  rejected. 

The  question,  in  this  case,  appears  to  me  to  be  this  :— 
The  whole  will  must  be  examined  to  ascertain  whether 
the  testator  has  used  the  words  ''  heirs  of  the  body"  in 
their  ordinary  legal  acceptation ;  if  he  has,  the  devisee 
takes  an  estate  tail,  and  all  subsequent  words  controlling 
that  estate  will  be  rejected.  But  if  he  has  used  the 
words  "  heirs  of  the  body"  as  synonymous  with  "  chil- 
dren," then  the  Court  will  give  effect  to  his  intention. 
Jesson  v.  Wr^ht  (a).  The  King  v.  Harvey  (b),  and  Jea- 
thersione  v.  Hunt{c)  establish,  that  such  an  intention  is 
not  to  be  inferred  from  giving  the  devisee  a  power  to  ap- 
point amongst  the  "  heirs  of  the  body ;"  nor  from  a  de- 
claration that  if  there  be  but  one  child,  such  child  shall 
take ;  nor  from  the  interposition  of  a  limitation  to  trus- 
tees to  preserve  contingent  remainders ;  nor  from  a  direc- 
tion that  female  as  well  as  male  heirs  shall  take;  nor 
from  a  direction  that  they  shall  take  as  tenants  in  com- 
mon ;  nor  from  a  direction  that  the  land  shall  be  equally 
divided  between  them.  But,  on  the  other  hand,  the 
cases  of  Lowe  v.  Davies^d),  Lisle  v.  Crray(e),  and 
North  V.  Martin  (f)  establish,  that  where  the  testator 
uses  words  interpreting  the  words  "  heirs  of  the  body" 
to  mean  ^'  children,"  such  interpretation  shall  have  its 
effect  given  to  it. 

The  only  question  here  is,  has  the  testator  so  inter- 
preted the  words  *'  heirs  of  the  body,"  and  I  think  that 

he 

(a)  2  Bli.  (0.  5.)  1.  (d)  2Ld.  Raym.  1561. 

(6)  2  Bam.  4-  Cr.  257.  (e)  Sir  T,  Raym.  278. 

(r)  1  Bam,  ^  Ad,  113.  (/)  6  Sim,  266. 
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1856.  be  has.  The  words  on  which  I  found  my  opinion  are 
these : — "  I  order  my  trustees/'  he  says,  "  to  convey 
the  residue  of  my  estate  to  the  *  heirs  of  the  body'  of 
Sarah  Nuttall  lawfully  begotten,  share  and  share  alike, 
or  to  the  survivor  or  survivors  of  them,  if  more  than 
one."  If  the  devise  had  stopped  there,  I  should  not 
have  doubted  that  Sarah  NuitaU  took  an  estate  tail 
There  is  nothing  to, give  a  different  meaning  to  or  im- 
pose another  interpretation  upon  the  words  **  heirs  of 
the  body"  than  their  primary  legal  acceptation.  But 
the  will  goes  on  thus: — **  and  if  but  one"  (One  whatt 
Clearly,  one  heir  of  the  body  of  Sarah  NuitaU),  *^  then 
to  such  only  child ;"  interpreting,  therefore,  the  words 
'^  one  heir  of  the  body"  to  mean  *^  one  only  child."  If 
the  words  **  heir  of  the  body,"  in  the  singular  in  this 
case  means  a  child,  then,  I  think,  tlie  same  meaning  is 
attached  to  them  when  used  in  the  plural.  North  v. 
Martin  (a)  was  very  near  this  case.  There,  lands  were 
conveyed  to  the  use  of  the  husband  for  life,  with  re- 
mainder to  wife  for  life,  and  after  the  death  of  the  sur- 
vivor, to  the  use  of  the  heirs  of  the  body  of  the  husband 
on  the  body  of  the  wife  to  be  begotten,  and  their  heirs, 
and,  if  more  children  than  one,  equally  to  be  divided 
between  them,  as  tenants  in  common,  and  in  default  of 
such  issue  to  go  over  to  other  persons.  The  Vice-Cban- 
cellor.  Sir  Lancelot  Shadwell,  held,  that  this  was  an 
interpretation  of  the  words  **  heirs  of  the  body,"  which 
made  it  synonymous  with  '^  children." 

In  Jesson  v.  Wright  (b)  the  word  "  child"  occurs,  but 
not  as  synonymous  with  or  as  interpreting  the  word 
"  heir."  The  words  are,  "  to  the  heirs  of  the  body  law- 
fully issuing,  share  and  share  alike  as  tenants  in  com- 
mon, and  if  but  one  child,  the  whole  to  such  only  child." 

If 
(a)  6  Sim.  266.  (6)  2  BU.  (O.  S.)  1. 


u 
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If  the  words  had  been, ''  but  one  heir,  the  whole  to  such  1856*. 
only  child,"  then  it  would  have  governed  the  present 
case;  but  upon  the  best  judgment  I  can  form  upon  the 
case  before  me,  feeling  the  value  of  the  decision  in 
Jesson  V.  Wright^  and  considering  myself  bound  by  it, 
in  every  respect,  as  indeed  I  have  always  done,  this 
devise  appears  to  me,  from  the  words  used,  to  be  a  case 
where  the  testator  has  interpreted  the  words  ''  heirs  of 
the  body"  to  mean  "  children,"  and  I  must  follow  that 
meaning* 

The  words  "  in  case  Sarah  Nuttall  shall  depart  this 
life  without  issue«"  do  not  appear  to  me  to  present  any 
considerable  diflSculty,  because,  in  my  opinion,  I  must 
hold  the  word  *^  issue"  here  to  have  the  same  significa- 
tion as  it  has  in  the  prior  part  of  the  clause,  where  it  is 
clearly  confined  to  '^  children,"  for  the  words  are,  ''  in 
case  of  the  death  of  either  without  issue,  the  share  of 
her  8o  dying  shall  go  to  the  survivor;  but  if  either  of 
them  shall  depart  this  life  leaving  issue,  then  the  part 
of  her  so  dying  shall  go  to  her  children,  in  equal  pro- 
portions, if  more  than  one,  and  if  but  one,  then  to  such 
only  child."  I  think,  therefore,  that  I  must  treat  this 
as  a  case,  where  the  gift  over  in  case  Sarah  Nuttall 
shall  die  '^  without  issue"  occurs  in  a  will,  where  there 
is  a  previous  general  devise  to  the  children  of  Sarah 
Nuttall  in  fee,  and  that  consequently,  according  to  the 
rule  applicable  to  such  cases,  the  words  '^  without  issue" 
must  be  treated  as  referring  to  that  class. 

I  have  considered  this  question  without  reference  to 
what  has  already  been  done  in  the  case ;  but  though  I 
cannot  find  that  these  points  have  been  previously 
argued  in  or  determined  by  the  Court,  or  that  there 
has  been  any  express  judicial  decision  on  the  point, 
still  the  orders  which  have  been  pronounced,  and  the 

decision 
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1866.  decision  which  has  taken  place  as  to  the  funds,  would 
scarcely  be  consistent  with  holding  that  the  words  "heirs 
of  the  body"  are  to  be  treated  as  words  of  limitatioUy 
and  not  as  synonymous  with  children.  This  is  more 
peculiarly  so  as  regards  the  leaseholds,  for  though  it  be 
true,  that  Forth  v.  Chapman  (a)  decides,  that  the  words 
"  in  default  of  issue"  may  bear  a  different  interpretation 
when  applied  to  real  to  what  they  bear  when  applied 
to  personal  estate,  the  same  distinction  has  not  pre- 
vailed with  respect  to  the  words  ''  heirs  of  the  body^** 
which  would  certainly  give  an  absolute  interest  in  per- 
sonalty in  all  cases  where  they  would  give  an  estate  tail 
in  realty. 

I  do  not  say  the  case  is  free  from  difficulty,  but  upon 
the  best  consideration  I  have  been  able  to'  give  to  it,  I 
think  that  the  testator  has  expressed  his  meaning  to  be, 
that  the  words  "  heirs  of  the  body"  are  synonymous 
with  children,  and  accordingly  such  is  my  decision. 
The  parents  took  estates  for  life  only. 

Mr.  WoUtenholme  having  asked  for  the  Courtis  judg- 
ment as  to  the  share  of  Harriett  Howes, 

The  Mastbb  of  the  Rolls  added,  that  she,  having 
survived  her  parent,  was  entitled,  although  she  had 
afterwards  died  in  the  life  of  Mrs.  Grummoe. 

(fl)  i  P.  Wmt  663. 


n? 
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1866. 


In  re  HEATH'S  SETTLEMENT.  ^^^  j,  ,3. 

TN  1796,  by  the  settlement  made  on  the  marriage  of  By  a  marriage 
■^     Charles  Heath  with  Sophia  his  wife,  a  sum  of  ^n/was  aet 
400/.,  which  belonged  to  the   latter,  was  settled   on  tied,  aOer  the 
Charles  Heath  for  life,  and  afterwards  on  Sophia  Heath  survivor  of  the 

for  life,  "  and  from  and  immediately  after  the  death  of  l>V!*^nd  «»d 
'  "^  wife,  m  trust 

the  survivor  of  them,  the  said  Charles  Heath  and  Sophia  for  the  *'chil- 

Newman,  in  case  there  should  be  any  child  or  children  .T^".  ^^  ^" 
of  their  bodies  begotten  then  living,  then  upon  the  fur-  paidattweaty- 
ther  trust,  that  the  trustees  should  pay  and  apply  the  case  the  pa- 
said  principal  sum  of  400/., and  all  interest  and  produce  J!"*f, ''!°J"'*^ 
th<^reof,  equally  amongst  such  children,  if  more  than  leaving  any 
one,  share  and  share  alike,  and  if  but  one,  Huch  child  to  thenasthehus- 
have  the  whole,  and  to  be  paid  to  him,  her  or  them  at  hand  should 
his,  her  or  their  respective  age  or  ages  of  twenty-one  3cliiulV*?n 
years;  and  in  case  Charles  Heath  and  Sophia  his  wife  ^f**,*!*®" 
should  both  happen  to  die  without  leaving  any  lawful  child  or  chil- 
issue,  then  the  same  to  go  to  such  persons  "  as  Charles  ^^?.".f*  *'®'*" 
Heath  should  by  will  appoint ;  and  for  want  of  such  Children  at- 
appointment,  "  in  case  there  should  be  no  child  or  chil-  one,%urthey 
dren  as  aforesaid,  then  the  same  should  be  assigned  to  all  died  in  the 
and  for  the  only  use  and  benefit  of  such  person  or  per-  parenu,  leav* 

sons  as  would  have  been  legally  entitled  to  the  same,  *"?  "■"*».    , 

"      "^  .        ,  who  survived 

in  case  the  said  Charles  Heath  and  Sophia  his  wife  had  the  parenu. 

notintemarried."  ^t^T 

effect. 

There  were  three  children  of  the  roarrtage,  viz.,  Ann, 
who  died  in  1798  an  infant,  and  WilUam  and  Maria, 
who  both  attained  twenty-one.  Maria  died  in  1833, 
leaving  issue  one  child  who  was  living;  William  died 
in  1854  without  issue.     Charles  Heath  died  in  1835, 

Toi«.  xxiii.  o  without 
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without  having  exercised  his  power,  and  Sophia  Heath 
died  in  1855. 

In  re 
Heath's 
SETTtEMBHT.  Thc  Petitioner  John  Peter  Larrode,  the  legal  per- 
sonal representative  of  Sophia  Heuih,  presented  this  pe- 
tition to  have  the  rights  of  the  parties  to  the  fund,  which 
had  been  paid  into  Court  under  the  Trustee  Relief  Act, 
declared. 

Mr.  Cole  for  the  Petitioner.  ' 

Mr.  i2.  Palmer  for  the  next  of  kin. 

Mr.  Dartf  for  the  trustees  of  the  original  settlement, 
the  executor  of  the  will  of  Wiiliam  Heath,  and  the 
trustees  of  the  marriage  settlement  of  Maria,  The  two 
chiidien  attained  vested  interests  at  twenty-one.  It  is 
to  be  remembered^  that  this  case  arises  on  a  marriage 
settlement,  and  not  on  a  will ;  and  to  exclude  the 
children,  who  attain  twenty-one  but  predecease  their 
parents,  the  intention  must  be  clearly  expressed,  the 
presumption  being  in  favor  of  a  vesting  in  a  child,  for 
whose  benefit  the  marriage  settlement  is  naturally  made. 
Hotrgrave  v.  Cartier(a);  Perfect  v.  Lord  Curzon{b)\ 
Torres  v.  Franco  (r) ;  Bailie  v.  Jachson  (rf).  The  gift 
over  is  on  a  death  ''  without  leaving  any  lawful  issue,'' 
and  this  event  did  not  happen. 

Mr.  Cole  in  reply. 

Tlu  Mastbb  of  the  Rolls. 

The  only  question  is,  whether  the  words  ''  lawful 
issue  "  are  to  be  restricted  to  ''  children,"  as  in  SihUy 

V.  Perry 

{a)  3  Vfi.  if  B.  79.  (r)  1  Run.  if  MyL  649. 

{b)  5  Mad.  442.  ((/}  1  SmuU  4  O.  175. 
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▼.  Perry  (a).     If  so,  1  think  the  fond  will  go  to  the 

legal  personal  representative  of  the  wife.    I  will  dispose 

of  the  case  to-morrow.  Hbath'b 

Sbttlbmemt. 


The  Master  of  the  Rolls  held,  that  the  Petitioner,      June  12. 
as  legal  personal  representative  of  Sophia  Heathy  was 
entitled  to  the  fund,  and  he  directed  payment  of  it  to 
him  accordingly  (£). 

(a)  7  Pel.  622.  (h)  Bfg.  Lib.  1855  A.foL  1447. 


KELL  V.  CHARMER.  j^^  2^ 

npHE  testator,  John  George  Feam,  by  his  will,  ex-  A  testator  be- 

^     pressed  himself  as  follows :— "  I  give  and   be-  2^*V«*£'^„1J 

qaeath  to  my  som  William  the  sum  of  i.  x.  x.    To  my  of  i.  x.  x." 

son  Robert  Charles  the  sum  of  o.  x,  jr.'*  &c.  trintic  evi- *** 

dence  wm  ad- 
_,      ,  ,  _  .  .  .,  mmibla  to  ox* 

The  letters  t.  x.  x.  and  o,  x.  x,  were  written  m  pencil  plain  the 

in  the  original  will,  but  were  included  in  the  probate.      Iv**"\"^!llL 


thoMlettCTB. 


The  testator,  in  his  lifetime,  had  carried  on  the  busi- 
ness of  a  jeweller,  and,  in  the  course  of  his  business, 
used  certain  private  marks  or  symbols  to  denote  prices 
or  sums  of  money,  and,  according  to  such  system,  the 
letters  t.  x.  x.  and  o,  x,  x,  represented  the  sums  of  100/. 
and  200/.  respectively. 

The  point  was,  whether  extrinsic  evidence  was  admis- 
sible to  shew  the  meaning  of  the  letters  t.  x.  x.  and  o.  x,  x. 

Mr.  Lloyd  and  Mr.  Baggallay  for  the  Plaintiff. 

Mr.  Palmer  and  Mr.  Shapter  for  the  Defendants, 
o  2  GobUt 
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1866.        Ooblet  v.  Beecheyia);  Claytm  v.  NugenHjb)]  East  v. 
"^"^^^       Tun/ford  (c) ;  and  see  Shore  v.  WtUon  (rf). 

o. 
Charmba.         The  Master  of  the  Rolls  held,  that  extrinsic  evi- 
dence was  admissible. 

(a)  3  Sim,  24 ;  2  Rutt.^^Myl.  (r)  9  Hare,  713,  and  4  ff.  o/* 

621;  and  lUted  in   Wigram  on  L.  C««.  517. 

DiMovery,  2nd  ed.  App.  p.  185.  (c^)  9  CI.  ^  Fin,  355,  555. 

{b)  13  Afe«.  4-  W,  200. 


Ju/jf  2. 


TURNER  V.  WHITTAKER. 


Bequest  to  A.    rilHE  testator  bequeathed  an  annuity  of  50Z.  a  year 

butthi'^pnid^  to  his  widow,  for  her  life.     He  also  bequeathed  an 

pal  to  be  di-      annuity  of  50Z.  to  his  granddaughter,  Ann  Vousden,  for 

amon^  tbeir   ^^f^f  ^^^  1^  &^  her  death,  she  should  leave  children  living, 

cbadren,"at    ^Jj^q  |||g  principal  of  her  annuity  was  to  be  divided 

thedeathofii.  „         ^         '     ,  ^,  -^  ,     .      .  ,. 

and  fi."  Held,  equally  amongst  them.    The  testator  desired  bis  eze- 

of  Jf^lif  the*     c*!^^'*  to  place  in  the  funds  sufficient  stock  to  secure 

life  of  B.,  that  the  annuities.     He  afterwards  proceeded  as  follows : — 

tf bl2i?*  "At  the  death  of  my  beloved  wife  Elizabeth  Turner,  I 

immediately      desire  that  the  annuity  held  by  her  shall  be  equally 
distributable  j  j  ^       j 

amongst  the  divided  between  my  sons  Edward  and  Alfred,  but  not 
chUdrenofJ.  ^j^g  principal,  that  /  bequeath  to  their  children,  to  be 
divided  equally  among  them  at  the  death  of  my  sons 
Edward  and  Alfred  Turner,  So  also,  should  my  grand- 
daughter Ann  Vousden  die  childless,  then  that  her  an- 
nuity shall  be  equally  divided  between  my  sons  Edward 
and  Alfred,  but  the  principal,  that  I  bequeath  to  the 
children  of  my  sons  who  may  survive  them,  to  be 
equally  divided  among  them." 

The  testator  died,  and  his  widow,  who  survived,  died 
in  October,  1848.  Alfred  Turner,  the  son,  died  in 
July,  1855,  leaving  four  children,  the  Plaintiffs,  and 
Edward  Turner  was  still  living,  and  had  six  children. 

The 
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The  question  was,  whether  a  moiety  of  the  fund  was 
now  divisible,  or  whether  it  became  divisible  on  the 
death  of  Edward^  and  whether  the  children  of  Edward 
and  Alfred  took  j^er  capita  or  per  stirpes.  Whittakei, 

Mr.  Palmer  and  Mr.  G.  Z«  Rvssell,  for  the  Plaintiffs, 
the  children  of  Alfred,  contended  that  the  moiety  of  the 
fund  set  apart  to  provide  the  annuities  became,  imme- 
diately on  his  death,  divisible  amongst  his  children. 

They  cited  Arrow  v.  Mellish(a);  Willes  v.  Doug^ 
las  (ft);  Abrey  v.  Newman  (c)« 

Mr.  Lloyd  and  Mr.  Freeman^  for  Edward  Turner^ 
argued  that  he  took,  by  implication,  a  life  interest  in 
Alfreds  moiety,  and  that  there  was  no  gift  to  the  chil- 
dren until  after  the  death  of  the  survivor  of  Edward  and 
Alfred. 

They  cited  TownUy  v.  Bolton  (d) ;  Malcolm  v.  Mar^ 
tin(e);  Hawkins  v.  ffamerton(f);  Ashley  v.  Ash* 
ley(g);  Tuckerman  v.  Jefferies{h);  Pearce  v.  Ed- 
meades  (t)  ;  Dermott  v.  Wallace  (A). 

Mr.  Shapter,  for  the  children  of  Edward,  cited 
Alt  V.  Cfregory  (Z). 

The  Master  of  the  Rolls  held,  that  according  to 
the  true  construction  of  the  will,  the  Plaintiffs,  as  the 
children  of  Alfred  Turner,  deceased,  were  now  abso- 
lutely entitled,  in  possession,  to  the  sum  of  833/.  6s.  8d. 
£3  per  Cent  Annuities  Stock,  a  moiety  of  the  sum  of 
1,666/.  I3«.  4fd.  like  annuities. 

(«)  I  DeC.SfS.  355.  (g)  6  Sim.  35S. 

(b)  10  Beae.  47.  (A)  4  fioc.  Ahr.  467. 

(r)  16  Beav.  431.  (i)  3  Younge  if  C.  (£r.)  246. 

id)  1  Myl.  4  K,  14S.  {k)  5  Brtn,  142. 

(«)  3  Bro.  C.  C.  50.  (/)  20  JumT,  577. 

CO  16Sm.410. 
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2^^  20.21,  The   MANCHESTER,  SHEFFIELD,    &c.    RAIL- 
22. 24.   *  WAY  COMPANY  v.  The  WORKSOP  BOARD 

jTx'9.         of  health. 

A  local  Board  nPHIS  Buit  was  instituted  by  the  Manchester,  Sheffield 
not  justified  In  *"^  Lincolnshire  Railway  Company^  against  the 
polluting  the  Local  Board  of  Health  for  the  District  of  Warhsop,  in 
surface  water  ,  #.  »r  .  i  «  i  ■  •  j 
which  flowed  the  county  of  Nottingham,  elected  and  constituted  ac- 
hy an  open  cording  to  the  Public  Health  Act,  1848,  and  the  first 
gutter  into  a  ®  '  ' 
canal,  b^di-  Public  Health  Supplemental  Act,  1852,  and  the  two 

r^wfr'and^  ^^^^^"^  ^^  ^^"^  '^o*''^-     ^he  Plaintiffs  were  the  owners  of 

passing  the       the  Chesterfield  and  Gainsborough  Canal,  which  runs 

Where  a  ca-  through  Worhsop,  and  the  object  of  this  suit  was  to 

nal  company     restrain    the    DefendanU,    "The    District    Board    of 

had  a  statutory 

power  to  sup-    Health,"  from  diverting  water  from  the   canal,   from 

water  out  of  fouling  and  polluting  the  water  in  the  canal,  by  using  it 

such  **  brooks,  to  cleanse  drains  and  sewers,  and  also  to  restrain  them 

waterooiirses  '""^"^  permitting  the  sewer,  already  constructed  by  them, 

as  should  be  to  communicate  with  the  covered  drain  or  watercourse 

certain  dis-  at  the  bottom  of  the  Doncaster  road,  and  the  tunnel 

tance."  HeW,  under  the  Plaintiffs*  railway,  or  from  using  the  same 

be  difficult  to  without  the  consent  in  writing  of  the  Plaintiffs  first  ob- 

water  of  a  road,  fpi.  ^ 

not  arising 
from  any 

spring  or  natural  certain  supplv,  could  fall  within  the  Act,  so  far  and  to  such  an  ex- 
tent, as  to  exclude  a  local  board  of  health,  under  the  Public  Health  Act,  from  making 
a  system  of  drainage  essential  to  the  district,  which,  offending  against  the  rights  of 
no  one  in  any  other  particular,  merely  allowed  to  flow  through  gratings  into  the 
sewer  the  water  collected  on  a  public  road  from  rain  and  from  the  overflowing  of  the 
surplus  of  the  neighbouring  houses,  which  water  had  theretofore  flowed  down  an  open 
gutter  into  a  canal. 

Difficulties  in  dealing  with  tb«  auurances  of  a  quasi  corporate  body  liable  to  fluo- 
tuatioDs  as  to  its  members 
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The  circumstances  which  led  to  the  institution  of  this        1856. 

suit,  and  the  his^tory  of  its  progress,  must  both  be  re-       ^^/^ 

ferred  to,  in  order  to  shew  what  were  the  issues  between  Manchektbh, 

the  parties,  and  to  explain  the  course  which  the  Court      r'"wat   * 

thought  proper  to  adopt.  Compaht 

«. 
The  Worksop 
The  short  outline  of  the  facts  of  this  case,  and  which     Board  op 

led  to  the  institution  of  this  suit,  was  as  follows: — The  "■^""' 
road  which  leads  from  Doncaster  to  Worksop  runs  on  a 
declivity  from  the  Plaintiffs'  railway,  for  a  distance  of 
between  oOO  and  600  yards,  to  the  canal,  and  over  it  by 
a  bridge  into  the  town  of  Worksop,  "The  place  so  tra- 
versed by  the  road  is  a  populous  district,  with  seve* 
ral  bouses  upon  it  on  both  sides  of  it,  and  which  is 
rapidly  increasing  in  both  respects.  Under  their  local 
Act(o),  the  powers,  duties  and  obligations  of  which  were 
now  vested  in  the  Plaintiffs,  they  had  a  right  to  supply 
the  canal  with  water  from  and  out  of  **  such  brooks, 
streams  and  watercourses  as  were  or  should  be  found 
within  the  distance  of  1,000  yards"  from  the  canal, 
and  had  the  exclusive  right  to  the  water  in  the  canal,  and 
they  had  also  imposed  on  them  the  duty  or  obligation 
of  repairing  and  keeping  the  canal  in  order,  and  pre- 
serving the  supplies  of  water  to  the  same,  so  as  to  be 
at  all  times  navigable  (b).  Up  to  the  beginning  of  the 
year  1864,  the  surface  water,  arising  from  rain  or  from 
the  adjoining  houses,  flowed  down  this  road,  by  an  open 
gutter,  and  discharged  itself  into  the  canal  near  the 
bridge.  Into  these  gutters  flowed  the  refuse  water  from 
the  adjoining  houses,  none  of  which  was  supplied  with 
any  proper  drainage. 

In  1854,  the  Local  Board  of  Health  for  Worksop 

began 

(a)  The   Acts  referred  to  in       and  the  12  &  13  VieL  e.  Ixxxi. 
tbe  Bill  were  the   U    Geo.  3,  (6)  12  &  13   Vici.  c.  ixxxi., 

c  Ixxv.;  10  &  11  Vki.  c.  cxc ;      •.  263. 
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1866.       began  to  coofitruci,  and  bad  since  completed  a  lai^ 

'*^*''''^^      sewer,  sufficient  for  the  drainage  of  the  whole  district, 

MAvcBUTem,  ^^^  ^^^y  ^^  regards  its  present,  but  also  its  future  wants, 

Shevpield&c.  i^nj  whatever  oaight  be  the  number  of  additional  bouses 

Railway 

CoMPAMT  which  might  hereafter  be  built  in  that  ndghbourhood. 
The  Wo  KBOP  '^^^^  aewer  runs  down  the  Donccister  road,  in  the  same 
BoAio  OP  direction  and  below  the  line  where  the  gutter  formerly 
ran,  and  takes  all  the  water  which,  heretofore,  flowed 
down  the  gutter ;  in  addition  to  which,  the  Defendants 
had  made  eyes  in  it,  and  side  sewers  to  some  adjoining 
houses,  by  which,  whenever  it  might  be  considered  ex- 
pedient, they  could  open  the  communications  between 
the  sewer  and  the  drains  made  and  to  be  made  to  the 
adjoining  houses,  and  which  would,  if  and  when  the 
communication  were  made,  drain  off  the  water  from  the 
cesspools,  and  the  refuse  from  the  houses.  This  sewer 
discharged  itself  into  an  old  covered  drain  near  the 
bridge,  and  through  it  into  the  canal.  In  the  course  of 
its  construction,  the  Defendants  formed  cesspools  to 
retain  any  solid  matter  that  might  be  in  the  sewer,  and, 
as  far  as  they  were  able  to  accomplish  this  object,  with 
a  view  to  cause  only  the  water  to  flow  over  and  down 
.  the  drain.  The  Plaintiffs,  naturally  alarmed  at  this  pro- 
ceeding, applied,  in  October ^  1854,  to  the  Local  Board 
of  Health,  and  expressed  their  intention  to  take  steps 
to  prevent  their  proceeding,  and  required  the  matter  to 
be  brought  before  the  Board.  The  answer  sent  by  Mr. 
Hickson,  the  surveyor  of  the  Board,  was,  that  it  was 
not  intended  that  any  water  closets  and  cesspools  should 
empty  themselves  into  the  canal.  The  Plaintiffs,  by 
their  solicitor,  replied  that,  upon  inquiry,  tliat  statement 
was  found  to  be  incorrect,  inasmuch  as  the  sewer  was 
constructed  with  a  view  of  draining  all  the  houses  in 
that  district,  at  the  instance  of  the  inhabitants,  who  had 
memorialized  the  Board  for  that  purpose.  The  solicitors 
of  the  Board  of  Health  reiterated  the  assertion  of  Mr. 

Hickson. 


CASES  IN  CHANCERY.  201 

Hicksm.    This  was  still  unsatisfactory  to  the  Plaintiflb,        1866. 
who  thought  that  they  could  not  rely  implicitly  on  those      ^^j^T^^ 
assertions^  when,  at  the  same  time,  they  found  all  the  Mamcbmtbe, 
preparations  made,  by   which  the    houses   might  be  ^"r'"'^]^^^' 
drained  into  this  sewer  at  any  moment.    An  interview      Comfamt 
took  place  between  the  surveyor  and  the  solicitor  of  the  ^^  Wokkmp 
Boardy  on  the  one  side,  and  the  cbairman  and  directors     Board  or 
of  the  railway  on  the  other,  which  interview  was  equally 
unsatisfactory;  the  Defendants,  on  the  one  side,  as- 
serting strenuously,  that  it  was  not  their  intention  to 
drain  the  houses  into  the  canal,  and  the  Plaintiffs,  on 
the  other  band,  asserting,  that  the  assurances  could  not 
be  trusted,  while  the  facts  patent  and  the  works  in  pro- 
gress contradicted  that  assertion,  and  plainly  riiews  that 
they  could  have  no  other  object  or  intention* 

Thereupon  the  Plaintifls  Bled  this  bill,  asking  for  the 
injunction  already  stated,  alleging  that  a  great  injury 
was  done  to  the  canal  by  the  works  already  constructed, 
and  that  a  still  greater  and  prospective  injury  of  an 
irreparable  character  was  contemplated.  The  Defend- 
ants took  issue  on  both  these  points.  They  still  asserted 
that  it  was  not  and  never  was  their  intention  to  drain 
the  houses  into  the  canal,  and  that,  in  the  present  state 
and  until  some  communication  was  opened  between  the 
sewer  and  the  houses,  the  construction  of  the  sewer  with 
the  cesspools  was  beneficial  to  the  canal,  and  diminished 
the  quantity  of  filth  which  heretofore  was  carried  down 
the  open  gutter  into  it.  The  mode  in  which  they  at- 
tempted to  reconcile  the  assertion  of  their  intentions  for 
the  future  with  the  acts  which  they  admitted  they  had 
done,  and  with  the  admitted  and  manifest  sufficiency  of 
the  drain  throughout  the  whole  of  the  district,  however 
populous  it  might  become,  was  this: --It  is  intended, 
they  said,  to.  have  a  complete  system  for  the  drainage  of 
Warkgop;  that  the  act  under  which  they  proceeded  made 

this 


r 
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1856.        this  imperative  upon  them;  and  that  this  system  not 

^^^^''^^      only  was  not  yet  settled^but  even  the  general  scheme  or 

Mancbbstbr,  pl^"  ^f^it  was  not  all  matured.  But  they  alleged,  that  in 

SBErpiELD&c.  any  system  that  might  be  adopted,  and  whatever  the  plan 

Company      of  it  might  be,  this  sewer  and  the  drainage  into  it  of  the 

TheW^oRKsop  8"''''o^"^'"g  ^^^  neighbouring  houses  would,  necessa* 

Board  op     rily,  form  a  part.   They  also  admitted,  that  it  would  be  a 

necessary  part  of  such  a  drain,  that  it  should  not  drain 

into  the  canal  or  into  the  river  Ryton,  but  that  an  exit 

for  the  drain  and  for  the  water  to  be  employed  for  the 

purpose  of  flushing  the  drain  must  be  discovered  and 

established  elsewhere,  and  that  when  this  was  done,  the 

sewer  would  then,  it  is  true,  drain  all  the  houses  in  the 

district,  but  that  it  would  no  longer  discharge  itself  into 

the  canal,  and  that  then,  and  not.  till  then,  would  the 

openings  be  made  where  eyes  were  now  placed  in  the 

sewer,  and  the  communications  be  completed  between 

the  adjoining  houses  and  the  sewer  so  constructed  in  the 

Doncasler  Road. 

The  Plaintiffs  alleged,  that  this  was  an  afterthought; 
that  it  appeared  by  what  took  place  on  the  exceptions, 
and  by  the  affidavits  and  the  answers,  that  no  such  plan 
was  formed,  or  was  seriously  in  contemplation;  and 
that  already,  in  one  or  two  instances,  communications 
had  been  made  between  the  adjoining  houses  and  the 
sewer,  and  that,  but  for  this  suit  and  the  undertaking 
given,  amounting  to  an  injunction  and  presently  re- 
ferred to,  many  more  of  such  communications  would 
have  been  opened,  and  great  and  irreparable  damage 
done  to  the  Plaintiffs'  canal. 

The  bill  having  been  filed  on  the  16th  o(  December, 
1864,  an  application,  on  notice,  was,  on  the  15th  of  «/a- 
nuary^  1865,  made  for  an  injunction  in  the  terms  of  the 
prayer.    On  the  motion,  Vice- Chancellor  Wood,  after 

hearing 
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hearing  the  Plaintiffs'  opening,  was  of  opinion,  that  the        1866. 
case  was  properly  one  for  an  action  at  law ;  that  actual       ^"^X^ 
damage  to  the  canal  was  alleged  to  have  taken  place,  Mamchbstbb, 
and  that  the  right  of  the  Defendants  to  do  the  act  com-  ^"^"'^"^]^**^' 
plained  of,  if  not  insisted  upon,  was  not  abandoned  by      Company 
them,  and  that  this  might  also  then  be  tried.     Accord-  ^ije  Workiop 
ingly,  after  some  discussion  between  the  Counsel,  he      Board  op 
made  an  order  in  these  terms : — "  The  Defendants,  by 
their  Counsel,  undertaking  not  to  open  or  permit  to  be 
opened  any  side  sewer  or  other  sewer  into  the  main 
sewer,  in  the  Plaintiffs'  bill  mentioned,  this  Court  doth 
order,  that  this  application  do  stand  over  until  the  fur- 
ther order  of  the  Court,  with  liberty  to  the  Plaintiffs  to 
bring  such  action  as  they  may  be  advised,  and  any  of 
the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as 
they  may  be  advised." 

The  Plaintiffs  were  dissatisfied  with  this  order,  and 
applied  to  the  Lords  Justices  on  the  12th  February , 
1865,  for  an  injunction,  in  the  terms  of  the  original  bill. 
After  the  opening  had  proceeded  some  little  time,  this 
motion  was  also  stopped  by  the  Lords  Justices,  and  an 
order  was  made,  directing  the  application  to  stand  over 
until  further  order,  with  liberty  for  any  of  the  parties  to 
apply  as  they  might  be  advised,  either  before  or  after 
the  hearing.  From  the  discussion  which  then  took 
place,  it  appeared,  that  the  order  of  the  Vice-Chancellor 
was  to  be  treated  as  in  no  way  prejudicing  the  Plaintiffs, 
in  case  they  should  not  bring  an  action,  and  also  that 
their  Lordships  would  dispose  of  the  costs  if  nothing 
remained  to  be  disposed  of  at  any  subsequent  period. 

This  cause  was  now  brought  to  a  hearing,  with  a 
great  amount  of  additional  evidence,  including  the  an- 
swers, affidavits  and  cross-examinations. 

Mr. 


Health. 
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1856.  Mr.  R.  Palmer  and   Mr.   O.  W.  ColUm,  for  the 

^-^^-^       Plaintiffs. 
The 
Mamcbbstee, 
Sheffield,         Oldaker  ▼.  Hunt  (a) ;  The  Aiiomejf-Oenerttl  v.  The 

CoMFAMT      Luton  Board  of  Health  (b);  Wood  v.  Wdud(c);  JDicAcii- 

-.    ^-     ^     son  V.  The  Grand  Junction  Caqal  Company  (d) ;  Magor 

Board  OF    -v.  Chadmck(e)\   Arkwright  v.  OeU(,f);    Haine$  v. 

Taghr  (g),  and  Wood  y.  Suteliffe  (A). 

Mr.  Selwgn  and  Mr.  W.  Forster,  for  the  Defendants. 

Haines  v.  7ayibr(i);  Attomeg- General  ▼.  The  5A€f- 
yitfU  Gas  Consumers'  Company  (A);  Elmkirst  v.  i^«»- 
cer  (/) ;  The  Mayor  of  Liverpool  v.  The  CAorleg  Water- 
works Company  (m);  Wood  v.  5Hfo/t^e(fi);  Oreatrex  ¥• 

Mr.  iZ,  Palmer^  in  reply. 

TA«  Master  of  the  Bolls  reserved  judgment 


1857. 
Jan.  19.  TAe  Master  of  Me  Rolls. 

I  have  carefully  read  the  evidence,  and  considered 
the  comments  of  Counseli  and  had  the  assistance  of 
very  carefully  and  elaborately-prepared  maps  and  sec- 
tionsy  and  I  must  say,  that  the  result  of  all  this  is,  tliat 
this  case  appears  to  me  to  stand  very  much  in  the  exact 

position 

(a)  19  firao.  485.  (A)  2  Sim.  N,  S.  163. 

(6)  2  Jur.  N.  S.  180.  («)  10  Bern.  75. 

•  (r)  3  £rcA.  Rep,  748.  (k)  3  De  G.,  M.  i  O.  304. 

id)  15  Beav.  260.  (/)  2  A/ac.  ^  Got.  45. 

(e)  WJd.^  EiL  671.  (m)  2  De  G.,  Af.  4  G.  852. 

(/)  5  Mff.  4  H^.  203.  (ti)  2  Sim  (N.  S,)  163. 

(^)  10  Heav.  75,  and  2  Phil.  (o)  8  £rtA.  Rep.  291. 
209. 
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position  in  which  it  stood  when  before  the  Viee-Chan-       1867. 

cellor,  and  afterwards  before  the  Lords  Justices^  ^<^*v^^ 

The 

MAMCHBSTKKy 

Upon  the  first  point,  viz.,  the  diversion  of  water  from  8HBfFi«LD&e. 
the  canal,  none  is  now  diverted,  although,  if  the  plan  of  Compamt 
the  Worktop  Board  of  Health,  as  above  propounded,  _  ^- 
in  which  this  sewer  is  to  form  a  main  ingredient,  should  Boaud  or 
ever  be  carried  into  effect,  the  surface  water,  which  '^baltr. 
hitherto  has  flowed  into  the  canal,  either  down  the  gut- 
ter or  through  the  sewer,  will  probably  be  diverted  from 
it  Until,  therefore,  the  act  diverting  the  sewer  is  ac- 
tually done  or  is  about  to  be  performed,  it  is  not  ne- 
cessary to  express  any  conclusive  opinion  on  this  part 
of  the  subject;  but  it  would,  I  think,  be  difficult  to 
hold,  that  the  mere  sur&ce  water  of  a  road,  not  arising 
from  any  spring  or  natural  constant  supply,  could  fall 
within  the  meaning  of  the  clause  in  the  local  Act,  which 
entitles  the  Plaintiffii  to  all  the  water  within  1,000  yards 
of  the  canal,  so  far  and  to  such  extent  as  to  exclude  the 
Defendants,  under  the  Public  Health  Act,  from  making 
a  system  of  drainage  essential  to  the  district  which, 
offending  against  the  rights  of  no  one  in  any  other  par- 
ticular, merely  allowed  to  flow  through  gratings  into 
the  sewer  the  water  collected  on  a  public  road  from 
rain  and  from  the  overflowing  of  the  surplus  of  the 
neighbouring  houses,  which  water  had,  heretofore,  flowed 
down  an  open  gutter  into  the  canaL  If  I  am  wrong  in 
this  view,  the  drainage  of  this  district  would  appear  to 
me  to  be  impossible* 

Upon  the  next  question,  whether  the  water  of  the 
canal  has  or  has  not  received  any  pollution  from  the 
works  of  the  Defendants,  I  am  unable,  after  carefully 
attending  to  the  affidavits  and  after  perusing  them 
again,  to  come  to  any  confident  opinion  upon  this 
subject. 

The 
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1867.  The  evidence  is  very  contradictory.  .  It  is  evidence 

'""^1^      of  opinion,  it  is  evidence  which  would,  in  every  respect, 

MAMCHBtTBn,  bc  bcttcr  judgcd  of  by  bearing  the  witnesses  give  their 

Sbbppield&c.  evidence  vivd  voce  in  Court,  and  on  which  a  jury  would 

CoMFAMT      be  likely  to  come  to  a  much  more  satisfactory  conclu- 

The  WoBKtop  ^'^°  ^^^^  ^^y  ^^^^^  tribunal.    That  the  water  of  the 

BoABD  OP     canal  is  far  from  being  pure  is,  I  think,  clearly  esta- 
Ubaltb 

blished.    That  several  houses  are  drained  into  it,  with 

which  the  Defendants  have  nothing  to  do,  is  also  clear, 
but  whether  the  acts  of  the  Defendants  have  increased 
that  impurity  is,  to  my  mind,  on  the  evidence  before 
me,  a  matter  of  the  greatest  doubt  and  of  the  utmost 
uncertainty.  I  think,  therefore,  that,  on  this  part  of 
the  case,  the  course  adopted  by  the  yice-Chancellor 
was  the  best,  and  would  have  been  the  most  satisfactory 
if  it  had  been  adopted,  and  that,  so  far  as  this  part  of 
the  case  is  concerned,  it  is  a  proper  case  for  an  action 
at  law,  which  would  try  both  the  fact  of  pollution  and 
also  the  right,  if  the  Defendants  should  be  advised  to 
insist  on  this  right,  to  pollute  the  water  of  the  canal, 
which,  however,  they  have  not  thought  fit  to  do  before 
me,  and  respecting  which,  as  far  as  it  may  be  neces- 
sary for  me,  I  shall  not  hesitate  to  pronounce  my 
opinion  in  the  matter  I  am  now  about  to  mention. 

The  next,  and  most  important  point,  is  that  part  of 
the  prayer  in  the  relief  now  sought  which  asks  that  the 
Defendants  may,  by  perpetual  injunction,  be  restrained 
from  permitting  the  water  to  flow  into  the  covered  drain 
and  through  it  into  the  canal,  and  which  is  what  may 
be  called  the  mandatory  injunction. 

I  am  here  also,  in  my  opinion,  in  exactly  the  same 
portion  as  their  lordships  and  the  Yice-Chancellor 
were,  when  the  case  came  before  them.    So  for  as 

relates 
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relates  to  the  present  flow  of  water,  if  it  does  no  damage        1857. 

whatever  to  the  water  of  the  canal,  I  am  of  opinion  that       ^^CIT^^ 

I  cannot  make  such  an  order,  which,  without  benefiting  Manchbstkr, 

the  Plaintiffs,  may  inflict  very  serious  injury  on  the  De-  ^"r^ilwa^^' 

fendants,  or  rather  on  the  inhabitants  of  the  town  of     Coupamt 

Worksop,  who  will  have  to  pay  for  the  expenses  of  j^^  Wormop 

these  proceedings,  and  of  all  acts  done  and  to  be  done     Board  op 
-.        --  I         I       1        1     L  Health. 

m  consequence  or  it.    If,  on  the  other  hand,  the  present 

flow  of  water  does  inflict  a  present  injury  on  the  Plain- 
tiffs, that  is,  if  it  pollute  the  water  of  the  canal,  the 
Plaintiffs  would,  in  my  opinion,  be  entitled  to  an  in- 
junction to  restrain  the  further  continuance  of  this  in* 
jury.  But  whether  this  be  so  or  not  would  be  decided  by 
an  action,  if  one  were  brought,  and  the  injunction  would 
depend  upon  the  result  of  that  action.  So  far  as  regards 
the  prospective  anticipated  injury,  to  arise  from  the  com- 
munication to  be  made  between  the  sewer  and  the  ad- 
joining houses,  in  my  opinion,  the  case  also  stands 
exactly  as  it  did  before  the  bill  was  filed  and  has  done 
ever  since,  with  the  exception  which  I  am  about  to 
mention.  The  Defendants  assert,  positively,  that  it  is 
their  intention  carefully  to  guard  against  any  such  pro- 
spective injury.  The  Plaintiffs  allege,  **  your  acts  shew 
that  this  is  impossible.'*  I  think  it  is  impossible  for 
this  Court  to  grant  a  mandatory  injunction  to  com- 
pel the  Defendants  to  undo  all  the  works  which,  as 
they  allege,  are  absolutely  necessary  to  a  plan  they  will 
have  to  form  for  the  drainage  of  this  district,  under  the 
duties  imposed  upon  them  by  the  Legislature,  and  by 
i>vhich  they  will,  as  they  allege,  carefully  guard  against 
the  evil  apprehended  by  the  Plaintiffs.  If  it  should 
hereafter  appear,  that  the  Defendants  are  not  acting 
bonafde,  that  their  assertions  are  devoid  of  truth,  this 
Court  must  deal  with  them  as  it  best  can,  but  at  pre- 
sent, I  am  of  opinion,  that  this  Court  must  give  faith 

to 
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1867.       to  the  eolemo  and  repeated  aaaertioDs,  that  they  do  not 
"^^'"^^      intend  to  inflict  this  injury  upon  the  Plaintifia. 

^'kHI^Iy^      At  the  same  time  that  I  repose  this  confidence  in 
CoMTAHT     their  assurances,  sanctioned  by  oath  and  reiterated  by 

Tlw  WoBKtop  ^^^"'  ^"o^  ^^  ^^  B^^  ^™  ^^^  instrudioBS,  I  bear 
BoABD  or  in  mind  all  the  diflBcnlties  vHiich  the  Platatifls  are  under, 
from  the  fluctuating  character  of  the  Board,  and  the 
constant  change  of  the  persons  who  are  and  who  will 
be,  ftom  time  to  time,  really  the  Defendants  under  the 
same  quasi  corporate  denomination  of  ''The  Board  of 
Health."  I  think,  however,  that  this  Court  may  trust, 
that  although  a  future  Board  will  not  be  personally  / 
bound  by  the  promises  of  a  previous  one.  yet  if  any 
change  of  intention  should  from  any  cause  occur, 
ample,  distinct  and  preliminary  notice  will  be  given  to 
the  PlainttflGi  of  such  change  of  intention,  which  may 
afford  suflicient  time  to  enable  them  to  make  any  appli- 
cation to  this  Court.  Having  said  that,  I  must  give 
this  faith  to  their  assurances. 

I  am,  at  the  same  time,  of  opinion,  that  the  Plaintiffs 
are  entitled  to  have  the  undertaking,  given  at  the  time 
of  the  motion  before  the  Vice-chancellor,  converted  into 
the  form  of  a  perpetual  injunction,  so  modified  as  to 
meet  the  circumstances  of  this  case,  as  they  now  appear 
before  me,  on  the  evidence,  after  the  advantage  I  have 
derived  from  the  full  hearing  of  this  cause,  the  argu- 
ments of  Counsel,  and  the  perusal  of  the  evidence.  I 
am  of  opinion,  that  the  modification  I  am  about  to  state 
is  proper  and  necessary, 

I  shall,  then,  in  this  suit,  decree  an  injunction,-^to 
restrain  the  Defendants  from  opening  or  permitting  to 
be  opened  any  side  sewers  or  other  sewer  into  the  main 
sewer  in  the  Plaintiffs'  bill  mentioned,  so  long  as  the 

said 
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said  main  sewer  shall  flow  into  or  dincharge  itself  into        1857. 
the  canal  of  the  Plaintifis,  either  by  the  old  covered      ^^^^-^^ 

drain  or  otherwise.  Manchester, 

Sbefpibld&c. 

And  as  there  are  certainly  two  cases  in  which,  upon      Company 
the  evidence,  it  appears  to  me  to  be  established,  that  -«    Wormop 
the  Defendants  have  made  a  communication  with  the     Board  op 
main  sewer   from  two  houses,   which   communication 
did  not  previously  exist,  I  shall  grant  a  mandatory  in- 
junction to  restrain  the  Defendants  from  permitting  such 
communication  to  continue,  and  from  permitting  privies 
or  cesspools  from  such  houses  to  drain  into  or  commu- 
nicate with  the  said  main  sewer,  so  long  as  the  said 
main  drain  or  sewer  shall  flow  into  or  discharge  itself 
into  the  Plaintifis'   canal,  either  by  the  old   covered 
drain  or  otherwise. 


By  this  injunction,  I  do  not  mean  that  the  side  sewera 
are  to  be  destroyed  or  put  an  end  to,  but  simply,  that 
the  eyes,  where  they  communicate  with  the  main  sewer, 
are  to  be  built  up  or  closed,  and  such  other  things  done 
as  may  be  necessary  to  prevent  the  drainage  from  such 
houses  into  the  main  sewer,  and  that  this  is  to  continue, 
so  long  as  the  main  sewer  flows  into  the  canal,  either 
directly  or  indirectly,  but,  at  the  same  time,  leaving  the 
Defendants  at  full  liberty  to  open  these  drains,  and  re- 
store the  communications  between  them  and  the  main 
sewer,  and  also  to  make  as  many  fresh  communications 
and  side  sewers  as  they  may  think  expedient,  so  soon 
as  this  plan  of  drainage  is  carried  into  efiect,  in  such  a 
manner,  as  in  nowise  to  aflect  or  injure  the  water  of  the 
canal.  In  so  doing,  I  mean  to  express  my  opinion, 
that  the  acts,  under  which  the  Defendants  exercise 
their  powers,  do  not  justify  them  in  polluting  the  water 
of  the  canal,  or  entitle  them  to  drain  their  sewer  into  it, 
without  the  sanction  and  consent  of  the  Plaintifis ;  if, 
VOL.  xxiii.  p  indeed, 
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1867.       indeed,  they  can  do  bo  with  such  consent  (a),  which  I 

''^^''y^^      wish  to  be  understood  as  not  intending  to  affirm,  and 

Mamcheitir  ^liicb   may   depend    upon    other    considerations    not 

SflBrFiRLD&c.  brought  before  me  at  present. 
Railway 

^  ^^  It  has  certainly  not  been  seriously  contended  before 

Th«  WoRMOp  me,  that  the  Defendants  had  any  right  to  do  so,  without 

Ubalth.      the  consent  of  the  Plaintiflfs,  but  the  injunction  I  decree 

is  founded  upon  their  possessing  no  such  right,  and 

that  all  the  preparations  are  made  which  would  enable 

them  to  do  so  at  any  moment. 

The  order  I  shall  make,  therefore,  will  be  to  grant 
these  injunctions,  in  the  terms  I  have  last  specified,  but 
no  others.  I  then  propose,  in  addition,  to  give  leave 
to  the  Plaintiffs,  if  they  wish  it,  but  not  otherwise,  to 
bring  such  action  as  they  may  be  advised. 

I  am  of  opinion,  that  both  parties  must  pay  their  own 
costs,  including  the  costs  of  the  motion  before  the  Vice- 
Chancellor.  The  costs  of  the  motion  before  the  Lords 
Justices  must  be  disposed  of  by  their  Lordships,  upon 
application  to  be  made  to  them  for  that  purpose.  If  the 
Defendants  had  relieved  the  apprehensions  of  the  Plain- 
tiffs, by  explaining  that  the  side  sewers  and  various  pre- 
parations for  draining  all  the  adjoining  houses  were  only 
part  of  a  scheme  not  then  formed,  but  of  which  it  must 
necessarily  form  a  part,  which,  when  formed,  would 
drain  that  district,  in  such  a  manner  as  to  carry  the 
sewage  away  from  the  canal,  and  if  they  had  then  offered 
to  give  every  facility  for  seeing  it  so  accomplished,  and 
also  given  an  undertaking  not  to  make  a  communica- 
tion between  the  said  side  sewers  and  the  main  sewer, 
until  the  system  had  been  completed  in  the  way  pro- 
posed, and  had  not  afterwards  opened  any  communi- 
cation, in  any  one  instance,  I  should,  in  that  case, 

have 
(a)  12  &  13  VkL  c.  bczxl  i.  263. 


CASES  IN  CHANCERY. 

have  thought,  that  the  Defendants  were  entitled  to  the 

costs  of  the  suit.     But  this  is  not  so,  and  though  I  rely 

upon  the  positive  and  reiterated  assertion  of  the  Defend-  Manchester, 

ants,  contained  in  the  affidavits  made  by  them  and  for  Shepfibld&c 

'  ,  •'  Railway 

and  on  their  behalf,  that  they  have  not  and  never  had      Company 

such  an  intention,  still  there  was  much  that  might  rea-  j^^  Worksop 

sonably  alarm  the  Plaintiffs,  and  induce  them  to  insti-     Board  op 

tute  these  proceedings. 

I  cannot,  however,  give  them  the  costs  of  these  pro- 
ceedings. In  my  opinion,  they  might  and  ought  to 
have  tested  the  sincerity  of  the  assertions  of  the  De- 
fendants, as  to  their  intentions,  as,  for  instance,  by  re- 
quiring them  to  give  a  written  undertaking,  together 
with  the  means  of  verifying,  from  time  to  time,  the  way 
in  which  it  was  kept,  which  would  have  secured  the 
Plaintiffs  from  injury,  if  it  had.  been  kept,  and  against 
any  prejudice  arising  from  delay,  if  it  had  been  violated, 
and  which,  if  it  had  been  refused  by  the  Defendants, 
would  have  given  a  very  different  aspect  to  this  part  of 
the  case. 

The  decree  will  therefore  be  in  these  terms : — An  in- 
junction to  restrain  the  Defendants  from  permitting  to 
remain  open,  and  also  from  opening  or  permitting  to 
be  opened,  any  side  sewer  or  other  sewer  into  the  main 
sewer,  in  the  Plaintiffs'  bill  mentioned,  so  long  as  the 
said  main  sewer  shall  run  through  the  said  covered 
drain,  in  the  Plaintiffs'  bill  mentioned,  or  otherwise 
discharge  itself  into  the  canal  of  the  Plaintiffs.  All 
parties  are  to  have  liberty  to  apply  to  this  Court  as 
they  may  be  advised,  and  if  they  wish  it,  the  Plaintiffs 
are  to  have  liberty  to  bring  such  action  as  they  may  be 
advised. 

No  coets  of  the. suit. 

p2 
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Jti/y24,25,26.  „,  „«,x>.»,^«  ^^-^•^^i.r 

\^  5'  FLETCHER  r.  GIBBON. 

Commissionen  rpHE  bill,  in  this  case,  was  filed  by  the  executors  of 
were  autho-  I         r        w    -w-,,      *         •,  %  n  ^    r 

rized,byActof  Jb^q) A  i^fe^cAer,  deceased,  to  enforce  payment  of 

Parliament,  to  ^^  interest  due  on  a  debenture  or  assignment  of  rates 
raise  a  sum  of  ^  ® 

money  for  pa-  of  the  parish  of  Su  Paul,  Shadwellj  for  1,000Z.  num- 
rish  purposes,     ,         ,  ^ 
and  to  secure     ^^^^^  ^• 
it  by  deben- 
ture or  assign- 
ment of  the  In  the  year  1817,  an  Act  was  passed  for  the  rebuild- 

commissioners  ^^Z  ^^  ^^^  parish  church  of  St.  Paul,  Shadwell{a). 

gave  a  deben-  This  Act  authorized  a  sum  of  10,600/.  to  be  raised,  by 
ture  for  1,000/.  ^,  ^,.  ...  i-T 

to  A.  B.,  who   way  of  loan,  for  this  purpose,  and  it  imposed  parish 

was  treasurer  rates,  to  pay  the  expenses,  the  interest  on  the  loan,  and 
and  also  a  com-  ^        r  j  i  y 

missioner.  also  to  form  a  surplus  fund  for  the  payment  off  of  the 
nothing  aub^e  "^^ney  borrowed.  Trustees  were  named  for  the  purpose 
time,  but  he  of 

S3"!S  W  57  Geo.  3.  c.  Ixxii. 

amount,  and 

from  that  time  only  he  received  interest.     By  subsequent  receipts  of  rates  the  balance 

was  turned,  and  A.  B,  had  funds  in  hand.     Held,  by  Lord  St.  Leonards  and  the 

Master  of  the  Rolls,  that  the  transaction  was  not  invalid,  and  that  A,  B,  was  entitled 

to  charge  full  interest  on  his  debenture  until  he  had  been  formally  paid  off. 

Commissioners  were  authorized,  by  an  Act,  to  raise  money  on  the  security  of  the  as- 
signments of  parish  rates.  Interest  on  the  debentures  was  to  be  paid  pari  passu,  and  the 
debentures  were  to  be  paid  off  by  ballot.  Held,  that  the  relation  of  trustee  and  cestui 
que  trust  was  constituted  by  the  Act,  and  that  the  holders  of  the  debentures  were  entitled 
to  sue  in  this  Court  for  an  account  of  the  moneys  received  by  the  trustees  and  of  their 
payments,  and  that  they  were  not  bound  to  proceed  on  their  bonds  at  law. 

In  a  suit  against  commissioners,  to  enforce  debentures  on  parish  rates,  it  was  in- 
sisted that  the  ratepayers  were  necessary  parties;  1st,  because  the  validity  of  the 
Plaintiff's  security  was  contested  ;  and,  2ndly,  because  they  ought  to  be  present  at  the 
taking  of  the  accounts.  The  objection  was  overruled,  on  the  ground  that  the  validity 
of  the  Plaintiff 's  security  had  been  determined  in  a  former  suit,  in  which  the  Attorney- 
General  was  a  party,  and  because  the  ratepayers  would  be  sufficiently  represented,  ia 
taking  the  accounts,  by  the  commissioners  who  were  Defendants. 

Some  only  of  many  commissioners,  appointed  under  an  Act  to  raise  money  on  the 
rates,  for  parish  purposes,  were  made  Defendants  to  a  suit  by  a  bond-holder  to  enforce 
payment.  It  was  objected  that  all  the  commissioners  ought  to  be  parties.  The  ob- 
jection was  removed,  by  the  Court  ordering  the  decree  to  be  served  on  the  absent 
commissioners,  with  notice  that  they  might  attend  the  taking  of  the  accounts. 

Form  of  decree,  in  a  suit  against  parish  commissioners,  to  enforce  payment  of  de- 
bentures on  the  parish  rates  under  a  special  Act. 
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of  the  Act ;  they  consisted  of  the  rectoFi  the  church- 
wardens, the  overseers,  the  trustees  of  the  poor,  the 
steward  of  Bowei  (the  Earl  of  Strathmore's)  estate,  and 
twenty-four  other  persons,  including  Joseph  Fletcher. 

The  trustees  were  empowered  to  borrow  such  sum  or 
sums  of  money,  ''not  exceeding  in  the  whole  the  sum  of 
10,500/.,  as  they  should  judge  necessary,  for  the  purposes 
of  the  Act"  (a),  and  to  assign  the  rates,  as  a  security  for 
the  principal  money  to  be  advanced,  with  lawful  inte- 
rest. The  assignments  were  to  be  in  the  form  stated 
in  the  Act,  by  which  the  trustees  assigned  to  the  lender 
"  such  proportion  of  the  rate,"  to  be  levied  by  virtue  of 
the  Act,  as  the  sum  advanced  by  the  individual  bore  to 
the  whole  sum  then  charged  upon  the  rates,  to  be  had 
and  holden  until  repayment. 

These  assignments  or  debentures  were  assignable,  and 
were  to  be  paid  off  according  to  a  priority,  to  be  ascer- 
tained by  a  species  of  lottery  called  a  ballot,  as  specified 
in  the  37th  section  of  the  Act. 

A  subsequent  Act,  passed  in  1823  (ft),  to  enable  a 
further  sum  of  money  to  be  raised,  which  it  is  not 
necessary  for  the  purposes  of  this  case  to  refer  to  in 
detail. 

In  1817,  Joseph  Fletcher^  deceased,  was  appointed 
treasurer  under  the  first  Act,  and  continued  to  act  as 
such  until  February ^  1831. 

In  February f  1819,  nine  of  the  trustees  executed  to 
him  anassignment  of  the  rates  for  1,000/.,  and  he  car- 
ried that  amount  to  the  credit  of  the  trustees  in  their 

account 
(a)  Sect  33.  (6)  4  Geo.  4,  c.  Ixviii. 
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1866.  account  with  him.  The  money  was  not  then  actually 
advanced ;  if  it  had  been,  it  would  have  been  paid  over 
by  the  trustees  to  Mr.  Fletcher,  in  his  character  of  trea- 
surer, but  as  the  money  was  not  actually  advanced,  Mr. 
Fletcher  neither  claimed  nor  received  interest  upon  this 
assignment,  until  the  whole  amount  of  it  had  been  ad- 
vanced for  the  purposes  of  the  trust,  under  orders  duly 
made  for  that  purpose  by  the  trustees.  The  amount  so 
placed  to  the  credit  of  the  trustees  was  actually  ex- 
pended, and  there  remained  a  balance  in  the  hands  of 
the  treasurer;  this  event  first  took  place  in  the  year 
1821.  Mr.  Fletcher  charged  interest  on  this  debenture, 
and  continued  to  do  so,  whatever  might  be  the  state  of 
the  account  between  him  and  the  trustees;  and  although 
the  balance  in  his  hands,  as  treasurer,  afterwards  fluc- 
tuated, he  had,  as  such  treasurer,  moneys  in  his  hands 
belonging  to  the  trust  available  for  the  purpose  thereof. 

In  1831,  he  ceased  to  be  treasurer  and  trustee.  The 
interest  at  61.  per  cent,  on  his  debenture  was  duly  paid 
until  the  beginning  of  the  year  1846.  Early  in  1847, 
the  Defendant  Oibbon,  the  receiver  of  the  JBowes  estate, 
together  with  Lady  Olamis,  in  the  character  of  owner, 
by  assignment,  of  one  of  the  debentures,  filed  a  bill  in 
this  Court  against  Joseph  Fletcher  {Gibbon  v.  Fletcher), 
contesting  the  validity  of  Fletcher's  debenture.  The 
grounds  on  which  its  validity  was  impugned  were  four. 

First.  That  no  power  was  contained  in  the  Act  of 
Parliament  to  raise  the  entire  sum  of  10,600/.,  because, 
as  the  Act  gave  a  power  to  parishioners  to  reduce  their 
rates,  by  paying  a  sum  down  in  lieu  of  all  future  pay- 
ments, and  as  some  of  the  parishioners  availed  them- 
selves of  this  privilege,  it  was  contended,  that  the 
amount  so  reduced  ought  to  be  deducted  from  the 
10,600/.,  which  was  not  done. 

Th 
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The  second  ground  was,  that  at  the  time  when  this  1866. 

assignment  was  executed,  Joseph  Fletcher  was  the  trea-*  ^^^^ 

surer,  and  that  he  advanced  no  money  upon  it.  «. 


Gibbon. 


The  third  ground  was,  that  although  it  was  true  that 
no  interest  had  been  paid  upon  it  until  the  whole 
balance  in  his  hands  as  treasurer,  including  this  1,000/., 
had  been  drawn  out  and  paid  away,  yet,  that  as  shortly 
afterwards,  fresh  sums  were  paid  to  him  as  treasurer, 
which  turned  the  balance  in  favor  of  the  trustees,  the 
fact  of  such  repayment  to  the  treasurer  annulled  the 
effect  of  drawing  out  of  the  whole  balance,  which  alone 
gave  activity  to  the  assignment,  and  made  it  bear  in- 
terest. 

The  fourth  ground  was,  that  he  was  a  trustee,  and 
that,  therefore,  an  assignment  given  to  himself  was 
invalid. 

To  the  bill  so  filed,  neither  the  former  trustees,  who 
had  acted  from  time  to  time  and  were  then  alive,  nor 
the  representatives  of  those  who  had  died,  were  made 
parties,  but  the  former  treasurers  were  made  Defendants. 
The  trustees  for  the  time  being  were  also  made  Defend-* 
ants,  as  well  as  the  Attorney-General,  to  represent  the 
general  body  of  the  ratepayers.  The  case  came  on  to 
be  heard  in  June,  1861,  before  the  yice-Chancellor 
Knight  Bruce,  when  the  points  above  mentioned,  con- 
testing the  validity  of  this  assignment,  were  raised  and 
argued  before  him,  and  were  disposed  of  by  him  in 
fiivor  of  the  Defendant  Joseph  Fletcher. 

The  bill  was  dismissed  with  costs,  as  far  as  it  sought 
any  account  of  rates  previous  to  filing  the  bill ;  an  ac- 
count was  directed  of  the  subsequent  rates  and  of  their 

application, 
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Fletchbk 

V. 

Gibbon. 
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application^  and  an  account  of  what  assignments,  &c. 
the  rates  were  subject  to,  under  the  Acts,  and  what  was 
due,  and  to  whom,  with  liberty  to  state  special  circum- 
stances as  to  Fletchers  alleged  assignment  or  debt,  and 
further  directions  were  reserved. 


The  Plaintiffs  in  Gibbon  v.  Fletcher  appealed  from 
that  decision  to  Lord  St.  Leonards,  who,  on  the  16th  of 
July^  1862,  dismissed  the  Plaintiff's  bill  with  costs  (a). 

Mr.  Fletcher  died  in  December,  1852,  and  his  exe- 
cutors having  applied  for  payment  of  interest  on  his 
assignment  No.  3,  the  trustees  Gibbon,  Dobinson,  Tay- 
lor and  others,  in  answer,  stated,  that  having  been 
informed  that  the  Lord  Chancellor  had  declined  in  Gib- 
bon y.  Fletcher  to  declare  the  assignment  numbered  3 
a  valid  security,  they  had  determined,  before  paying  any 
sum  in  respect  thereof,  to  take  the  opinion  of  Counsel  as 
to  its  validity. 

They  afterwards  stated,  that  they  had  been  advised 
that  the  assignment  was  not  a  valid  instrument,  because 
*'  Fletcher,  who  was  a  trustee  as  well  as  sole  treasurer 
under  the  Act,  and  also  churchwarden  of  the  church, 
did  not,"  at  the  date  of  such  assignment,  advance  any 
part  of  the  1,000/.,  and  that  such  1,000/.,  if  advanced, 
was  in  excess,  and  beyond  the  amount  of  10,500/. 
authorized  to  be  raised.  The  trustees  further  stated, 
that  they  were  advised  to  resist,  and  intended  to  resist, 
payment  of  the  amount  and  interest  on  No.  3. 

The  trustees,  at  their  subsequent  ballots  for  paying 
off  the  assignments,  excluded  No.  3,  and  several  others 
which  they  contested,  from  the  ballot 

The 
(a)  See  Judgment  of  Lord  St,  Leonards,  MS. 
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The  present  bill  was  filed  in  September^  1864,  by  1856. 
the  executors  of  Fletcher  against  Gibbon,  Dobinsan 
and  Taylor  (three  of  the  trustees  under  the  Act)  and  six 
other  persons  who  were  owners  of  debentures  or  assign- 
ments numbered  4,  6,  6,  13,  30,  32,  whose  claims,  like 
the  Plaintiffs,  had  been  rejected,  praying  payment,  by 
Gibbon,  Dobinsqn  and  Taylor,  of  what  was  due  on 
number  3;  for  an  account  of  the  rates  in  each  year  since 
1845,  and  that  the  amount  applicable  in  liquidation  of 
the  principal  due  on  the  assignments  of  the  rates  might 
be  ascertained.  That  the  three  trustees  might  pay  into 
Court  the  aggregate  amount  or  the  amount  paid  by 
them  in  discharge  of  the  other  assignments,  and  that 
the  amount  might  be  applied  in  liquidation  of  the  un- 
satisfied assignments. 

Mr.  22.  Palmer  and  Mr.  Osborne  for  the  Plaintiffs. 

Delarue  ▼.  Church  (a);  Attorney- General  v.  TFi/- 
ion(b) ;  Attorney-General  v.  Brown  (c). 

Mr.  Follett  and  Mr.  Giffard  for  Gibbon. 

Shipton  y.  Rawlins  (d)-.  East  Anglian  Railway  Com- 
pany V.  Eastern  Counties  Railway  Company(6);  Drewry 
V.  Barnes  (/). 

Mr.  Roupell  and  Mr.  Walford  for  JDobinson  and 
Taylor. 

The  Master  of  the  Rolls  said  he  would  read  the 
papers  before  calling  for  a  reply. 


The 

(a)  15  Jurist,  455.  (rf)  4  Hare,  619. 

(h)  Cr.  *  Phil.  1.  (0  U  C.B.  775. 

(c)  1  SwanU.  205.  (/)  3  RtM.  94. 


Nov,  6. 
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^i^^         The  Mastbb  of  the  Rolls. 

9,  I  have  gone  through  the  papers  in  the  other  cause  of 

GfBBOH.  Oibbon  Y.  Fletcher  with  care,  and  I  must  say  that  all 
the  four  points,  impugning  the  validity  of  the  assign- 
ment to  Mr.  FleteheTf  are  distinctly  put  in  issue,  and 
that  the  Lord  Chancellor  distinctly  pronounced  a  de- 
cision on  them  all ;  he  distinctly  decides,  both  in  terms 
and  in  substance,  that  the  assignment,  debenture  or 
bond,  whatever  it  is  called,  is  a  valid  instrument,  open 
to  no  legal  objection  or  imperfection,  and  upon  the 
strength  of  this  being  so,  he  dismissed  the  bill  of  the 
Plaintiffs  with  costs ;  because,  having  heard  the  whole 
case,  the  Plaintiffs  had  failed  in>  shewing  the  least  ob- 
jection to  this  instrument  The  decree  of  Lord  St. 
Leonards  was  acquiesced  in,  the  case  was  not  taken,  by 
appeal,  to  the  House  of  Lords,  and  the  decision  is  ex- 
press and  complete,  that  the  assignment  No.  3,  held 
by  Joseph  Fletcher,  is  free  from  objection. 

In  this  state  of  circumstances,  it  might  have  been  ex- 
pected, that  after  this  double  decision,  the  question  of 
the  validity  of  this  bond  woald  not  again  have  been 
raised  in  this  Court.  It  is  impossible,  however,  to  fore* 
see  the  extent  to  which  a  spirit  of  litigation  may  lead 
persons,  and  this  cause  is  a  lively  instance  of  the  truth 
of  this  proposition.  By  a  spirit  of  litigation  I  mean,  not 
a  desire  to  resort  to  law  to  have  rights  determined,  but 
a  desire  to  go  to  law  or  to  continue  in  law  for  the  sake 
of  law,  when  there  is  really  nothing  left  to  determine. 
It  seems  that  the  Lord  Chancellor  was  asked  by  the 
Plaintiffs'  Counsel  in  Gibbon  v.  Fletcher  to  make  a 
declaration,  that  Mr.  Fletcher's  security  was  unimpeach- 
able. No  doubt  the  object  of  this  application  was  to 
avoid  the  payment  of  costs,  on  the  ground  that,  as  the 
Defendant  Fletcher  would  thereby  have  obtained  the 

benefit 
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benefit  of  a  decree,  be  would  not  bave  been  entitled  to        1856. 

ask  for  costs  of  the  suit.  ,^^^''"^ 

Flbtchbk 

V. 

The  Lord  Chancellor  dismissed  the  bill  with  costs ;      Gibbon. 
after  which  this  conversation  took  place  : — 

"  Mr.  Stuart.  I  understand  the  Court  to  be  decidedly 
of  opinion  that  Mr.  Fleteher^s  security  is  unimpeachable. 
Now,  what  we  should  desire  is  a  declaration  to  that 
eflFect. 

'^  Lard  Chancellor.  I  do  not  mean  to  make  any  such 
declaration.  You  file  a  bill,  and  I  dismiss  your  bill.  It 
is  my  opinion  that  the  security  has  not  been  impeached 
by  you  in  this  suit ;  if  you  like  to  try  his  security  else- 
where, there  is  nothing  to  prevent  you  from  doing  it. 

^  Mr.  Stuart.   It  is  a  mere  legal  question. 

**  JLard  Chancellor.  You  have  your  remedy  elsewhere. 
I  am  of  opinion  that  it  is  not  impeached  in  this  suit,  but 
I  am  not  going  to  prevent  your  doing  anything  for  the 
purpose;  if  you  think  you  can  impeach  his  security  you 
can  take  your  remedy.*' 

The  meaning  of  this  is  obvious ;  it  is  as  if  the  Lord 
Chancellor  had  said,  ''  I  have  no  jurisdiction  in  this 
suit  to  declare  that  there  are  no  other  objections  to  this 
assignment;  but  on  all  those  brought  before  me,  I 
declare  that  you  fail,  and,  therefore,  you  must  pay  the 
costs.''  Upon  the  strength  of  this  answer  of  the  Lord 
Chancellor,  the  Defendant,  Mr.  Oibbon,  and  the  trus- 
tees, or  the  majority  of  them,  say  to  Mr.  Joseph  Flet' 
cher^  ''the  Lord  Chancellor  has  refused  to  declare  that 
your  bond  is  yalid,  and,  therefore,  we  shall  not  ac- 
quiesce 
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1856.       qaiesce  id  his  decision,  and  we  shall  refuse  to  pay  you 
interest  on  your  bond,  or  to  pay  off  your  bond  itself." 

In  the  course  of  the  proceedings  Mr.  Fletcher  died, 
and  this  bill  is  filed  by  his  legal  personal  representa- 
tives, to  obtain  the  payment  of  the  interest  on  his  bond, 
and  for  the  right  of  having  his  bond  paid  off,  in  the 
usual  way,  by  ballot,  and  for  an  account  of  the  moneys 
properly  applicable  for  these  purposes. 

On  looking  through  the  defence  to  this  bill,  and 
attending  carefully  to  the  argument  of  Counsel,  I  find 
nothing  urged  as  an  objection  to  the  Plaintiffs'  case,  so 
far  as  regards  merits  or  substance,  which  was  not  argued 
and  disposed  of,  either  expressly  or  virtually,  by  the 
Lord  Chancellor,  in  the  case  of  Gibbon  v.  Fletcher, 
No  new  grounds  of  invalidity  are  urged  before  me,  and 
no  new  facts  are  presented.  On  the  merits,  therefore, 
nothing  can,  in  my  opinion,  be  more  hopeless  than  the 
defence  which  has  been  set  up.  Even  if  I  did  not 
concur  with  the  view  of  the  Lord  Chancellor  in  this 
case,  which  I  do  most  thoroughly,  I  should  feel  myself 
bound  to  follow  his  view,  and  to  work  out  his  decision, 
as  far  as  the  rules  of  Equity  will  permit.  On  the  sub- 
stance of  this  case,  therefore,  and  on  the  merits,  every- 
thing is  in  favor  of  the  Plaintiffs,  and  against  the 
Defendant. 

I  have  still,  however,  to  dispose  of  the  technical  ob- 
jections  urged  by  the  Defendants,  to  prevent  my  pro- 
nouncing any  decree,  and  which  did  not  exist  in  the 
case  before  the  Lord  Chancellor. 

The  first  objection,  which,  however,  is  not  wholly  of 
a  technical  nature,  is,  that  the  case  of  the  Plaintiffs  is 
at  law,  and  that  they  have  no  locus  standi  in  this  Court; 

that 
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that  they  ought  to  sue  on  the  bond,  at  law,  and  that  its  1866. 
validity  or  invalidity  would  be  there  determined.  I 
think  it  unnecessary  to  consider,  whether  the  Plaintiffs 
might  have  adopted  this  cou/se,  or  whether,  if  the  De- 
fendants had  shewn,  by  way  of  defence,  that  they  had 
no  money  in  their  hands,  they  might  not  have  defeated, 
or,  at  least,  delayed  the  Plaintiffs.  I  think  it  unneces-^ 
sary  to  consider,  whether  the  Court  of  Law  could  have 
given  complete  relief,  as  it  could  not  have  taken  the 
account;  because,  in  my  opinion,  the  relation  of  trustee 
and  cestuis  que  trust  is  created  between  the  trustees 
appointed  by  the  Act  and  the  holders  of  debenture,  and 
they  are  entitled  to  an  account  of  the  moneys  received 
by  the  trustees,  and  of  their  application  thereof. 

The  next  series  of  objections  all  relate  to  the  consti- 
tution of  this  suit,  and  the  defects  arising  from  the 
absence  of  persons,  who  ought,  it  is  contended,  to  have 
been  made  parties  to  it  In  the  first  place,  it  is  con- 
tended, that  the  ratepayers  ought  to  be  represented  in 
this  suit,  first,  because  the  question  is,  whether  this 
assignment  is  or  is  not  a  good  charge  on  the  rates;  and, 
secondly,  that  their  presence  is  necessary  to  check  the 
taking  of  the  accounts. 

With  respect  to  the  first  reason,  I  should  have  thought 
that  it  would  have  come  with  great  force,  had  it  not 
been  that  the  validity  of  this  very  security  was  im- 
peached, on  the  very  same  grounds  on  which  it  is  now 
resisted,  in  a  suit  in  which  the  ratepayers  were  repre- 
sented by  the  Attorney-General,  and  in  which  it  was 
decided,  that  this  bond  was  valid  by  the  dismissal  of 
the  bill  impeaching  it.  Whatever  might  have  been  my 
opinion,  had  this  been  res  Integra,  still  after  what  has 
occurred,  I  shall  not  require  them  to  be  here,  nor  cause 

that 


Flbtcusr 

9, 


222  CASES  IN  CHANCERY. 

1866.  ^h^^  expense  to  be  incurred,  for  the  purpose  of  enabling 
them  to  hear  me  say,  that  I  do  not  consider  the  validity 
of  this  bond  any  longer  an  open  question,  that  I  concur 
Gibbon.  with  Lord  St.  Leonards,  and  that  if  I  did  not,  I  am 
bound  by  his  decision.  As  to  their  presence  at  the 
taking  the  accounts,  I  think  that  they  will  be  suffi- 
ciently represented  by  the  trustees,  and  that  they  ought 
not  to  be  represented  separately  for  this  purpose.  But 
if  the  parish  wish  to  attend  the  taking  of  the  accounts 
I  am  about  to  direct,  separately,  I  will  allow  them  to 
make  any  application  to  me  they  may  think  fit  under 
the  decree,  to  do  so  at  their  own  expense. 

The  next  objection  is,  that  all  the  trustees  ought  to 
be  parties.  With  respect  to  them,  so  far  as  regards  the 
merits,  which,  as  I  have  already  stated,  1  consider  to  be 
determined  by  Lord  Si.  Leonards'  judgment,  I  think 
their  presence  is  not  necessary.  With  respect  to  their 
presence  at  the  taking  of  the  accounts,  1  think  that  it 
may  be  proper  that  they  should  attend,  I  shall  there- 
fore direct  a  copy  of  a  decree  to  be  served  on  those 
of  the  existing  trustees  who  are  not  parties  to  this 
cause,  with  a  notice  that  they  are  to  be  at  liberty,  if 
they  think  fit,  to  attend  the  taking  of  the  accounts  to 
be  directed  by  this  decree  in  the  office  of  the  chief 
clerk. 

This  disposes  of  the  objections  relating  to  parties,  the 
consideration  of  which  I  reserved  in  conjunction  with 
the  papers  in  this  cause.  I  was  desirous  of  reading 
over  the  papers  in  both  causes,  before  I  called  on  Mr. 
Palmer  for  a  reply,  because,  in  my  opinion,  the  matter 
mainly  depended  upon  whether  the  questions  before  me 
were  really  raised  and  disposed  of  in  the  cause  before 
the  Lord  Chancellor.    The  time  I  have  had  has  enabled 

me 
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me  to  do  this  to  my  own  satisfaction,  and  has  convinced 
me,  that  nothing  of  substance  remains  to  be  disposed  of 
in  this  cause,  and  that  the  Plaintiffs  are  entitled  to  a 
decree. 

With  respect  to  the  decree  itself,  I  shall  declare,  that 
the  Plaintifis^  as  holders  of  the  assignment  No.  3,  are 
entitled  to  be  paid  the  interest  and  principal  of  the  said 
assignment,  in  like  manner  as  the  other  band  Jute 
holders  of  valid  assignments,  and  to  have  the  benefit  of 
the  clause  and  provisions  of  the  Act  for  that  purpose. 
I  shall  direct  an  account  to  be  taken  of  what  is  due  for 
interest  on  the  assignment  of  rate  No.  3 ;  and  I  will 
direct  the  Defendants  to  pay  the  same,  out  of  any 
moneys  which  shall,  on  taking  the  accounts  after  di-  ' 
rected,  appear  to  be  in  their  hands,  or  for  which  they 
are  bound  to  account,  so  far  as  the  same  will  extend, 
and  the  residue  thereof,  with  the  interest  to  accrue  due 
from  time  to  time  hereafter,  out  of  the  first  moneys 
coming  to  their  bands  properly  applicable  to  the  pay- 
ment of  interest  on  assignments.  I  must  then  direct  an 
account  to  be  taken  of  the  rates  made  and  levied  and 
paid  to  the  trustees,  under  and  by  virtue  of  the  Acts  of 
Parliament  or  either  of  them,  since  the  year  1846,  and 
of  their  application  thereof,  and  in  taking  such  account, 
ascertain  what,  if  anything,  was  properly  applicable  to 
the  payment  of  the  interest  or  of  the  principal  of  the 
assignment  of  rates  numbered  3. 

I  cannot  go  beyond  this  until  these  accounts  are 
taken,  and  I  must  reserve  further  consideration  till  after 
that  has  been  done.  I  trust,  however,  that  those  ac- 
counts never  will  be  taken,  and  that,  after  this  decided 
intimation  of  my  opinion,  the  Defendants  and  the 
trustees  will  have  better  sense  than  to  go  into  this  ac- 
count. 
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1856.  county  the  whole  of  the  expense  of  which^  if  I  am  right, 
will  fall  upon  them ;  but  that  if  they  acquiesce  in  my 
decision,  they  will  settle  the  matter  immediately,  by 
admitting  the  Plaintiffs  to  their  rights  like  all  the  other 
holders  of  securities  under  this  Act,  but  that  if  they  do 
not  acquiesce,  they  will  obtain  the  opinion  of  a  higher 
tribunal,  and  resting  satisfied  with  that,  will  not  endea- 
vour to  evade  the  clear  expression  of  the  decision  of  the 
Court,  and  cause  further  litigation,  to  enforce  the  execu- 
tion of  a  matter  already  determined. 

In  my  opinion,  the  three  first  Defendants  on  the 
record  have  unnecessarily  occasioned  the  expense  of 
this  suit,  and  they  must  pay  the  costs  of  it,  up  to  and 
including  the  hearing.  The  subsequent  costs  I  shall 
reserve  until  I  see  how  the  parties  conduct  themselves. 
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1866. 

STAINTON  V.  WOOLRYCH. 

STAINTON  V.  THE  METROPOLITAN    BOARD    Da.  is.  16, 
OF  WORKS,  AND  THE  LEWISHAM  DIS-       "•  ^^- 

1R57 

TRICT  BOARD  OF  WORKS.  jul.  22. 

rilHIS  case  was  argued  by  Mr.  R.  Palmer j  Mr.  Lewin  The  Metropo- 

and  Mr.  Kenyan^  for  the  Plaintiffs.  Works  con- 

structed  a 
.  ^M  -,      sewer  in  the 

They  cited  Dawson  v.  Paver  {a)  \  Leader  v.  Moxon(fl) ;  high  road,  and 

Jones  y.  Bird  {c)  I  The  Grocers' Company  v.  Donne(rf);  Jfatri^fita^ 

Sutton  V.  Clarke  {e);  Coats  v.  The  Clarence  Railway  made  a  branch 

Company  (/) ;   The  Attorney-General  v.   Forbes  (g)  ;  Int^^t^'xhe^ 

Tyler  v.  Wilkinson  (A) ;  Dickenson  v.  The  Grand  June-  combined  ef- 

tion   Canal   Company  (t);    Gale  on    Easements  (A) ;  ^as,  to  drain 

Acton  V.  BlundeU(l) ;  Bealey  v.  Shaw  (m)  ;  BaUton  v.  ""p^^^"^*^ 

Bensted  (n) ;    LuttreCs   case  (o) ;    1   Rollers  Ab.  (|}) ;  let  in  the  ad- 

Saunders  v.  Newman  (q);  11  &  12  Ficr.  c.  63,  ss.  32,  ifWlah?' 

34,  38,  60,  69,  61,  66  and  69;  12  &  13  Vict.  c.  93,  tiff.    In  a  suit 

s.  4;  18  &  19  Vict.  c.  120,  ss.  68,  69,  77,  86,  162;  21  IniunSionr 

Jac.    1,  c.    16  :   The    Caledonian    Railway   Company  T^l^l*  ^7^    ^ 
^    \       ,       '     „  ,  ,,  „      X     ^  that  neither  of 

V.    Ogelvy  (r)  ;    Hammond  v.   xfaU  («) ;    Beeston  ▼.  the  Boards 

^  '  spect  to  the 

Mr.  divertion  of 
the  water,  to 
(a)  5  Hare,  415.  (A:)  Page  181.  be  treated  as 

(6)  2  K^m.  fi/ar^s^  924.  (/)  12  Mtt,  4*  1^.  324,346.      clothed  with 

(c)  5  Bam.  4-  ^/</.  837.  (m)  6  £(fs^  208.  the  rights  or 

\d)  3  Bing.  ^.  C.  34.  (n)  1  Cam^6.  463.  obligations  of 

(e)  6  TaunU  29.  (o)  4  i?e/;.  87.  adjoining  land- 

(/)  1  Kuu.  is  flf.  181.  (p)  Page  107,  pi.  16.  owners.     Se- 

(g)  2  J&fy/.  4-  Cr.  123.  (9)  1  Born.  4-  i4/(/  258.  condly,  that 

(A)  4  Moumi^AmtT,  Ee/>.),397.  (r )  2  Mar^.  H.  o/L.  Cot.  229.  they  had  not 

(i)  7  £rcA.  282,  and  15  Btan,  (s)  10  Sim.  551.  exceeded  their 

260.  (0  5  £^is  4-  B.  986.  statutory 

rights,  so  as  to 
be  liable  to  be  restrained  by  injunction ;  but  thirdly,  that  if  either  of  these  Boards 
were  producing'this  injury  to  the  Plaintiffs,  by  the  unskilful  or  improper  construction 
of  the  sewer,  this  Court  would  interfere  to  prevent  it ;  and,  fourthly,  that  such  not 
being  the  case,  the  rights  of  the  Plaintiffs  were  limited  to  a  claim  for  compensation 
under  the  11  &  12  Vkt.  c.  112,  s.  50,  and  the  18  &  19  Vict.  c.  120,  s.  ^^. 
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Mr.  Haynes,  for  Defendants  in  the  same  interest 

The  Attorney-General  (Sir  JB.  Betkell),  Mr.  Lloyd 
and  Mr.  C.  Hally  for  the  Metropolitan  Board  of  Works, 
cited  JBroadbent  v.  Ramsbotham  (a) ;  Rawstron  v.  Tay* 
lar(b);  Acton  v.  Blundell{c)\  Arkwright  v.  Gell{d); 
Chasemore  v.  Wyhe(e)  ;  Shury  v.  Piggot  (/) ;  11  &  12 
Vict.  c.  112,  88.  38,  60;  18  &  19  Vict.  c.  120,  ss.  150, 
161  ;  Coats  v.  Clarence  Railway  Company  {g) ;  Great- 
rex  V.  Hayward  ill)  \  Embrey  ▼.  Owen{i)\  Mayor  ▼• 
Chadwich{k)',  Wood  v.  Wavd{l)\  Rawstron  v.  Toy- 
lor{m);  11  &  12  Vict.  c.  112;  12  &  13  Fic«,  c-  93; 
British  Cast  Plate  Manufacturers  v.  Meredith  (n) ; 
Priestley  v.  Manchester  and  Zeecis  Railway  Com- 
pany (o) ;  London  and  Birmingham  Railway  Company 
V.  Grand  Junction  Canal  Company  (p). 


Mr.  Selwyn  and  Mr.  Steere,  for  the  Lewisham  Dis- 
trict Board  of  Works. 

18  &  19  Vict.  c.  120,  ss.  60,  86 ;  London  and  North- 
western Railway  Company  v.  Bradley  (q);  Frewin  v. 
Lewis  (r) ;  Thicknesse  v.  Lancaster  Canal  Company  (s) ; 
Rawstron  v.  Taylor  (t) ;  Oldaker  v.  ^un^  («). 


Mr.  JB.  Palmer,  in  reply. 
Company  v.  Ogelvy  {x). 


(a)  11  £jrcA.  i2«p.  602. 
(6)  /6iV/.  369. 

(c)  12  Mec.  4-  IT.  324. 

(d)  5  Mfc.  4-  W.  203. 
(0  i4priA  1856,  Erch. 
(  / )  3  Bu&^  339. 

(g)  1  Rus$.  6f  Myl  181. 
(A)  8  £rrA.  li^p.  291. 
(i)  6  JgxrA.  iiep.  353. 
(k)  11  u4rf.  *  £«.  571. 
(0  3  £fcA.  748. 


The  Caledonian  Railway 


The 

(m)  25  L.  J.  (£rcA.)  33. 
(n)  4  T.  K.  794. 
fo)  2  Kai/to.  Cat.  134. 
(/?)  1  Kai/tf7.  Cm.  238. 
(9)  6  Jtai/to.  Cat.  556. 
(r)  4  iWy.  4-  Cr.  254. 
(«)  4  Mee.  *  H^.  472. 
(0  11  Exch.  369. 
(«)  19  Beav.  485. 
(«)  2  Jtfac^tMen,  H.qf  L.  Cos. 
229. 
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The  Mastsb  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

This  is  a  suit,  originally  instituted  against  the  secre- 
tary of  The  Metropolitan  Board  of  Works,  and  subse- 
quently,  by  supplemental  bill,  against  The  Metropolitan 
Board  and  the  District  Board  for  Lewisham,  seeking 
for  an  injunction  to  restrain  both  Boards  from  causing 
or  continuing  the  diversion  of  a  stream  of  water  which 
theretofore  flowed  through  the  grounds  of  Henry  Stain- 
ton,  deceased. 

The  facts  of  the  case  are  shortly  these : — ^The  testator 
had,  for  many  years,  and  as  early  as  May,  1817,  been 
possessed  of  a  house  and  grounds  at  Lewisham,  in 
Kent,  which,  in  that  year,  on  the  occasion  of  his  mar- 
riage, he  had  settled.  In  the  year  1835,  he  purchased, 
at  a  very  great  expense,  a  field  consisting  of  three 
acres,  which  contained  a  very  copious  spring  of  water, 
from  whence  a  stream,  after  producing  a  marshy  piece 
of  ground,  flowed  from  it  in  a  continued  stream  in  a 
northerly  direction.  The  testator,  having  purchased  this 
piece  of  land,  collected  the  water  arising  from  the 
spring  into  one  spot,  and  converted  it  into  a  circular 
pond  or  piece  of  water,  and  diverted  the  original  flow 
of  the  rivulet  from  this  pond  into  another  channel, 
which  he  considered  to  be  highly  ornamental  to  his 
house  and  grounds,  and  by  which,  after  several  invo- 
lutions, it  ultimately  found  its  way  into  the  Ravens- 
bourne  river  or  brook,  which  flows  at  no  great  distance 
from  it,  and  falls  into  the  Thames  at  Deptford,  The 
testator  took  a  great  pleasure  and  interest  in  this 
stream ;  he  expended  upon  it  so  large  a  sum  of  money, 
as  seems,  from  the  affidavits,  to  have  created  the  sur- 
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prise  and  even  ridicule  amongst  bis  neighbours.  Tbe 
affidavits  relating  to  this  part  of  the  case,  which  have 
been  filed  on  the  part  of  the  District  Board,  as  far  as 
they  go,  seem  to  me  to  assist  the  case  of  the  Plaintiffs. 
It  is,  in  my  opinion,  established,  that,  until  the  works  I 
am  about  to  refer  to  were  begun,  there  always  was  a 
rivulet  flowing  from  the  field  bought  by  the  testator, 
called  Springfield: — that  the  testator  laid  out  large  sums 
of  money  upon  the  formation  of  the  original  pond, 
where  the  water  was  i*eceived,  and  upon  the  diversion 
and  formation  of  the  course  of  the  rivulet  which  he  in- 
troduced into  his  garden  and  shrubbery,  for  the  orna- 
ment of  his  grounds : — that  he  regarded  it  with  pecu- 
liar pleasure,  and  that  the  Plaintiffs,  probably,  in  some 
degree,  from  regard  to  his  memory,  have  also,  ever 
since  regarded  it  with  peculiar  affection,  and  that  no 
compensation  given  by  any  jury  could  repay  to  them 
the  **pretium  affectionis'*  with  which  they  regard  it. 


In  the  early  part  of  the  year  1866,  the  Metropolitan 
Board  of  Works  began  to  construct  a  sewer,  in  the 
high  road  leading  from  Blackheath  to  LewUham,  and  in 
the  month  of  April,  when  the  sewer  had  got  opposite 
to  the  testator's  property,  and  had  cut  through  a  bed  of 
clay,  which  seems  to  have  retained  the  water  in  a  basin 
of  gravel  and  porous  soil,  the  spring  disappeared  from 
the  spot  where  it  formerly  welled  out,  and  thereupon 
the  Plaintiffs  filed  their  present  bill,  and  gave  notice  of 
motion  for  an  injunction. 


The  motion  came  on  before  me  on  the  6th  June, 
1866,  but  the  case  was  not  fully  heard.  On  the  hearing 
of  it,  some  affidavits  were  read,  which  seemed  to  indi- 
cate, that  although  the  diverting  the  water  from  the 
spring,  and  thereby  drying  it  up,  was  a  necessary  conse- 
quence of  the  works  while  in  progress,  that,  neverthe- 
less. 
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lesSy  this  consequence  and  abstraction  of  the  water 
would  cease  on  the  completion  of  the  works.  Upon 
hearing  them  I  interposed,  and  having  examined  Mr. 
Donaldson^  the  engineer  for  the  Defendants,  and  ascer- 
tained from  him,  that  it  was  the  intention  of  the  Board 
of  Works  to  construct  this  sewer  in  such  a  manner,  that, 
if  all  their  anticipations  and  the  expectations  of  their 
engineer  proved  correct,  it  would  not  inflict  any  perma- 
nent injury  on  the  Plaintiflfs.  It  was  stated  to  me,  at 
that  time,  by  Mr.  Lloyd,  that  there  was  a  question  of  law 
behind,  and  that  even  if  the  sewer  should  permanently 
divert  the  water  from  the  Plaintiffs'  spring,  still  that 
the  Board  of  Works  claimed  the  right  of  doing  so ;  at 
the  same  time,  as  a  great  many  affidavits  were  filed  by 
the  Defendants,  disputing  the  facts  stated  by  the  Plain- 
tiffs' affidavits,  and  as  the  question  of  fact  was  in  con- 
test, I  thought  it  better  that  the  motion  should  stand 
over  for  some  little  time,  until  the  sewer  had  been  com- 
pleted, inasmuch  as  if  the  result  turned  out  as  was 
anticipated  by  the  Defendants,  no  question  of  fact  or  of 
law  would  arise.  The  sewer  is  now  completed,  but  the 
result  arising  from  its  construction  is  still  as  much  in 
dispute  as  before,  because  a  new  element  in  the  case 
has  arisen,  from  the  circumstance  that  a  side  sewer, 
draining  the  Lewisham  district,  has  been  made  into  this 
main  sewer,  within  the  limits  of  the  band  of  clay  which 
formerly  retained  the  water.  The  result  of  their  com- 
bined operation  is  now  clearly  shewn  to  be,  that  one  or 
both  of  these  sewers  divert  the  water  from  the  spring, 
which  formerly  welled  forth  in  the  Springfield,  and 
which,  by  its  constant  supply,  formed  the  rivulet  which 
had  been  converted  into  the  ornament  of  the  ground  of 
the  testator.  A  supplemental  bill  was  filed,  bringing 
the  District  Board,  as  well  as  the  Metropolitan  Board, 
before  the  Court,  the  original  motion  was  renewed  and 
extended  to  obtain  an  injunction  against  the  District 
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Board,  as  well  as  against  the  Metropolitan  Board.  On 
this  motion  being  brought  before  me  in  *Jttne  last,  it 
wasy  at  my  suggestion,  converted  into  a  motion  for  a 
decree,  in  order  that  a  final  adjudication  might  be  made 
in  this  stage  of  the  cause  on  the  contest  between  the 
parties.  The  case  has  occupied  the  greater  part  of  four 
days ;  it  has  been  gone  into  very  fully,  both  on  the  facts 
and  on  the  law  of  the  case.  Upon  the  qnestion  of  fact, 
although  there  is  considerable  diversity  of  opinion 
amongst  the  witnesses,  and  some  contrariety  of  evi- 
dence, I  have  come  to  the  conclusion,  that  both  the 
main  sewer  and  the  side  sewer  prejudicially  affect  the 
spring  of  the  Plaintiffs,  but  to  what  extent  and  in  what 
proportion  I  am  unable  to  say.  Upon  the  evidence,  it 
appears  to  me,  that  the  side  sewer  is  the  more  injurious 
of  the  two,  but  the  strong  impression  made  on  my 
mind  by  the  evidence  is,  that  either  of  them  alone,  if 
retained  in  its  present  position  unaltered,  would  be 
sufficient  to  divert  and  drain  away  the  water  which 
formerly  arose  in  the  pond,  and  supplied  the  rivulet 
which  flowed  through  the  grounds  of  the  testator.  It 
is  unnecessary  for  me  to  go  through  the  particulars  of 
the  evidence,  or  to  refer,  in  detail,  to  the  affidavits  which 
have  led  me  to  this  conclusion.  I  have  derived  my 
opinion  principally  from  the  facts  admitted  by  and  con- 
tained in  the  affidavits  of  the  Defendants. 


This  being  established  or  assumed,  the  second  point, 
the  question  of  law,  arises,  viz.,  whether  the  conse- 
quence of  this  is,  that  the  Plaintiffs  are  entitled  to  the 
injunction  they  ask,  or  whether  the  Defendants  are  both, 
or  whether  either  of  them  is,  entitled  to  do  what  they 
have  done,  and  to  continue  the  sewers  and  drainage  in 
their  present  state ;  and,  upon  this  part  of  the  case,  an 
ulterior  question  arises,  viz.,  assuming  that  I  shall  be  of 
opinion  that  the  Defendants  have  this  right,  whether  by 
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their  conduct,  in  this  suit  or  otherwise,  they  have  de- 
prived themselves  of  that  right.  Upon  both  these  points 
I  have  come  to  a  conclusion  favourable  to  the  Defend- 
ants and  adverse  to  the  contention  of  the  Plaintiffs. 

I  think  it  unnecessary  to  consider  the  effect  of  the 
greater  number  of  those  decisions  which  have  been 
very  ably  and  fully  commented  upon  in  the  argument 
before  me,  and  which  relate  to  the  right  of  an  adjoining 
proprietor  to  divert,  by  drainage  or  underground  opera- 
tion, water  which  would  have  flowed,  or  which  is  actu- 
ally flowing,  in  the  soil  of  a  neighbouring  proprietor. 
In  my  opinion,  these  decisions  cannot  properly  be  im- 
ported into  the  consideration  of  this  case.  I  am  of 
opinion  that  neither  the  Metropolitan  nor  the  District 
Board  of  Works  can  be  properly  treated  as  being  clothed 
with  the  rights  or  the  obligations  of  the  owners  of  land. 
In  some  respects,  as  regards  the  adjoining  proprietors, 
their  rights  are  greater,  and,  in  some  respects,  the  obli- 
gations imposed  upon  them  are  more  onerous,  than 
those  which  attach  to  the  ownership  in  fee  simple  of 
neighbouring  or  contiguous  land.  The  rights  and  obli- 
gations, such  as  they  are,  are  conferred,  imposed  and 
defined  by  Statute;  beyond  the  powers  conferred  upon 
them  by  Statute,  they  can  do  nothing;  they  may  and 
are  bound  to  do  what  the  Statute  permits  or  requires 
them  to  perform.  I  am  of  opinion,  therefore,  that  I  am 
not  to  regard  the  Defendants  in  the  situation  of  adjoin- 
ing landowners,  but  that  I  must  look  at  the  Statutes 
alone  under  which  they  act,  for  a  solution  of  the  question 
which  I  am  now  considering,  interpreted  and  illustrated, 
as  such  question  may  be,  by  the  decided  cases  which 
relate  to  acts  done  under  these  or  other  Statutes  con- 
ferring similar  powers. 
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I  begin  by  expressing  my  full  concurrence  with  that 
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class  of  cases,  of  which  Jones  v.  Bird  (a)  and  The  Oro* 
cere'  Company  v.  Donne  (b)  may  be  cited  as  illustrating 
the  principle.  In  other  words^  I  entertain  no  doubt, 
that,  if  either  of  these  Boards  were  producing  this  injury 
to  the  Plaintiffs  by  the  unskilful  or  improper  construc- 
tion of  their  sewers,  this  Court  would  interpose  to  pre- 
vent it.  But  I  am  of  opinion  that  these  cases  do  not 
apply  here,  for  upon  the  whole  of  the  evidence  before 
me,  on  both  sides,  which  I  have  carefully  examined  for 
this  purpose,  I  am  of  opinion,  that  for  the  objects  pointed 
out  by  the  Statute,  and  which  the  Defendants  seek  to 
obtain,  both  these  sewers,  more  particularly,  perhaps, 
the  main  sewer,  respecting  which  the  evidence  is  more 
copious  and  distinct,  but  that  both  these  sewere  are 
constructed  in  a  very  skilful  manner,  and  are  well 
fitted  to  discharge  the  duties  imposed  upon  them,  pro- 
vided the  injury,  thereby  incidentally  inflicted  upon  the 
Plaintiffs,  is  not  to  be  regarded. 


I  have  then  to  look  at  what  the  powere  of  the  De- 
fendants are  under  their  Acts  of  Parliament;  and  after 
attentively  perusing  the  Act  of  the  11  &  12  VicL  c.  112, 
I  am  of  opinion,  that  this  case  is  governed  by  the 
proviso  contained  in  the  60th  section  of  that  Act,  The 
first  part  of  the  clause,  which  is  a  long  one,  imposes 
on  the  Commissioners  the  duty  of  draining  or  covering, 
or  causing  to  be  drained  or  covered,  offensive  ponds, 
ditches,  drains  and  the  like,  giving  a  notice  to  the  owner 
to  do  so,  and  if  he  fail,  to  do  it  themselves,  and  to 
charge  the  expenses  on  the  premises.  Now  this  first 
part  of  the  clause  does  not  apply  to  the  present  case, 
but  the  proviso  at  the  end  of  the  clause  is  in  these 
words : — "  Provided  also,  that  where  any  work,  by 
the  Commissioners  done  or  required  to  be  done  in  pur- 
suance 
(a)  5  Bam.  if  Aid.  837.  (6)  8  Bifig.  N.  C.  34. 
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Buance  of  the  provisions  of  this  Act,  shall  interfere  with 
or  prejudicially  affect  any  ancient  mill  or  any  right  con- 
nected therewith,  or  other  right  to  the  use  of  water, 
full  compensation  shall  be  made  to  all  persons  sus- 
taining damage  thereby,  in  manner  herein  provided  con- 
cerning compensation  to  persons  sustaining  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act ; 
or  it  shall  be  lawful  for  the  Commissioners,  if  they  shall 
think  fit,  to  contract  for  the  purchase  of  such  mill  or 
any  such  right  connected  therewith,  or  other  right  to 
the  use  of  water;  and  the  provisions  of  this  Act,  with 
respect  to  the  purchases  by  the  Commissioners  herein- 
after authorized,  shall  be  applicable  to  every  such  pur- 
chase as  aforesaid." 
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This  proviso  is  clearly  not  limited  to  the  previous 
part  of  the  section.  It  is  expressly  extended  ''  to  any 
work  of  the  Commissioners  done  or  required  to  be  done 
in  furtherance  of  the  provisions  of  this  Act."  It  is  as 
little  connected  with  the  previous  part  of  the  section  as 
if  it  had  formed  a  distinct  and  separate  section,  which 
would  probably  have  made  it  more  distinct.  In  my 
opinion,  this  is  a  case  where  the  right  of  the  Plaintiffs 
to  the  use  of  water  is  interfered  with,  by  the  works  done 
by  the  Commissioners  *'  in  furtherance  of  the  provisions 
of  this  Act,"  and  that  the  right  of  the  Plaintiffs  is 
limited  to  a  claim  for  compensation. 


No  doubt  it  may  well  happen,  that  in  this  as  in  many 
other  cases,  of  which  the  experience  of  persons  con- 
nected with  public  works,  railways,  canals  and  the  like 
may  furnish  them  many  instances,  the  sum  to  be 
awarded  by  a  jury  may  be  no  real  compensation  for  the 
injury  done.  The  jury,  like  some  of  the  neighbours, 
who  called  this  rivulet  "  StainiorCs  follt/y^  may  be 
unable  to  appreciate  the  pleasure  enjoyed  by  another  in 

a  matter 
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a  matter,  wbich  to  them  might  appear  foolish  or  even 
disagreeable ;  but  this  is  an  e?il  inseparable  from  these 
matters.  The  legislature  has  thought  fit  to  enact,  that 
individual  rights  to  property,  in  other  cases  held  so 
sacred  in  this  country,  should  in  these  cases  be  sacri- 
ficed to  obtain  a  great  public  benefit,  and  has  confided 
to  juries  the  power  and  the  duty  of  giving  such  compen- 
sation as  they  shall  consider  to  be  a  fair  and  just  com- 
pensation to  the  owner  for  the  loss  he  sustains,  not  as  a 
mere  pecuniary  loss,  but  taking  also  into  account  the 
loss  of  pleasure  and  enjoyment  derived  from  it,  even  if 
it  be,  to  a  considerable  extent,  fanciful,  and  such  as  few 
others  could  sympathize  with;  but  as  the  legislature  has 
so  done,  it  lies  not  within  the  power  of  a  Court  of 
Equity  to  say,  that  the  object  intended  by  the  legisla- 
ture shall  be  prevented,  because  a  right  is  interfered 
with,  for  which  adequate  compensation  cannot  be  af- 
forded. 


This  observation,  however,  introduces  an  argument 
which  was  very  ably  pressed  upon  me,  and  which  I  have 
since  considered  carefully,  in  connection  with  the  evi- 
dence. It  is  said,  that  these  sewers  might  be  so  con- 
structed as  not  to  drain  away  any  particle  of  the  water 
that  formerly  supplied  this  rivulet;  that  if  the  main 
sewer  were  made  water-tight,  from  the  place  where  it 
enters  the  clay  basin  to  the  spot  where  it  quits  it,  and  if 
the  side  sewer  were  also  made  water-tight,  and  confined 
rigidly  to  draining  the  houses  to  which  it  attached,  the 
injury  to  the  Plaintiffs  would  be  avoided,  and  thence,  it 
is  contended,  that  the  only  question  is  one  of  expense, 
and  in  support  of  this  view  the  case  of  Coats  v.  Clarence 
Railway  Company  (a)  is  urged  on  me. 


The 


(a)  1  ilti».4-Jlf.  181. 
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The  perusal  I  have  made  of  the  eyidence,  for  the 
purpose  of  considering  this  view  of  the  case  (without 
taking  into  consideration  any  question  of  expense,  or 
the  possibility  of  doing  it  within  the  limits  of  the  rate 
permitted  by  the  Statute),  has  not  brought  me  to  the 
conclusion  that  it  would  be  possible  to  construct  these 
sewers  in  the  manner  suggested,  having  regard  to  the 
functions  they  have  to  perform.  Part  of  the  evidence 
states  that  the  sewers  would  not  be  fitly  constructed 
unless  it  admitted  the  filtration  of  water  from  the  ad- 
joining land,  and  the  District  Board  expressly  state, 
that  they  consider  it  essential  for  the  due  performance 
of  their  duty,  having  regard  to  the  state  of  the  adjoin- 
ing soil,  to  make  the  water  from  it  percolate  into  the 
drain,  and  be  drawn  off  accordingly.  If  every  drain 
to  every  house,  now  or  hereafter  to  be  made,  were  con- 
structed in  so  water-tight  a  manner  as  to  admit  no  water 
whatever  from  the  adjoining  land,  but  were  merely  to 
communicate  with  the  house  itself  intended  to  be 
drained,  it  might  be,  that  the  flow  of  water  would  not  at 
all  times  be  sufficient  to  carry  off  the  refuse  and  more 
solid  matter  intended  to  be  removed.  The  same  careful 
and  expensive  mode  of  constructing  each  separate  drain 
would  be  required,  in  the  case  of  every  fresh  house  and 
of  every  new  side  sewer  to  be  made  to  communicate 
with  the  main  sewer,  and  the  final  result  might  be,  as 
far  as  I  can  judge  from  the  evidence,  that  the  drainage 
of  this  district,  when  thus  completed  in  this  unusual 
manner,  would  be  expensive,  liable  to  great  derange- 
ment, and  probably  ineffectual  for  the  purposes  intended 
to  be  provided  for  by  the  Act ;  while,  on  the  present 
evidence,  I  am  satisfied  that  the  drains  and  sewers  are 
perfectly  well  constructed  for  those  purposes,  setting 
apart  only  the  interference  which  they  occasion  with  the 
enjoyment  of  the  Plaintiffs  of  this  rivulet  If  the  object 
of  the  Plaintiffs  could  be  attained^  in  the  present  case, 
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Board  of 
Worm, 
and  Tbe 
Lbwiiuam 
District 
Board  of 

WORKI. 
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Board  of 

Works, 

and  The 

Lbwisbak 

District 

Board  of 

Works. 


by  the  construclion  of  the  drains  and  sewers  in  the 
manner  suggested  by  them,  the  same  mode  of  constructs 
ing  drains  could  be  adopted  in  every  case,  and  if  such  a 
course  bad  been  intended  by  the  legislature  to  be  im- 
posed on  the  several  lands,  the  proviso  at  the  end  of  the 
60th  section  would  be  useless  and  unmeaning.  But  in 
my  opinion  that  proviso  has  a  clear  meaning,  and  it  ap- 
plies to  the  consequences  which  may  be  produced  by 
the  construction  o(  the  sewers  and  drains  in  the  ordinary 
manner,  and  that  the  legislature  did  not  mean  to  impose 
a  peculiar  mode  of  construction  to  meet  any  exceptional 
cases.  The  case  of  Coais  v.  The  Clarence  Railway 
Company  (a)  is  not  repugnant  to  this  view  of  the  case ; 
there  the  evidence  of  the  engineer  selected  to  report  on 
the  matter  shewed,  not  only  that  the  bridge  was  injurious 
to  the  Plaintiffs'  mill,  but  also  that  it  was  ill-constructed 
for  the  purposes  of  the  railway.  This  makes  a  material 
difference,  and  brings  it  within  the  class  of  cases  to 
which  I  first  referred. 


If  I  were  satisfied,  on  the  evidence,  that  the  drains 
were  improperly  constructed,  or  even  that,  by  a  slight 
expense,  as  good  a  system  of  drainage  might  be  ob- 
tained and  kept  up  by  the  Defendants,  consistently  with 
preserving  to  the  Plaintiffs  the  accustomed  flow  of  their 
rivulet,  I  should  not  hesitate  to  enforce  that  mode  of 
construction ;  but  I  repeat,  that,  upon  the  evidence,  not 
only  I  have  not  come  to  that  conclusion,  but  that  an 
opposite  conclusion,  if  not  proved,  is  strongly  impressed 
upon  my  mind,  as  the  fair  result  of  the  evidence  and 
of  the  facts  proved  in  this  case. 


With  respect  to  the  ulterior  question,  whether  it  is 
now  open  to  the  Defendants,  or  to  either  of  them,  to 

raise 
(a)  1  Rust,  ^  MyL  ISl. 
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raise  this  question,  and  to  protect  themselves  by  the 
proviso  at  the  end  of  the  50th  section,  I  am  also  of 
opinion,  that  they  are  both  entitled  so  to  do.  As  to 
the  Metropolitan  Board,  their  case,  on  this  matter,  has 
never  been  abandoned  by  them.  They  did,  indeed,  state, 
on  the  original  motion,  that  they  did  not  intend  perma- 
nently to  interfere  with  the  Plaintiffs'  rivulet,  and  that 
they  expected  that  they  should  complete  their  sewer 
without  doing  so,  and  they  state  the  same  now,  with 
the  additional  assertion,  in  which  I  do  not  concur,  that 
they  have  not  affected  it;  but  their  case  is,  that  they 
always  intended  to  make  the  sewer,  in  the  best  way 
they  could,  for  the  purpose  imposed  on  them  by  the 
statute;  that  in  so  doing,  they  did  not  expect  to  injure 
the  Plaintiffs'  rivulet;  but  that  if  they  have  done  so, 
unintentionally,  the  Plaintiffs'  case  is  one  for  compen- 
sation, if  it  be  a  case  for  anything.  In  my  opinion,  it 
is  a  case  for  compensation,  but  for  nothing  more. 


1867. 
Staintov 

V. 
WoOLRTCR. 

.  Stainton 

The  Me- 
tropolitan 
BoAiip  OP 
Works, 
and  The 
Lbwisbah 
District 
Board  op 
Works. 


So  far  as  regards  the  District  Board,  they  were  no 
parties  to  the  suit  at  the  time  of  the  hearing  of  the  ori- 
ginal motion.  They  had  not  then  any  separate  exist- 
ence; since  then  they  have  been  constituted  a  Board, 
and  have  been  made  parties,  by  a  supplemental  bill,  in 
the  present  year,  and,  therefore,  they  are  not  affected 
by  anything  which  took  place  in  Court  on  any  previous 
occasion.  They  avow  that  they  have  drained  this  dis- 
trict, to  a  considerable  extent,  and  they  insist  on  the 
propriety  of  the  course  they  have  taken.  In  answer  to 
this,  it  is  urged,  that  they  have  exceeded  their  power 
and  authority;  that  they  have  proceeded  on  a  plan 
submitted  by  them  to  and  approved  of  by  the  Metropo- 
litan  Board;  that  this  plan  did  not  propose  to  drain 
the  district,  and,  consequently,  that  they  having  done 
so,  they  have  thereby  exceeded  their  powers  and  their 
duties.     Upon  the  evidence,  the  extent  to  which  their 

side 
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side  sewers  were  constructed  with  a  yiew  to  drata  tbe 
district  is  not  clear,  that  they  do  so,  to  a  considerable 
extent,  is,  in  my  opinion,  quite  clear ;  but  it  seems  to 
me,  on  the  evidence,  that  they  have  been  skilfully  and 
properly  constructed,  for  the  purpose  of  effecting  the 
plan  submitted  to  and  approved  of  by  the  Metropolitan 
Board,  although,  in  doing  so,  they  may  possibly,  and 
as  I  believe  they  have,  produced  a  further  and  additional 
result.  The  statute  of  18  &  19  Vict.  c.  120,  under  which 
they  are  proceeding,  contains,  in  the  86th  clause,  a 
proviso  identical  in  its  terms  with  that  which  I  have 
already  commented  on,  as  contained  in  the  Act  of  the 
11  &  12  Vict.  c.  112.  On  this  I  have  expressed  my 
opinion  in  favor  of  the  Metropolitan  Board,  and,  in 
my  judgment,  the  same  conclusion  follows  in  favor  of 
the  District  Board,  viz.,  that  this  is  a  case  for  compen- 
sation, but  for  nothing  more. 


I  have  felt  considerable  hesitation  respecting  the  costs 
of  this  suit;  but  taking  into  account  the  various  facts 
of  this  case,  and  that  the  principal  part  of  the  evidence 
relates  to  the  question,  whether  these  sewers  do  or  do 
not  affect  the  spring  which  supplied  the  Plaintiffs' 
rivulet,  and  also  that  a  new  series  of  affidavits  and  evi- 
dence have  been  gone  into  by  both  classes  of  Defend- 
ants, for  the  purpose  of  shewing  that  the  injury  com- 
plained of  is  caused  by  the  side  sewer,  on  the  one  hand, 
and  by  the  main  sewer,  on  the  other,  I  am  of  opinion, 
that  I  shall  best  consult  the  ends  of  justice  by  dismis- 
sing the  Plaintiffs'  bill  without  costs. 


I  foresee  that  litigation  is  likely  to  arise  hereafter,  as 
to  the  Plaintiffs'  rights  to  compensation,  the  amount  of 
it,  and  whether  it  will  have  to  be  borne  by  the  Metro- 
politan Board  or  by  both,  and  if  so,  in  what  proportion. 
It  would  be  a  matter  of  great  satisfaction  to  me,  if  the 

parties 
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Stainton 


parties  could  supersede  this  by  some  agreement,  as  to  1857. 
the  amount,  and  the  manner  in  which  it  should  be  raised 
and  paid,  which  would  put  nn  end  to  all  further  litiga- 
tion between  all  these  parties.  This,  however,  I  can  Woolrtch 
only  suggest;  the  parties  themselves  must  adopt  the 
course  they  think  best,  but  I  have  discharged  the  dudes 
which  fall  upon  me,  by  pronouncing  the  decree  of  dis- 
missal I  have  already  stated. 


Stainton 

V.  » 
The  Me- 
tropolitan 
Board  op 

WORKB, 

and  The 

Lewisham 

District 

Board  op 

Works. 


WILLIAMS  V.  EVANS. 

npHE  Petitioners  were  equitable  mortgagees  of  the 
leases  of  a  quarry,  by  a  deposit  of  the  leases 
made  to  them  by  the  testator,  unaccompanied  by  any 
memorandum. 


The  quarries  were  occupied  and  worked  by  the  tes- 
tator, who  had  placed  on  the  premises  a  considerable 
quantity  of  plant,  fixtures  and  machinery,  suitable  for 
working  the  quarries,  part  of  which,  of  the  value  of 
462/.,  were  affixed  to  the  freehold  and  were  of  the 
nature  of  tenants'  fixtures. 


1866. 
Bee.  20. 

Under  an 
equitable 
mortage  by 
the  simple  de- 
posit of  a  lease, 
unaccompa- 
nied by  any 
memorandum, 
the  tenants' 
fixtures  will  be 
included. 


All  the  fixtures  were  sold  in  this  suit,  which  was  a 
creditors'  suit,  and  the  equitable  mortgagees  now  pre- 
sented a  petition  for  payment  to  them  of  the  produce  of 
the  tenants'  fixtures,  which  they  claimed  to  be  entitled 
to  under  their  equitable  mortgage. 


Mr.  Little  in  support  of  the  petition.  The  equitable 
mortgage,  in  this  Court,  passed  the  whole  of  the  tes- 
tator's interest  in  the  premises,  including  the  fixtures. 

Such 
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1866.  Such  would  have  been  the  result  if  a  legal  mortgage 
had  been  executed.  He  cited  Ex  parte  Barclay  {a); 
CoUgrave  v.  Dia$  Santos  (fi). 

Mr.  Prendergatt,  cantrd.  The  simple  deposit  of  a 
lease  passes  no  more  than  is  comprised  in  it,  and  the 
title  to  these  fixtures  was  neither  go^med  or  affected 
by  the  lease ;  they,  therefote,  did  not  pass  to  the  mort- 
gagees. The  question  in  Ex  parte  Barclay  (a)  was  one 
of  leputed  ownership,  and  there  was  a  written  memo- 
randum of  deposit;  here  there  is  none. 

The  Master  of  the  Rolls,  without  hearing  a  reply, 
said,  I  had  to  consider  this  question  lately,  and  I  think 
that  the  fixtures  passed.  Under  the  general  words  of  a 
legal  mortgage  they  certainly  would  have  passed  to  the 
mortgagee  as  attached  to  the  freehold,  and  I  think  the 
Petitioners,  under  their  equitable  mortgage,  are  entitled 
to  the  produce  of  them. 

(a)  5  De  G.,  Jf.  4*  G.  403.  (6)  2  Bam.  if  Cr.  76. 
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In  re  LINZEE'S  SETTLEMENT.  ^^  go. 

TTNDER  their  marriage  settlement  made  in  1834,  a  By  a  marriage 
^      sum  of  3y400^  £3  per  Cents,  was  held  by  trus-  JHcomirof  a*  * 
tees,  on  trust,  during  the  joint  lives  of  the  Mr.  and  Mrs.  *"»?*  ^""^  ^^ 
Linzee,  to  pay  the  dividends  thereof  unto  such  person  during  the 
or  persons,  and  for  such  intents  and  purposes,  as  John  ^^^y^^dmd 
Linzee  and  Margaret  his  wife  should,  by  writing  under  wife,  as  they 
their  joint  hands,  direct  or  appoint,  but  not  so  as  to  i  but  n^^'wl  ai 
deprive  themselves  of  the  benefit  thereof  by  charge  or  *?  deprive 
othertoise  in  the  way  of  anticipatiofi.     And,  in  default  the  benefit 
of  such  appointment,  into  the  proper  hands  of  Mar^  thereof  by 

garet  Linzee  for  her  separate  use,  exclusive  of  her  hus-  otherwise  in 
u^^A  tJ^e  way  of  an- 

^^^^'  ticipation." 

Upon  a  di- 

In  1841,  Mrs.  Linzee  obtained  a  divorce  a  mensd  et  ^.^.^  they  ap- ' 

tharo,  and  by  deed  poll,  dated  the  1st  of  August,  1841,  P^»n'«^  1^^  '"" 
»»  1  m«  ^.  .        ,1  ,     .     ^  ,    .    .   .       come  between 

Mr.  and  Mrs.  Linzee  appointed,  that,  dunng  their  jomt  themselves  in 

lives,  the  trustees  should  pay  and  divide  the  dividends  Tl"e*cTilrt '*^* 

on  the  3,400/.  stock  equally  between  them.  held  the  ap- 

pointment 
valid,  and 
The  trustees  paid  the  money  into  Court  under  the  acted  upon  it. 

Trustee  Relief  Act. 

In  November  J  1866,  an  order  was  obtained  by  Mrs. 
Linzee  for  payment  to  her  of  a  moiety  of  the  dividends. 
A  petition  was  now  presented  by  Mr.  Linzee  for  pay- 
ment to  him  of  the  other  moiety  of  the  dividends  on  the 
3,400/.  during  the  joint  lives  of  himself  and  wife. 

Mr.  Follettf  in  support  of  the  petition. 

YOL.  XXIII.  R  Mr. 
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In  re 

Linzbe's 

Settlement. 


Mr.  Whitbread,  for  Mrs.  Linzee,  argued,  that  by 
dividing  the  income  of  the  fund  with  her  husband 
during  their  joint  lives,  Mrs.  Linzee  would  deprive  her- 
self of  the  benefit  thereof,  by  anticipation,  contrary  to 
the  obvious  intent  of  her  marriage  settlement. 


The  Master  of  the  Rolls  said,  he  thought  that  they 
would  not  deprive  themselves  of  the  benefit  of  the  fund 
by  dividing  the  income  between  them,  and  he  made  the 
order. 


Note.— See  HameU  ▼.  Macdougallj  8  Beav.187;  Moore  v.  Moore, 
1  CoUy.  54. 


1857. 
Jan.  15. 

Beqaest  to  A, 
and  if  she  die 
leaving  issue, 
to  transfer  it 
among  such 
issue,  and  if 
she  shall  die 
leaving  no 
issue,  then 
over.     Held, 
that  the  issue 
of  all  genera- 
tions partici- 
pated in  the 
gift. 


In  re  JONES'  TRUSTS. 

rpHE  testator,  who  died  in  1796,  bequeathed  2,500/. 
Consols  to  trustees,  in  trust  to  pay  the  dividends 
to  his  niece  Sophia  Sarah  Jones  for  life,  and  after  her  de- 
cease, ''  if  she  shall  die  .leaving  legitimate  issue,  that  they 
do  absolutely  transfer  the  aforesaid  2,500/.  £3  per  Cent. 
Consolidated  Bank  Annuities,  share  and  share  alike, 
amongst  such  issue,  towards  their  education  and  main- 
tenance, in  such  manner  as  they  the  aforesaid  trustees 
shall  think  most  advisable;  and  it  is,  moreover,  my  will 
and  desire,  that  from  and  after  the  death  of  my  said 
niece  Sophia  Sarah  Jones,  if  she  the  said  Sophia  Sarah 
Jones  shall  die  leaving  no  legitimate  issue,"  then  there 
was  a  gift  over. 


The  niece  died  in  1856,  leaving  three  children,  Ste^ 
phen,  Sophia  and  Frances,  and  at  the  time  of  her  death 
Stephen  had  four  children,  and  Frances  four  children. 

Mr. 
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Mr.  Roxburgh  argued,  that  the  children  oF  the  niece 
were  alone  entitled  to  take  the  legacy  to  the  exclusion 
of  their  eight  children,  and  that  '*  issue  "  must  be  con-      Truiti. 
strued  '^  children."     He  cited  Bradshaw  v.  Melling  (a). 

Mr.  Toller^  contra^  was  not  called  on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  word  '^  issue"  is  not  cut  down  . 
by  the  subsequent  words.  The  general  meaning  of  the 
word  ''  issue"  is  all  issue;  it  was  construed  ''  children" 
in  Bradshaw  v.  Melling  (a),  because  the  testator  ex- 
pressed a  distinct  interpretation  of  his  meaning  of  the 
word  by  using  the  expression  ''child"  as  its  equivalenti 
and  directing  the  issue  to  take  "  their  parent's  or  parents' 
share." 

There  are  no  expressions  here  to  cut  down  the  general 
meaning  of  the  word,  and  I  am  of  opinion  that  I  must 
hold  that  all  the  issue  living  at  the  death  of  the  niece 
took,  and  that  the  fund  is  divisible  per  capita. 

(a)  19  Beav.417. 
Note.— See  Er  parte  Wynch,  5  Dt  Gex,  M.  4r  G.  188. 
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Dec.  2. 


BARLOW  V.  GAINS. 
MORRIS  V.  ISLIP. 


In  a  niit  for  TN  this  case.  Barlow  was  the  mortgagor,  Morris  the 
^riMwV  ^"*  mortgagee  and  Oains  the  second  mortgagee, 

entitled  to  bit  Morris  entered  into  possession  in  1837,  but  whether  as 

found  that  mortgagee  or  under  a  general  power  of  attorney  from 

anything  wat    ^he  mortgagor  was  a  question  in  dispute,  but  it  was 

Gua  to  him  at 

the  filing  of  ultimately  decided,  that  be  bad  entered  in  the  character 
S**"!''.!!*"       of  mortgagee. 

though  the  ac-  ^  ^ 

counts  be  di- 

tak^wai^st        ^^  December,    1842,  Barlow  instituted  the  suit  of 

him  with  an-     Barlow  V.  Gains  against  the  two  mortgagees  for  a  re- 

Where  on  a  demption,  and  by  the  decree,  made  in  that  suit  on  the 

bill  for  re-         ig^j,  ^,f  j^arch,  1846,  the  Master  was  directed  to  in- 

demption  no-  ^  '  ' 

thing  is  found   quire  in  what  character  Morris  had  entered  into  pos- 

nun^eee  he  ^^^^^^^  ^^  ^^^  mortgaged  premises,  and  if  he  should  be 

must  pay  the    found  to  have  entered  as  mortgagee,  then  the  usual  ac- 
costs of  the  1 •  1         •       1  • 
g„jt,                counts  were  directed  agamst  him,  as  a  mortgagee  m  pos- 

A  mortga-    session,  and  if  the  rent  exceeded  the  annual  interest, 
gor  obtained  a 

decree  for  re-    the  Master  was  to  make  annual  rests ;  further  directions 
demption,  but    ^^j  ^.^g^  ^^^  reserved, 
did  not  prose- 
cute it,  and 

mortgagee^  Darlow  went  abroad  and  this  decree  was  not  prose- 

then  instituted  cuted.  He  afterwards  died,  and  in  November ,  1864, 
against  the  re-  Morris  instituted .  the  suit  of  Morris  v.  Islip  against 
g^ntotive  of  j^Hp  (^g  representative  of  Barlow)  and  against  Gains 

for  foreclosure,  for 

and  a  similar. 

decide  was  maiie.  It  was  found,  that  a  balance  was  due  to  the  mortgagee  at  the  insti- 
tution of  the  first  suit,  but  none  at  the  second.  The  mortgagee  obtained  bia  ooita  of 
the  first  suit,  but  was  ordered  to  pay  those  of  the  second. 


CASES  IN  CHANCERY. 


245 


for  a  forecIoBure.    Id  «7ti/y,  1855|  a  decree  was  made  in 
Morris  Y.  Isl%p{a)  similar  to  that  \n  Barlow  v.  Gain${b)* 

In  taking  the  account  with  annual  rests,  it  was  found, 
that  in  1842,  when  the  first  suit  of  Barlow  t.  Oain$ 
was  instituted,  3722.  was  due  to  Morris  in  respect  of  his 
mortgage,  and  on  taking  the  account  with  annual  rests, 
it  appeared  that  Morrises  mortgage  had  been  fully  paid 
off  on  the  28th  of  November ^  1851.  It  was  also  found, 
that  subject  to  the  question  of  costs,  a  balance  of  369/. 
is.  Id,  was  due  from  Morris  at  the  institution  of  the 
second  suit  Morris  had  however  paid  to  his  solicitor 
for  his  bills  of  costs  of  the  suit  of  Barlow  v.  Gains 
sums  which  amounted  in  the  whole  to  323/.  17 s,  4d. 
He  claimed  to  have  this  amount  allowed  him  in  taking 
the  account,  but  the  chief  clerk  disallowed  them,  the 
costs  having  been  reserved  by  the  decree  of  the  18th  of 
March,  1845. 


1856. 


The  cause  now  came  on  upon  the  chief  clerk's  certi- 
ficate, when  the  principal  question  was,  who  was  to  pay 
the  costs  of  the  suits. 

Mr.  Lloyd  and  Mr.  J.  JET.  Taylor  for  Morris  claimed 
the  costs  of  both  suits. 

Mr.  jR.  Palmer  and  Mr.  W.  R.  Ellis  for  Islip,  the 
representative  of  the  mortgagor,  contrd. 

Mr.  Follett  and  Mr.  Steers  for  Gains,  the  second 
mortgagee. 


The  Master  of  the  Rolls. 

In  taking  the  account,  under  the  decree,  it  appears, 

that 
(a)  20  Been,  654.  (6)  8  Bern.  329. 
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1856. 
Baelow 

V. 

Gains. 
MoRRia 

IsLir. 


that  at  the  filiog  of  the  firBt  bill,  a  balance  was  due  to 
the  mortgagee;  on  that  alone  the  mortgagee  would 
be  entitled  to  the  costs  of  the  first  suit,  and  that  is  not 
varied  from  the  mode  in  which  the  Court  has  directed 
the  accounts  to  be  taken,  which  is  with  the  annual 
rests.  The  Court  so  directs,  where  the  mortgagee  takes 
possession  when  no  arrears  of  interest  is  due  to  him. 
On  the  simple  fact,  that  something  was  due  to  the  mort- 
gagee when  the  mortgagor  came  to  redeem,  the  mort- 
gagor must  pay  the  costs  of  suit  But  if  the  mortgagor 
had  alleged  and  proved,  that  the  mortgagee  was  fully 
paid  off,  at  the  filing  of  the  bill,  the  mortgagee  ought 
not  to  have  put  the  mortcragor  to  file  a  bill  at  all,  and 
the  mortgagee  would  then  have  to  pay  the  costs  of  the 
suit. 


The  Court  appears  to  have  thought  proper,  in  1845, 
to  reserve  the  question  of  costs,  in  order  that  the  facts 
might  be  ascertained,  and  which  turn  out  in  favor  of 
the  mortgagee,  and  the  result  is,  that  the  mortgagee  is 
entitled  to  the  costs  of  the  first  suit,  which  ascertained 
that  something  was  due  on  the  mortgage,  although  the 
Court  thought  proper  to  direct  the  accounts  to  be  taken 
with  annual  rests. 


But  it  would  be  a  totally  new  practice  to  hold,  that 
though,  on  taking  the  accounts,  nothing  was  due  to  the 
mortgagee  at  the  filing  of  the  bill,  yet  he  is  entitled  to 
say  to  the  mortgagor,  I  have  paid,  pending  the  suit,  my 
solicitor's  bill,  and  I  must  have  it  allowed  in  the  account 
during  the  suit.  The  Court  at  the  hearing  reserved  the 
costs,  and  in  such  cases  it  disposes  of  the  costs  at  the 
end  of  the  suit,  and  they  would  here  be  added  to  what 
is  due  from  the  mortgagor  to  the  mortgagee : — that  is 
what  Morris  is  entitled  to  in  this  case. 

As 
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As  to  the  second  suit,  he  must  pay  the  costs,  because 
at  the  time  he  instituted  it,  he  was  over-paid.  In 
1854,  when  the  second  suit  was  instituted,  he  had  a 
balance  due  from  him  of  369Z.  4^.  Id.  in  respect  of  rents. 
The  total  amount  paid  to  his  solicitor  was  3232.  I7s.  4d., 
and  therefore,  at  that  time,  there  was  actually  due  from 
him,  on  his  own  statement,  a  sum  of  about  46/.,  and  if 
the  former  suit  had  been  prosecuted  in  the  ordinary 
manner,  and  he  had  been  allowed  his  costs  of  323/. 
I7s.  Ad.,  he  would  have  been  compelled  to  pay  this 
balance.  It  is  clear  that  he  was  then  over-paid,  and  he 
must  therefore  pay  the  costs  of  the  second  suit.  The 
matter  arose  from  not  prosecuting  the  decree  in  the  first 
suit,  as  might  have  been  done. 


•1856. 


I  must  therefore  allow  Morris  the  costs  of  the  first 
suit,  but  he  must  pay  those  of  the  second. 
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Feb,  16. 
A  first  princi-   ^T^UIS  information  was  filed  against  the  trustees  of 
to*cbE*iS  ^^^  Hadleigh  Charities,  and  its  principal  object 

that  the  inten-  was 

tioDB  of  the 

founder  are  to  be  carried  into  effect,  as  far  as  thev  are  ca|»ab1e  of  being  so,  and  so  far 
as  they  are  not  contrary  to  law  (using  the  word  law  in  its  proper  and  widest  signifi- 
cation, as  including  the  precepts  of  religion  and  morality).  If  therefore  the  founder 
has  directed  that  only  persons  conforming  to  the  Churdi  of  England  shall  be  reci- 
pients of  his  bounty,  his  will  must  be  followed. 

If  a  charity  be  founded  to  support  some  religious  establishment,  or  if  it  seek  to 
promote  religious  education  (as  in  the  case  of  Lady  Hewiey*s  Charity  (a)  ),  and  if  in 
addition  to  this,  the  intentions  of  the  founder  are  not  clearly  expreoed,  or  if  the  in- 
strument of  foundation  be  lost,  or  even  ne?er  had  any  existence,  the  opinions  and 
religious  tenets  of  the  founder  have  a  most  material  Maring  ou  this  question :— who 
are  the  objects  of  the  charity,  and  in  what  manner  the  trusts  of  it  are  to  be  per- 
formed? for  the  purpose  of  carrying  into  effect  the  general  purpose,  which  is  known  to 
be  the  support  of  religion.  In  these  cases,  the  presumption  in  the  first  instance  is, 
that  the  founder  intended  to  support  an  establishment  belonging  to  some  particular 
form  of  religion,  and  that  he  intended  some  particular  doctrine  of  religion  to  be 
taught  The  next  presumption  is,  that  this  establishment  and  that  this  doctrine  waa 
that  which  he  himself  supported  and  professed,  and  the  Court  will  look  carefully  at  bia 
course  of  life  and  conduct,  and  spell  out  expressions,  not  merely  in  the  instrument  of 
foundation  but  in  his  will  and  works,  to  ascertain  what  were  the  doctrines  and 
opinions  entertained  and  professed  by  him. 

To  some  extent,  though  in  a  far  less  degree,  the  same  principle  applies  when  • 
charity  has  been  founded  for  purposes  of  secular  education.  Here,  in  the  absence  of 
expressed  intention,  the  Court  will  not  assume  that  the  founder  intended  any  parti- 
cular reliffious  doctrine  to  be  combined  with  the  secular  education ;  but  on  the  con- 
trary, wilt  assume,  that  the  object  was  for  secular  instruction  generally,  and  that,  ad- 
mitting that  religious  education  is  to  form  part  of  the  instructions  given,  it  would  still 
allow  each  person  who  needed  the  secular  education  to  obtain  the  benefit  of  it,  and 
would  not,  oy  enforcing  particular  rules  relative  to  religious  instructions,  prevent  all 
denominations  of  Christians  from  obtaining  the  benefit  of  the  instructions  so  ofiered. 
But  here  again,  if  the  founder  has  expressed  an  intention  that  religious  instruction  of 
a  particular  character  shall  form  a  part  of  the  instraction  given,  the  Court  will  follow 
tliat  direction,  although  the  efl^t  may  be  to  exclude  a  large  portion  of  community, 
most  in  need  of  the  charity,  from  deriving  any  benefit  from  it  But  when  the  charity 
is  purely  eleemosynary,  a  different  class  of  considerations  arise. 

Prior  to  the  Reformation,  almshouses  were  erected  and  endowed.  The  almspeople 
were  required  to  attend  the  chapel  and  say  Pater-noUen^  Avet,  ^.  and  pray  lor  the 
souls  of  the  dead ;  and  if  they  did  not  obey  the  ordinances,  were  to  be  expelled.  The 
Parson  of  the  parish  and  Churchwardens  were  to  distribute  the  rents.  Held,  that  Dis- 
senters who  could  conscientiously  comply  with  the  directions  laid  down  by  the 
founder,  modified  by  the  changes  produced  by  the  Reformation  and  the  subsequent 

(a)  Shore  v.  WiUon,  9  CL  ^  Fin.  355. 
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was  to  obtaiQ  a  declaration  that  persons  dissenting  from 
the  Church  of  England^  being  in  other  respects  fit  and 
proper  objects,  were  entitled  to  participate  in  the  cha- 
rities, and  also  that  dissenters  from  the  Church  of  Eng- 
land  were  eligible  to  the  offices  of  feoffees  or  trustees  of 
the  charity  estates. 


1867- 


There  were  a  number  of  distinct  charitable  gifts, 
which  were  administered  by  the  Defendants;  but  it  is 
only  necessary  to  refer,  in  detail,  to  one,  namely,  that 
of  the  Rev.  William  Pykenham^  formerly  Archdeacon  of 
Suffolk  and  rector  of  the  parish  of  HadUigh. 

The  will  of  Mr.  Pyhenham  was  dated  the  6th  of 
Aprils  1497,  in  the  I2th  Hen.  7,  and  thereby,  after 
referring  to  a  feoffment  made  by  him  to  trustees  of  his 
lands,  he  proceeded  to  declare  the  charitable  trusts  on 
which  the  lands  were  to  be  held.  He  willed  that  the 
feoffees  should  suffer  his  five  executors,  during  their 
life  natural,  and  after  their  decease  the  Parson  of  the 
parish  church  of  Hadleigh,  and  the  wardens  of  the  said 
parish  church  for  the  time  being,  for  ever,  to  receive  the 
rents,  and  well  and  competently  repair,  sustain  and 
maintain,  when  and  as  often  as  need  should  be,  as  well 
all  the  lands  and  tenements  in  Whatfield,  Aldham, 
Newtouy  Elmosetf  Hadleiyh  and  Seymer^  as  also  all  the 
twelve  tenements,  with  the  appurtenances,  lately  by 
him  builded  for  twelve  almshouses;  and  the  residue 
of  the  said  rents  he  willed  that  his  executors,  during 
their  life  natural,  and  after  their  decease  the  said  Par- 
son 


SlatutM,  were  not  excluded  from  obtaining  the  benefit  of  the  charity;  and  that  if  a  Dis- 
senter conformed  to  the  rules,  the  trustees  could  not  examine  whether  he  did  so  sincerely. 
The  fact  of  the  recipients  of  a  charity  being  required  to  rehearse  a  particular  prayer 
in  church,  or  sit  in  a  particular  pew,  or  attend  at  the  church  porch  or  in  the  church 
itaelf  to  receive  the  bounty,  does  not  justify  the  exclusion  of  Dissenters  from  partici- 
pating in  the  charity. 
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BOD  and  wardens  of  the  aforesaid  church  for  (he  time 
being,  should  well  and  truly  lay  out,  bestow  and  distri- 
bute yearly  for  ever  to  and  among  the  twenty-four  poor 
persons,  almsmen  and  women,  now  being  and  which 
for  the  time  shall  inhabit  in  the  twelve  tenements  or 
almshouses  abovesaid,  towards  the  exhibition,  finding 
and  sustentation  of  tlie  same  twenty-four  poor  persons, 
men  and  women,  that  is,  to  wit,  to  every  of  the  same 
poor  persons,  man  and  woman  like  much,  in  eschewing 
of  variance  and  stryffes.  He  proceeded  as  follows : — 
''Also  I  will  that  every  bolyday  in  the  year,  from  hence- 
forth for  evermore,  the  bell  in  the  chappell  be  tolled 
every  forenoon  at  eight  of  the  clock,  and  in  the  after- 
noon, at  four  of  the  clock,  by  one  of  the  said  poor 
men,"  Sec.  &c.  ''  And  then  I  will  that  immediately, 
without  any  delay,  every  one  of  the  said  twenty-four 
poor  men  and  women,  which  now  be  and  which  for  the 
time  hereafter  shall  be  elect,  chosen  and  admitted  into 
any  of  the  almshouses  aforesaid,  by  all  the  time  that 
he,  she  or  they  shall  continue  and  dwell  in  one  of  the 
said  twelve  almshouses,  shall  daily  resort  into  the 
chappell  ordained  to  the  said  almshouses,  and  there,  in 
the  same  chappell,  shall  continue  and  remain  in  prayer, 
every  forenoon  from  the  said  hour  of  eight  of  the  clock 
on  to  nine  of  the  clock  next  ensuing,  unless  that  a 
lawful  and  reasonable  cause,  as  sickness,  impotency,  or 
such  other  duly  proved  let  to  the  contrary,  and  that  all 
every  one  of  them  devoutly  say,  every  morning  in  the 
hour  afore  limited,  in  the  same  chappell,  fifteen  Pater- 
nosters and  fifteen  Aves,  with  the  Creed,  so  that  every 
one  of  them,  in  one  whole  year  so  continuing,  may  wor- 
ship all  the  wounds  that  our  Saviour  Christ  Jesus  suf- 
fered for  the  redemption  of  sinful  man.  And  over,  that 
those  that  are  learned  say  matins^  prima  and  hours  of 
our  Lady,  and  also  the  Psalm  of  De  profundis^  and  once 
in  the  week,  at  their  leisure,  the  7th  Psalm  and  the 
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Litany,  and  Placebo  and  IXrge  for  the  souls  of  one  Wtl- 
Uam  Pykenham,  their  founder,  and  of  John  and  Cathe^ 
riMf  my  father  and  mother,  and  for  the  soul  of  Walter 
Lyardf  some  time  Bishop  of  Norwich,  and  for  all  other 
their  benefactors,  and  for  all  Christians*  souls ;  and 
likewise,  every  afternoon,  in  the  hours  afore  limited, 
five  Pater-nosters,  five  Aves  and  a  Credo,  and  evening 
song  and  complyne  of  our  Lady,  with  the  Psalm  of  De 
profundis,  as  it  is  above  rehearsed,  and  once  in  the  week 
our  Lady's  Psalter.  And  that  all  such  said  almspeople 
as  be  not  learned  shall  say,  every  forenoon,  our  Lady's 
Psalter,  besides  the  fifteen  Pater-nosters,  fifteen  Aves 
and  Credo,  as  it  is  above  rehearsed ;  and  at  every  after- 
noon, in  likewise,  our  Lady's  Psalter,  with  five  Pater- 
nosteri,  fifteen  Aves  and  a  Credo,  for  the  souls  above 
specified.  And  I  will  also,  that  if  and  when  any  of  the 
aforesaid  twenty-four  poor  persons  be  entered  and  set 
into  of  the  said  almshouses  shall  decease,  or  else  that 
they  be  not  of  good  behaviour  in  living,  or  will  not 
obey  unto  the  ordinances  afore  specified  and  hereafter 
contained,  that  then  he,  she  or  they,  or  any  of  those 
poor  persons  so  offending,  and  will  not  amend  them- 
selves by  twice  warning  to  them,  or  any  of  them,  duly 
given,  by  the  aforesaid  Oeorge  Pykenham,  Edward 
SuUiard,  Thomas  Mason  Clerke,  William  Baker  and 
Thomas  Rothman  (my  executors),  or  their  deputy  during 
their  life  natural,  and  after  their  decease  by  the  said 
parson  and  wardens  of  the  said  church  for  the  time 
being,  or  else  by  their  deputy  in  that  behalf  by  them 
assigned,  then  I  will  that  my  executors  above  rehearsed 
or  their  deputy,  during  their  life  natural,  and  after  their 
decease  the  same  parson  and  wardens  for  the  time  being, 
shall  utterly,  for  evermore,  expel  and  put  out  of  the  said 
almshouses  from  the  benefit  and  succour  of  the  same 
such  person  or  persons  so  oiTending,  and  never  after- 
wards to  be  taken  nor  admitted  in  again  into  any  of  the 
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same  houses  as  a  dweller  in  the  same ;  and  that  then  in 
all  goodly  hope,  and  without  any  long  tarrying  or  delay, 
other  person  or  persons,  one  or  more,  as  the  case  shall 
require,  in  the  stead  of  him,  her  or  they  so  deceasing  or 
offending  and  expelled,  shall  be  of  new  elected  and  set 
in  the  same  almshouses  by  my  executors  above  named, 
or  by  their  deputy,  during  their  natural  life,  and  after 
their  decease  by  the  said  parson  and  wardens  for  the 
time  being,  and  by  four  of  the.  most  honest  and  discreet 
persons  of  the  town  of  Hadleigh^  feoffees  in  the  afore- 
said lands  and  tenements  for  the  time  being,  and  thus 
to  continue  from  time  to  time  for  evermore,  when  and 
as  often  as  any  such  case  shall  happen ;  provided 
always,  that  there  be  never  more  at  once  but  two  per- 
sons in  any  house  of  the  said  almshouses,  that  is  to  wit, 
man  and  wife  together,  if  such  case  happens,  or  two 
men  together  or  two  women  together,  in  eschewing  if 
inconvenience  may  ensue  if  the  contrary  should  hap- 
pen. And  I  will  that  there  be  no  person  or  persons 
from  henceforth  admitted  into  any  of  the  said  alms- 
houses there  to  dwell,  and  have  the  relief  thereof,  but 
only  such  as  now  be,  have  been  or  shall  be  dwellers  in 
the  town  of  and  in  the  parish  of  Hadleigh  aforesaid, 
and  there  known  of  good  and  honest  conversation  and 
living,  and,  by  fortune,  fall  to  extreme  poverty;  and 
that  any  such  person  or  persons  once  being  admitted 
land  entered  into  any  of  the  said  almshouses  shall  not 
be  expelled,  nor  put  out  thereof  afterwards,  during  their 
life,  without  a  cause  reasonable  proved  and  thereof 
warned,  and  not  amended  as  is  above  said/' 


There  was  nothing  else  in  the  will  material  to  this 
subject,  except  this  part : — "  Howbeit,  I  will  that  those 
twenty-four  poor  persons  in  nowise  be  charged  with 
prayers  or  observances  above  specified  for  me,  but  of 
the  devotion  only,  until  such  time  as  the  revenues  and 
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profits  of  my  said  lands  and  tenements,  with  other  the 
premises  unto  the  succoar  and  relief  of  them,  and  then 
from  thenceforth  to  be  observed,  and  in  the  order  and 
manner  as  is  above  specified,  to  the  honour,  laud  and 
praising  of  Almighty  Gk>d  for  evermore/' 

The  information  complained  that  the  Defendants  had 
systematically  excluded  Dissenters  from  a  participation 
in  the  charity,  and  from  becoming  trustees  or  feofiees 
thereof. 

Mt.  R.  PalmcTf  Mr.  Seltoyn  and  Mr.  Nalder^  in  sup- 
port of  the  information. 

Mr.  FoUett  and  Mr.  Birdf  for  the  trustees. 

Attorney-Oeneral  v.  The  Corporation  of  Beverley  (a) ; 
Attorney-General  v.  The  Haberdashers'  Company  (ft); 
Shore  v.  WiUon{c)'j  Attorney-General  ▼.  Sherborne 
School  (^)  were  cited.  In  re  Norwich  Charities  (e) ; 
Bedford  Charities  (/). 

Mr.  JR.  Palmer^  in  reply. 

The  Master  of  the  Rolls  reserved  judgment 
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The  Master  of  the  Rolls. 

A  question  of  very  considerable  importance  and  of 
extensive  range  is  raised  on  this  information,  viz.  whether 
charities  of  the  description  appearing  in  this  informa- 
tion 


(a)  15  Beav,  540,  and  6  D^  G., 
•SC  ^  G.  256;  but  revened  by  the 
House  of  Lords,  24th  July,  1857. 

(6)  19  Bean.  385. 


(c)  9  CL  i  Fin.  355. 
id)  18  Beav.  256. 
(0  2  MyL  i  Cr.  275. 
(/)  5  Sim.  578. 


Feb.  16. 


264 


CASES  IN  CHANCERY. 


1867. 


Attokmbt- 
Gbnbeal 

V. 

Calvert. 


tion,  ought  to  be  dispensed  amongst  penK>n8  holding 
the  religious  tenets  and  doctrines  of  the  Church  of 
England,  to  the  exclusion  of  all  others,  or  whether  the 
objects  of  the  charity  are  persons  of  all  persuasions^ 
whether,  in  fact,  any  religious  qualification  in  these 
charities  is  required,  and,  if  so,  the  extent  of  it 


These  charities  are  numerous ;  they  have  been  united 
together  under  one  management  by  the  trustees,  for  a 
considerable  time,  which,  as  I  understand,  embraces  all 
the  charities  which  are  in  force  for  the  benefit  of  the 
poor  inhabitants  of  Hadleigh,  in  Suffolk.  They  are 
capable  of  a  twofold  cross  division.  By  the  former, 
they  may  be  divided  into  charities  of  which  the  trusts 
are  specified  by  the  instrun^ents  of  foundation  or  endow- 
ment, and  those  of  which  no  original  instruments  of 
foundation  appear,  but  of  which  the  trusts  are  to  be 
discovered,  if  at  all,  solely  by  the  custom  of  adminis- 
tration which  has  prevailed  respecting  them.  The 
other  division  is  with  reference  to  the  object  of  the 
charities,  which  may  be  divided  into  those  which  are 
educational,  and  those  which  are  not  educational  but 
eleemosynary.  In  order  to  make  my  views  clear  on 
this  subject,  I  shall  not  mix  up  these  charities  into  one 
general  mass,  as  they  have  been  consolidated  under  the 
administration  of  the  modern  trustees,  but  I  shall  state 
the  principle,  which,  in  my  opinion,  must  govern  this 
subject;  and,  having  done  so,  I  shall  select  one  or  more 
of  these  charities,  and  refer  to  them  separately,  in  order 
that  the  principles  on  which  I  found  my  decision  may 
be  readily  applied  to  those  cases  which  I  do  not  specially 
mention. 


The  first  principle  which  is  applicable  to  all  these 
charities,  without  exception,  is,  that  the  intentions  of 
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the  founder  are  to  be  carried  into  effect,  as  far  as  they 
are  capable  of  being  so,  and  so  far  as  they  are  not  con- 
trary to  law,  using  the  word  law  in  its  proper  and 
widest  signification,  as  including  the  precepts  of  religion 
and  morality.  If,  therefore,  the  founder  has  directed, 
that  only  persons  conforming  to  the  Church  of  England 
shall  be  recipients  of  his  bounty,  his  will  must  be  fol- 
lowed. 


1867. 
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In  such  cases  no  difficulty  arises.  The  difficulty 
arises  in  cases  where  the  intention  of  the  testator  is 
either  not  expressed,  or  expressed  in  a  doubtful  and  un- 
certain manner,  and  then  the  question  arises,  in  what 
case  is  it  essential  or  desirable  to  ascertain  that  inten- 
tion, and,  when  desirable,  in  what  manner  is  this  to  be 
accomplished. 

And  here  I  think  it  proper  to  point  out  a  distinction, 
which  I  consider  to  prevail  in  all  these  cases,  arising 
from  the  nature  and  object  of  the  charity  itself.  If  the 
charity  be  founded  to  support  some  religious  establish- 
ment, or  if  it  seek  to  promote  religious  education  (as  in 
the  case  of  Lady  Hewley's  Charity  (a)),  and  if,  in  ad- 
dition to  this,  the  intentions  of  the  founder  are  not 
clearly  expressed,  or  if  the  instrument  of  foundation  be 
lost,  or  even  had  never  any  existence,  the  opinions  and 
religious  tenets  of  the  founder  have  a  most  material 
bearing  on  the  question  : — who  are  the  objects  of  the 
charity  and  in  what  manner  the  trusts  of  it  are  to  be 
performed  ?  for  the  purpose  of  carrying  into  effect  the 
general  purpose,  which  is  known  to  be  the  support  of 
religion. 


The  reason  of  this  is  plain.     It  would  be  an  absurd, 

or 
(o)  Short  V.  WilMon,  9  CI.  ^  Fin.  355. 
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or  rather  an  impossible  intention  to  attribute  to  a  per- 
son, who  founded  a  charity  for  support  of  a  religious 
establishment  generally,  or  for  the  purpose  of  affording 
religious  instruction,  the  opinion  that  he  regarded  all 
religions  with  exactly  the  same  favor,  and  that,  pro- 
vided some  religion  were  taught,  he  was  indifferent  what 
it  was,  or  even  that  he  was  indifferent  as  to  the  various 
shades  and  distinctions  which  obtain  amongst  the  various 
classes  of  Christians  :  in  other  words,  that  he  was  indif- 
ferent whether  the  establishment  to  be  maintained,  or  the 
doctrines  to  be  taught  were  Papist  or  Protestant,  Trini- 
tarian, Arian  or  Socinian.  In  these  cases,  the  presump- 
tion, in  the  first  instance,  is,  that  the  founder  intended  to 
support  an  establishment  belonging  to  some  particular 
form  of  religion,  and  that  he  intended  some  particular 
doctrine  of  religion  to  be  taught ;  the  next  presumption 
is,  that  this  establishment  and  doctrine  were  those  which 
he  himself  supported  and  professed,  and  the  Court  will 
look  carefully  at  his  course  of  life  and  conduct,  and 
spell  out  expressions,  not  merely  in  the  instrument  of 
foundation,  but  in  his  will  and  works,  to  ascertain  what 
were  the  doctrines  and  opinions  entertained  and  pro- 
fessed by  him.  Accordingly,  this  was  the  course 
adopted  in  the  case  of  Lady  Hewletfs  Charity  (a),  which 
was  one  founded  for  the  support  of  "  Godly  Preachers 
of  Christ's  Holy  Gospel." 


To  some  extent,  though  in  a  far  less  degree,  the  same 
principle  applies  when  a  charity  has  been  founded  for 
purposes  of  secular  education.  Here,  in  the  absence  of 
expressed  intention,  the  Court  will  not  assume  that  the 
founder  intended  any  particular  religious  doctrine  to  be 
combined  with  the  secular  education,  but,  on  the  con- 
trary, will  assume,  that  the  object  was  for  secular  in- 
struction 
(a)  Short  v.  Wibon,  9  CL^  Tm.  355. 
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strucUon  generally,  and  that,  admitting  that  religious 
education  is  to  form  part  of  the  instructions  given,  it 
would  still  allow  each  person  who  needed  the  secular 
education  to  obtain  the  benefit  of  it,  and  would  not,  by 
enforcing  particular  rules  relative  to  religious  instruc- 
tion, prevent  all  denominations  of  Christians  from  ob- 
taining the  benefit  of  the  instruction  so  ofiered.  But 
here  again,  if  the  founder  has  expressed  an  intention 
that  religious  instruction  of  a  particular  character  shall 
form  a  part  of  the  instruction  given,  the  Court  will 
follow  that  direction,  although  the  effect  may  be,  to 
exclude  a  large  portion  of  community,  most  in  need  of 
the  charity,  from  deriving  any  benefit  from  it. 


1867. 

Attornbt- 
General 

V. 

Caltert. 


Both  secular  and  religious  instruction  may  be  united 
together  by  the  founder,  and  the  observations  I  have 
already  made,  on  the  first  branch,  then  become  appli- 
cable, the  more  so,  because  it  is  to  be  observed,  that  no 
instruction  is  to  be  deemed  adequate  or  complete  which 
does  not  include  religious  instruction,  and  that  even 
where  secular  education  alone  is  the  object  of  the 
charity,  religious  instruction  is  added  in  such  a  manner 
as  not  to  deprive  those,  who  sincerely  dissent  from  the 
religious  tenets  inculcated,  of  the  benefits  to  be  derived 
from  the  secular  institution;  and  in  such  cases,  religious 
instruction,  according  to  their  own  doctrines,  is  supposed 
to  be  afforded  to  the  pupils  by  their  parents  or  guar- 
dians at  home.  But  when  the  charity  in  question  is 
one  of  a  purely  eleemosynary  character,  a  wholly 
different  class  of  consideration  arises.  No  doctrine  of 
law,  no  precept  of  religion,  establishes,  that  the  act  of 
relieving  a  fellow  creature  from  the  privations  or  cala- 
mities which  have  befallen  him  ought  to  be  preceded 
by  ascertaining  that  he  holds  opinions  in  accordance 
with  the  true  doctrine  of  Christy  as  promulgated  in  the 
Gospel,  or  with  those  which  the  donor  believes  to  be 

VOL.  XXIII.  8  such. 
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or  rather  an  impoBsible  intention   ,„  .        .     ,. 

,      ^       ,    ,        ,     .      .      -/fellow  creature  in  dis- 
»on,  who  founded  a  chanty       :  .      .  ^.        ^     ,. 

...  ,  „         ^    -.yfl?/jan  irrespective  of  reli- 

estabhshment  generally.        ,    ;     ^   .^v  ^     ,.      ^.   ^ ,, 

...        .       **   .        ^  god  notwithstanding  that  the 

reugious  instruction.       .  ..^    , .     /^  j  . 

...  .  ,  .  '  ^oTsmp  God  m  an  erroneous 

religions  with  ex-  /<'  ^  i_    i   v         .    l 

. ,  J  ,.  \irbich  he  believes  to  be  most  ac- 

vided  some  reb  '  y 

it  was,  or  e**  "  i>^^^* 


shades  ar 
classe*' 
fere 
d 


'   *j///ies,  therefore,  I  consider  that  the  prc- 

V  '^Mt  ^''  <^1^^^  ^^^^  intended  to  participate  in 

^^"^  /^stowed,  is  so  strong,  that  it  requires  a 

^  ^  J  jiBtinct  expression  of  unequivocal  import  to 

«^^iiny  class  of  Dissenters  from  the  benefits  of  the 

f*f.^^\  foundation ;  where  such  clear  expressions  are 

^  the  Court  must  follow  them,  because  the  rule  of 

ih\s  Court  is,  as  I  have  already  stated,  to  carry  the  will 

q(  the  founder  into  effect,  when  it  violates  no  rule  of 

juiv  or  morality ;  but  in  such  a  case,  it  requires  strict 

proof  that  such  was  the  will  of  the  founder,  and  all 

evidence  as  to  the  peculiar  tenets  and  opinions  of  the 

founder  are  inadmissible  as  evidence  of  his  intention. 

His  intentions  must  be  found  to  be  expressed  in  the 

instrument  itself,  the  burden  of  proof  being  thrown  on 

those  who  seek  to  exclude.     In  these  three  classes  of 

charities,  therefore,  these  material  distinctions  are  to  be 

found. 

In  ecclesiasti-        In  ecclesiastical  charities,  the  object  being  to  promote 

the  reSrious     religion,  the  opinions  of  the  founder  are  of  paramount 

opinions  of  the  importance.     In  the  absence  of  any  expressed  inten- 
founder  are  of     .  .  .  i  t.  i     j       i.   .  n    ^  i  i  t 

paramount  im-  "^n,  the  estabhshed  religion  of  the  country  would  be 

portance;  in     assumed  to  be  that  intended,  and  the  burden  of  proof 
educational  '  ^ 

charities,  his     lies  on  them  who  seek  to  extend  it  beyond  that  object, 
religious  opi- 
nions are  only        ^         .         .        ,,..         ,  ..  /.t/.        i 
of  value  where      ^^  educational  charities,  the  opinions  of  the  founder 

some  directions  ^re  only  of  value,  where  some  directions  may  have  been 
are  given  as  to  ■'  '  •'  ^ 

the  reliffious  given 

instruction  to 

be  given;  but  in  eleemosynary  charities,  the  founder's  religious  opinions  are  wholly  to 
be  disregarded. 
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bim  relative  to  the  religious  instruction  to  be        1857. 

"^e  pupils  to  be  taught,  and  only  for  the  pur-      ^^^/^ 

explaining  and  elucidating  any  obscurity  or      General" 

.i^uity  which  may  be  found  in  such  direction.  «. 

""      ^  ^  Calvert. 

In  eleemosynary  charitiesi  the  religious  opinions  and 
tenets  of  the  founder  are  wholly  to  be  disregarded,  and 
are  to  be  treated  as  forming  no  indication  of  his  inten- 
tion on  which  this  Court  can  act  The  presumption  is, 
that  he  included  all,  and  the  burden  of  proof  lies  on 
those  who  seek  to  exclude. 

It  is  obvious,  that  a  considerable  complication  may 
arise,  where  a  charity  is  founded  for  purposes  partaking, 
more  or  less,  of  all  these  matters  blended  together. 
Such  cases  must  be  dealt  with  in  the  peculiar  circum- 
stances of  each  case,  having  regard  to  the  principles  I 
have  stated.  It  is  not,  however,  necessary  to  pursue 
that  subject  on  the  present  occasion,  as  no  such  diffi- 
culty is  presented  here. 

Having  thus  stated,  generally,  the  principles  on  which 
I  understand  the  Court  of  Chancery  to  act  in  such 
cases,  I  proceed  to  examine  the  charities  in  question.  . 
I  begin  with  Dr.  PyhenhanCs  almhouses,  both  because 
it  is  one  of  the  most  important,  and  because  it  has  been 
added  to  by  other  donations,  for  the  purpose  of  aug- 
menting and  improving  his  gift.  It  has  also  this  ad- 
vantage, that  the  trusts  and  purposes  of  the  charities 
are  very  clearly  set  forth  in  the  instrument  of  founda- 
tion, viz.  his  will,  which  is  dated  the  6th  of  Aprils  1497, 
in  the  reign  of  Henry  7th.  Before  proceeding  to  read 
and  comment  upon  it,  I  think  it  proper  to  state  my 
opinion,  that  the  directions  contained  in  this  will  must, 
so  far  as  they  are  now  legal,  govern  the  whole  of  the 
property  which,  by  virtue  of  it,  became  vested  in  the 
trustees  appointed  by  him,  and,  after  their  decease,  in 

s2  the 
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the  rector  and  churchwardens  of  the  parish.  Whether 
Dr.  Pyhenham  was  the  original  owner  of  all  these 
lands,  or,  as  contended  by  the  relators,  of  only  a  por- 
tion of  them,  I  have  not  now  the  means  of  ascer- 
taining ;  but  I  am  clear,  that  for  all  purposes  of  this 
information,  and  of  the  future  administration  of  the 
charity,  all  the  property  which  be  professed  by  his  will 
to  dispose  of  must  be  held  to  have  passed  under  it 
and  to  be  subject  to  the  trusts  contained  in  it 


The  will  is  to  this  effect — [see  antej  p.  249,  where  it  is 
stated,']  Dr.  Pyhenham  was  the  rector  of  the  parish.  I 
do  not  understand  whether  he  established  a  chapel  in  con- 
nection with  the  almshouse  or  not ;  there  is  no  direction 
to  maintain  and  repair  it  out  of  the  rents,  but  a  chapel 
was  obviously  attached  to  the  almshouse,  for  he  directs 
the  almspeople  to  attend  the  chapel,  he  directs  services 
to  be  performed,  prayers  to  be  said  of  a  particular  de- 
scription, viz.  for  the  souls  of  departed  persons,  and 
after  the  death  of  his  appointed  trustees,  he  directs  the 
rector  and  churchwardens  for  the  time  being  to  perform 
the  trusts  of  bis  will.  This  is,  shortly,  all  that  the  will 
contains  on  this  subject  I  wholly  disregard  the  cir- 
cumstances that  this  will  was  anterior  to  the  Reforma- 
tion. I  treat  it  exactly  as  I  should  do  if  the  charity 
had  been  founded  a  hundred  years  later;  and  I  entertain 
no  doubt,  that,  so  treating  it,  the  chapel  in  which  the 
testator  expected  that  the  service  of  the  Church  of  Eng- 
land was  to  be  performed.  The  prayers  directed  to  be 
said  by  the  almspeople,  for  the  souls  of  the  founder 
and  other  Christians,  are  practically  put  an  end  to  by 
the  Statute  of  Chantries  in  the  reign  of  Edw.  6  (a),  but 
this  nowise  affects  the  rest  of  the  directions  given  by 
the  testator,  which,  in  substance,  as  I  have  stated, 
amount  to  this: — that  prayers  are  to  be  said,  attend- 
ance 
(fl)  1  Edw.  c,  c.  14. 
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ance  given  by  the  almspeople  in  a  chapel,  where  ser- 
vice, according  to  the  doctrine  and  rites  of  the  Charch 
of  England^  was  to  be  performed,  and  that  the  rector 
and  chorchwardens  were  to  superintend  the  charity  and 
elect  the  twenty-foar  almspeople,  whenever  a  vacancy 
should  occur. 
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General 

V, 

Calvert. 


After  fully  considering  the  will  and  all  the  directions 
contained  in  it,  and  having  regard  to  the  principles  I 
have  laid  down  on  the  subject,  by  which  I  have  stated 
that  I  consider  myself  to  be  governed,  I  am  unable  to 
see  anything  in  this  will  which  should  exclude  any  Dis- 
senters from  obtaining  the  benefit  of  the  charity  created 
by  it,  who  can  conscientiously  comply  with  the  direc- 
tions laid  down  by  the  founder,  modified,  as  they  are,  by 
the  change  produced  by  the  Reformation  and  the  Statutes 
which  have  since  passed.  Whether  the  Dissenter  can 
do  so  or  not  is  an  affair  between  God  and  his  own  con- 
science, but,  as  I  conceive  the  duties  imposed  upon  the 
trustees,  it  is  not  an  affair  on  which  they  are  called 
upon  to  judge.  They  are  bound  to  see  that  the  rules 
prescribed  by  the  founder,  so  far  as  by  law  they  are  in 
force,  are  complied  with  by  the  almspeople,  but  beyond 
this  their  duties  cease.  All  that  I  find  in  this  will  is,  a 
direction  that  certain  rules  shall  be  complied  with.  The 
person  who  cannot  conscientiously  comply  with  these 
roles  must  decline  becoming  one  of  the  almspeople,  or 
if  elected  must  resign ;  but  I  repeat  my  opinion,  that 
if  he  do  BO  conform  to  these  rules,  the  trustees  can  go 
no  further,  and  that  it  is  not  open  to  them  to  examine 
whether  he  does  so  sincerely,  or  whether,  having  regard 
to  bis  other  religious  observances,  and  his  expressed 
opinions,  he  be  or  be  not  properly  a  member  of  the 
Church  of  England. 


The  observations  I  have  made  respecting  the  princi- 
ples 
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pies  which  govern  charities  of  this  description  plainly 
shewy  that  I  attribute  no  moment  to  the  circumstance, 
that  the  persons  appointed  to  superintend  and  admi- 
nister this  charity  are  the  rector  and  churchwardens  of 
the  parish.  It  is  a  charity  founded  for  the  purpose  of 
relieving  fellow  men  from  want,  and  the  rector  and 
churchwardens,  from  their  position,  were  the  persons 
most  likely  to  know  and  judge  best  who  were  the  per- 
sons standing  most  in  need  of  such  relief. 


These  observations  of  mine  will  also  dispose  of  the 
cases  of  all  the  other  charities,  where  the  argument, 
that  they  were  intended  for  the  benefit  of  members  of  the 
Established  Church,  rests  on  the  fact,  that  the  persons 
appointed  to  distiibute  the  bounty  or  to  select  the  objects 
of  it  are  the  rector  and  churchwardens  for  the  time  being 
of  the  parish.  In  like  manner,  it  follows  irom  what  I 
have  said,  that  the  fact  that  the  recipients  are  required 
to  rehearse  a  particular  prayer  in  church,  thanking  the 
all-merciful  Ood  for  his  bounty  dispensed  through  the 
means  of  a  particular  donor,  and  also  the  fact,  that 
they  are  required  to  attend  at  the  church  and  sit  in  a 
particular  pew,  or  that  they  must  attend  at  the  church 
porch,  or  in  the  church  itself,  to  receive  the  bounty 
awarded,  do  not,  in  my  opinion,  justify  the  exclusion, 
from  participating  in  this  charity,  of  persons  who  do  not 
conform  to  the  doctrines  and  rites  of  the  Church  of 
Ungland. 


The  conditions  above  stated  must  be  complied  with, 
in  those  cases  in  which  they  are  imposed  by  the  donor ; 
but  the  conditions  are  not  to  be  imported  into  the  other 
charities,  where  no  such  conditions  seem  to  have  been 
imposed.  For  instance,  CaltorCs  will  is  for  bread  to 
be  distributed  to  such  as  shall  '^  be  and  abide  at  the 
church."     I  think  that  regularity  of  attendance  at  the 

parish 
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parish  church  is  a  condition  precedent  to  entitle  the 
poor  to  participate  in  this  charity,  but  that  this  con- 
dition is  not  to  be  imported  into  those  charities  where 
the  direction  is  simply,  that  the  distribution  shall  take 
place  in  the  church  or  at  the  church.  Such  directions 
I  treat  as  the  simple  mention  of  the  best  known  and 
most  convenient  place  for  making  such  distribution. 

There  is  another  charity  mentioned,  viz.  Glanfield'Sf 
which  is  for  distributing  bread  amongst  ''those"  who 
keep  their  church  duly  and  "  orderly."  This  gift,  as  far 
I  can  make  out,  has  disappeared ;  but,  assuming  it  to 
be  still  in  existence,  it  is  like  Calton^s,  a  gift  to  those 
only  who  regularly  attend  the  parish  church,  but  this 
condition  is  not  to  be  imported  into  those  other  gifts 
which  are  silent  on  this  subject. 

Having  thus  expressed  the  view  I  take  of  this  case, 
I  think  it  unnecessary  to  go,  in  detail,  through  all  the 
charitable  gifts  which  are  referred  to  in  the  pleadings 
and  evidence  before  me. 

The  views  I  have  stated  will  apply  to  all  those  in 
which  the  trusts  appear  by  any  instrument  of  founda- 
tion ;  in  those  in  which  no  instrument  of  foundation 
now  appears,  a  question  may  arise  from  the  inference  to 
be  drawn  from  immemorial  usage,  but  it  can  arise  in 
those  only.  Usage  is  not  of  importance  where  there  is 
an  instrument  of  foundation,  because,  as  was  justly 
urged  in  argument,  the  custom  cannot  control  the  ex- 
pressed will  of  the  founder,  and  it  is  only  where  there 
is  no  direct  evidence  of  what  that  will  was,  that  custom 
can  be  admitted  as  evidence,  from  whence  the  will  of 
the  founder  may  be  inferred. 

I  do  not  mean  to  express  any  opinion  as  to  the  ex- 
tent to  which  this  Court  would  act  upon  immemorial 

usage 
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usage,  in  the  cases  of  simple  eleemosynary  charities,  or 
to  express  any  opinion  whether,  notwithstanding  such 
usage,  in  cases  of  charities  of  the  latter  description,  it 
would  or  would  not  be  necessary  for  those,  who  insisted 
on  the  exclusive  character  of  the  charity,  to  prove  the 
validity  of  that  usage,  or  the  unavoidable  inference  to 
be  drawn  from  it.  All  that  I  think  it  necessary  to  say, 
in  the  present  case,  is,  that  after  reading  the  evidence 
in  this  case  very  carefully,  I  have  come  to  the  con- 
clusion, that  such  an  immemorial  usage  is  not  proved 
in  the  case  of  the  charities  in  question,  and  that,  in  my 
opinion,  the  burthen  of  proving,  that  such  charities  were 
of  an  exclusive  character,  lies  on  the  persons  who  allege 
and  who  seek  to  establish  or  to  justify  that  exclusive 
character. 


My  opinion,  therefore,  is,  that  there  is  nothing  in  the 
case  before  me,  established  in  evidence,  sufficient  to 
justify  the  exclusive  selection  of  objects  of  the  charity, 
which  has  of  late  years  prevailed  in  the  parish  of  Had-- 
Uigh,  and  that  it  will  be  proper  for  this  Court  to  make 
a  declaration,  that  persons  of  all  denominations  and 
opinions  are  within  the  scope  and  objects  of  these 
charities,  and  that,  provided  the  objects  selected  com- 
ply with  the  conditions  imposed  by  the  instruments  of 
foundation  in  those  cases,  and  in  those  only,  where  con- 
ditions are  annexed  to  the  gift,  no  further  test  can  be 
properly  required  or  condition  imposed  upon  them; 
and  further,  that  in  the  instances  of  those  charities 
where  the  instrument  of  foundation  is  silent  or  is  not 
now  forthcoming,  no  person  ought  to  be  excluded  from 
participating  in  the  benefits  of  the  charity  or  the  bounty 
of  the  founder,  by  reason  of  such  person  entertaining 
or  professing  any  doctrine  or  opinion  dissenting  from  or 
not  in  unison  with  the  doctrines  and  tenets  of  the  Church 
of  En(/land,  as  by  law  established.   I  presume  that  such 

a  declaration 


Calvekt. 
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a  declaration  will  be  all  that  may  be  required  ia  the  1867. 

present  case,  and  that  it  will  be  unnecessary  to  direct  ^•^N'^^^ 

any  further  steps  to  be  taken.    Liberty,  however,  to  ap-  Oenbrai.' 
ply  must  be  reserved. 

I  have,  in  the  observations  I  have  made,  treated  all 
the  charities  as  eleemosynary  ;  there  are,  however,  two 
which  are  educational,  and  which,  therefore,  if  the  views 
I  have  expressed  are  correct,  stand  on  a  somewhat 
different  basis  as  regards  the  question  before  me.  It  is 
not,  however,  necessary  to  go  into  this  or  speculate 
further  on  this  subject,  as  these  two  charities  contain 
nothing  which  can  indicate,  that  the  founders  intended 
that  the  instruction  should  be  afforded  exclusively  to 
the  persons  who  conformed,  in  matters  of  religion,  to 
the  doctrines  and  practice  of  the  Church  of  England^ 
as  by  law  established.  The  decree  must,  therefore,  be 
pronounced  containing  the  declaration  I  have  specified, 
which  I  shall  be  glad  to  have  worded  in  such  a  manner 
as  may  preclude  all  questions  hereafter. 

Liberty  to  apply  must  be  reserved  in  order  to  enforce 
this  declaration  in  practice,  if  not  complied  with,  which 
I  have  no  reason  to  suspect,  and  the  costs  of  all  parties 
must  come  out  of  the  charity,  those  of  the  relators, 
because,  in  my  opinion,  they  are  right,  and  those  of  the 
trustees,  because  they  have  only  continued  a  system 
which  they  found  already  established. 
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JtcfieSO. 


Re  HADLAND'S  SETTLEMENT. 


On  a  petition  4  SUM  of  1,000/.  Stock  was  held  in  trust  for  Mrs. 
lifeunSr  ^e  "^^  Hadland  for  life,  with  remainder,  as  to  300/.,  as 
Trustee  Relief  ghg  should  by  will  appoint,  and  as  to  the  remaining  700/., 
mentofuie  in  trust  for  her  children.  She  had  three  children,  and 
"^wcKTor-  ^^^y  assigned  their  reversionary  interest  in  the  700/.  to 
dered  to  be  TVat/.  The  trustees  paid  the  fund  into  Court,  under  the 
SSmJi^^^*  Trustee  Relief  Act  (10  &  11  Vict.  c.  96),  and  Mrs.  Had- 
thote  of  the  land  now  presented  a  petition  to  obtain  payment  of  the 
the  oorpuB.  income  to  her.  The  question  arose,  out  of  what  fund 
the  costs  of  the  petition  ought  to  be  paid. 

Mr.  Waller  for  the  Petitioner. 

Mr.  Pearson  for  those  in  remainder. 

Mr.  E.  Smith  for  the  trustees. 

The  Mastbb  of  the  Rolls  directed  the  costs  of  the 
Petitioner  to  be  paid  out  of  the  income,  the  costs  of  the 
two  trustees  of  this  application  and  consequent  thereon, 
including  any  costs,  charges  and  expenses  properly  in- 
curred by  them  in  relation  to  the  trust  fund,  to  be  paid 
out  of  the  1,000/.  Stock,  and  the  costs  of  Trail  out  of 
the  700/.  Stock  part  thereof  (a). 

(a)  Reg.  Ub.  1835,  A.  folio  1646. 
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In  re  HAMERSLEY'S  SETTLEMENT. 

Nov.  24. 
A    FUND  had  been  paid  into  Court  under  the  Trus-  Costs  of  an  ap- 

-^    tee  Relief  Act  (10  &  11  Vict.  c.  96).    Samuel  t£tAh 

Hamersley^  the  tenant  for  life,  now  presented  a  petition  to  obtam  pay- 

moot  01  tho 
for  payment  to  him  of  the  income.    A  question  arose  as  income  of 

to  whether  the  costs  ought  to  be  paid  out  of  the  income  ?*J^V^ 

or  out  of  the  corpus  of  the  fund.  under  the 

Trustee  Relief 

Act,  held  to  be 

Mr.  Martineau  for  the  Petitioner.  payable  out  of 

the  income 
and  not  out  of 

Mr.  W.  H.  Clarke  for  the  Respondent.  ^^  «a«»- 

In  re  FieltTs  Trust  (a)  was  cited. 

The  Master  of  the  Rolls  held,  that  the  costs  ought 
to  be  borne  by  the  tenant  for  life. 

(a)  16  fieoo.  146 

Note. — ^The  following  authorities  as  to  costs  under  the  Trustee 
Relief  Act  (10  &  11  Vict.  c.  96),  may  be  referred  to  i^In  re  Caw- 
tkorne,  12  Bern.  56;  In  re  Larimer^  lb.  521 ;  In  re  Field's  Trust,  16 
Beav.  146;  Re  iSAnrpe'i  Trustees,  15  Simons,  470 ;  Dickson's  Trusts, 
1  Simons  {N.  S,)  37,  47;  In  re  Feltham,  iKayS^J.  533,  534 ;  In  re 
Heming's  Trusts,  3  Kajf  4r  J.  40 ;  Re  Jones,  3  Drew.  679 ;  In  re 
Fletcher,  12  Jur.  619 ;  Re  StmUs'  Settlement,  13  Jur.  273 ;  Re  Bar- 
tholomew's Will,  13  Jur.  380;  Ross's  Trusts,  15  Jur.  241 ;  Re  Waring, 
16  Jur.  652;  In  re  Covington,  1  Jur.  (N.  S.)  1157 ;  In  re  Wood- 
bum's  Trust,  3  Jar.  (^.  S.)  799. 
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jf^  5  EDWARDS  V.  TUCK. 

Atertatorgave  J^ILLIAM  CHAPMAN,  by  bis  will,  dated  in 
Mtote^to  the  ^  1826,  gave  the  residue  of  his  real  and  personal 

children  of  A.,  estate  to  trustees  and  their  heirs,  4:c.,  and  as  to  his 
moiety  to  the    freehold,  copyhold  and  leasehold  estates,  upon  trust 

children  of  B.   ^  let,  or  at  their  discretion,  sett  the  same,  and  as  to 

The  will  con-       .        '  '  ' 

tained  a  tingle  his  personal  estate,  upon  trust  to  convert  the  same  into 

vonWp  and"^'  ™o°®y>  *°d*  ^^^  Paying  his  debts  and  providing  for 
accruer  aopli-  some  legacies,  he  directed  them  to  accumulate  the  rents 
children  and      ^^^  profits  of  his  real  and  personal  estate,  *'  for  the 

not,  in  terme,    benefit  of  the  several  persons,  to  and  in  trust  for  whom 

distributive, 

with  a  gift        the  said  estates  and  premises  were  thereinafter  devised 

Should  be^  *°^  bequeathed,"  from  time  to  time, "  until  the  period  of 

children  of  A.  distribution  thereinafter  mentioned."    And  the  testator 

^her  of  ^^  directed  his  trustees  to  stand  seised  and  possessed  of 

them,"  or  he-  his  freehold,  copyhold  and   leasehold  estate,  and  the 

auch  children  monies  to  arise  from  the  sale  of  such  parts  thereof  as 

should  die        should  be  sold  under  the  aforesaid  trusts,  and  of  and  in 

without  hav-  ' 

ing  attained  a   his  personal  estate  and  efiects  and  the  produce  thereof, 

Hewf  Aat*^'  and  of  and  in  all  accumulations  of  his  real  and  personal 

there  were  no   estate  and  effects,  and  the  rents,  issues,  dividends  and 

ders  between     profits  thereof,  and  all  other  his  estate  and  effects  what- 

the  two  classes  soever,  "  the  whole  of  which  I  direct  shall,  for  the  purpose 
of  chi  I  dren, 

and  that  on  the  of  distribution,  be  considered  as  personal  estate,  in  trust 
death  of  ^.  ^^ 

without  hav- 
ing been  married,  the  children  of  B.  would  not  take  the  first  moiety. 

A  testator  empowered  his  trustees  to  sell  his  real  estate,  and  directed  it  '*  for  the 
purpose  of  distribution"  to  be  considered  personal  estate.  He  then  gave  it  and  his 
personal  estate  to  certain  persons,  with  an  ultimate  limitation  to  "  his  own  rifht  heirs 
and  next  of  kin,  according  to  the  respective  natures  and  qualities  thereof."  The  prior 
limitations  bavins  failed,  held,  that  there  was  no  absolute  conversion,  but  that  the 
heir  at  law  took  the  produce  of  the  realty. 

The  Court,  acting  on  the  improbability  of  a  lady  in  her  fiflty-eighth  year  having 
future  issue,  distributed  the  fund. 


Edwards 

V. 
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to  divide  the  same  into  two  eqaal  half  parts  or  shareSi        1866. 
and  to  pay  or  transfer  one  of  such  half  parts  or  shares 
unto  and  amongst  all  and  every  the  child  or  children  of 
my  granddaughter  Frances  Edwards,  and  their  respective       '^^^^ 
executors,  administrators  and  assigns,  in  equal  shares  and 
proportions,  as  tenants  in  common,  and  if  but  one,  the 
whole  to  such  one,  his  or  her  executors,  administrators 
or  assigns,  and  also  to  pay  or  transfer  the  remaining  half 
part  or  share  thereof,  unto  and  amongst  all  and  every 
the  child  or  children  of  my  nephew  Charles  W.  Chap^ 
man,  and  their  respective  executors,  administrators  and 
assigns,  in  equal  shares  as  tenants  in  common,  and  if 
but  one,  the  whole  to  such  one,  his  or  her  executors,  ad- 
ministrators and  assigns,"  the  share  of  each  of  his  said 
granddaughter  and  nephew  who  should  be  a  son,  to  be 
conveyed  &c.,  '^  to  him  at  his  age  of  twenty-one  years, 
or  to  his  heirs,  executors  or  administrators,  if  he  shall* 
die  under  that  age  leaving  issue,"  &c.    And  he  declared, 
that  the  shares  of  the  children  of  his  nephew  and  of 
his  granddaughter  respectively  should  be  considered  as 
vested  interests  in  sons  who  should  live  to  attain  twenty- 
one,  or  die  before  that  age  leaving  issue,  and  being  a 
daughter,  who  should  live  to  attain  that  age  or  be  mar- 
ried.   The  will  proceeded  thus: — "And  I  do  hereby 
further  declare,  that  if  any  such  child  or  children  shall 
depart  this  life  without  having  attained  a  vested  interest 
in  his  or  her  share  of  the  said  trust  estate  and  premises, 
the  share  of  each  such  child  so  dying  shall  accrue  and 
belong  unto  the  survivors  or  survivor  of  the  said  chil- 
dren^ and  the  heirs,  executors  and  administrators  of  such 
survivors,  if  more  than  one,  in  equal  shares,  and  shall 
become  vested  and  be  conveyed,  paid  and  transferred  at 
such  ages  or  times,  and  in  such  manner  as  is  herein- 
before directed  concerning  his,  her  or  their  original 
share  or  shares  respectively;   and  also  that  all  and 
every  the  share  or  shares  which,  by  virtue  of  this  pro- 
viso, 
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1866.  ▼■^i  sb^I  accrue  to  any  such  surriving  child,  in  case 
any  snch  sanriving  child  shall  depart  this  life,  without 
having  attained  a  Tested  interest  in  his  or  her  accruing 
share  or  shares,  shall,  from  time  to  time,  be  subject  to 
such  and  the  like  right  of  accruer  or  sunrivorship  unto 
or  for  the  benefit  of  the  survivors  or  survivor  of  the  said 
children,  as  hereinbefore  is  declared  concerning  the  ori- 
ginal share  or  shares  of  such  child  or  children  so  dying 
as  aforesaid. 

''  And  I  do  hereby  further  direct  and  declare,  that  in 
case  there  shall  not  be  any  children  or  child  of  the 
said  C.  W.  Chapman  and  of  my  said  granddaughter 
Frances  Edwards,  or  of  either  of  them,  or  being  such, 
if  all  such  children  shall  depart  this  life  without  having 
attained  any  vested  estate  and  interest  in  my  said  trust 
•estate  and  premises,  or  any  part  thereof,  then"  my 
trustees  **  shall  stand  seised  and  possessed  of  and  inte- 
rested in  my  said  real  and  personal  estate  and  effects, 
or  so  much  thereof  as  shall  not  have  been  applied  for 
the  purposes  aforesaid,  in  trust  for  my  own  right  heirs 
and  next  of  kin,  according  to  the  respective  natures  and 
qualities  thereof." 

The  testator  died  on  the  19th  of  November,  1826. 

Charles  William  Chapman,  the  nephew,  died  in  1836, 
and  all  his  children  having  attained  twenty-one  within 
twenty-one  years  from  the  testator's  death,  a  moiety  of 
the  property  and  of  the  accumulations  had  been  con- 
veyed, transferred  and  paid  to  them  respectively. 

Frances  Edwards  had  never  been  married,  and  the 
other  moiety  of  the  residuary  real  and  personal  estate 
was  accumulated  down  to  November,  1847,  when  the 
twenty-one  years  from  the  testator's  decease  expired, 

and 


CASES  IN  CHANCERY. 

and  this  suit  was  then  instituted  by  Frances  Edwards 
(as  one  of  the  next  of  kin  of  the  testator),  insisting  that 
the  direction  for  the  future  accumulation  was  invalid, 
and  belonged,  as  to  the  personal  estate,  to  the  next  of 
kin. 

It  was  held  by  the  Master  of  the  Soils,  and  after- 
wards by  the  full  Court  of  Appeal  (a),  that  the  direction 
for  accumulation  beyond  twenty-one  years  was  Toid. 

The  Plaintiff,  Frances  Edwards,  was  in  her  fifty- 
eighth  year  and  had  never  been  married ;  she  presented 
a  petition  for  the  distribution  of  the  fund,  founded  on 
the  moral  impossibility  of  her  ever  having  children  to 
inherit  that  moiety. 

Four-fifths  of  the  fund  had  been  found  to  have  arisen 
from  the  real  estate,  and  one-fifth  from  the  personal 
estate. 

Mr.  Sheffield  (in  the  absence  of  Mr.  Roupell),  in  sup- 
port of  the  Petitioner,  argued,  that  the  0>urt  would 
act  on  the  improbability  of  a  female  of  fifty-seven  ever 
having  children,  as  in  Fraser  v.  Fraser  {b) ;  Lyddon  v. 
Ellis(m{c);  JBrownv.  Pringle(d).  Secondly.  He  relied 
on  the  judgment  of  Lord  Justice  Turner  to  shew  that 
there  were  no  cross  remainders  to  be  implied  in  favor 
of  the  Chapmans,  as  to  the  first  moiety  of  the  fund. 
Thirdly.  That  the  direction  to  sell,  and  that  the  whole 
of  the  produce  *'  should,  for  the  purpose  of  distribution, 
be  considered  as  personal  estate,"  made  the  whole  per- 
sonalty, so  as  to  pass  to  the  next  of  kin  under  the 
ultimate  gift. 

Mr. 

(a)  3  De  G.,  AT.  j-  G.  68  to  (c)  19  Beat).  565. 

71.  (d)  4  Hare,  124. 

(6)  Jacf^,  586. 
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Mr.  FoUeti  and  Mr.  O.  SimpMn,  for  the  heir,  argued 
against  there  being  cross  remaiaders,  and  contended 
that  the  conversion  was  not  intended  to  affect  the  ulti- 
mate gift^  which  was  positive,  in  favor  of  the  right 
heirs  and  next  of  kin  according  to  the  respective  natures 
and  qualities  of  ''  the  said  real  and  personal  estate  and 
effects." 

Mr.  Selwyn,  for  the  next  of  kin,  also  contended  that 
the  heir  at  law  was  not  entitled  to  so  much  of  the  fund 
as  represented  real  estate.  He  distinguished  this  case 
from  Achrcyd  v.  Smiihsan  (a). 

Mr.  R.  Palmer,  Mr.  Fookes,  Mr.  Llajfd  and  Mr.  Stir^ 
rage,  for  the  Chapmans,  contended,  that  if  Miss  Edtoards 
died  without  children  her  moiety  would  go  to  the  chil- 
dren of  Mr.  Chapman;  Doe  d.  Clift  v.  Birhheadifi); 
Douglas  v.  Andrews  {c). 

The  Master  of  the  Rolls  held,  that  there  were  no 
cross  limitations  and  no  absolute  conversion,  and  that 
the  heir  of  the  testator  took  the  produce  of  the  real 
estate,  and  his  next  of  kin  the  produce  of  the  personal 
estate ;  and  he  ordered  the  fund  to  be  distributed  in  the 
proportions  stated. 

(a)  1  Bro,  C.  C.  503.  (r)  14  Bern.  347,  355. 

(6)  ^  Exch.  Rtp.  no. 


Note  — The  Court  has  acted  on  the  presumption  of  females  being 
past  child-bearing  in  the  following  cases  * — Ltng  v.  Hodges^  Jacobs 
585  (age  69) ;  Brown  v.  Pringle,  4  Hare,  124  (age  66) ;  Davit  v.  Bush, 
8  Jur.  1114,  note  (age  59) ;  Edwardi  v.  2\fci^,  23  Beav.  271  (age 
57);  Lyddon  ▼.  EUison,  19  Beav.  565  (age  56);  Fra$er  v.  Frater, 
Jacob,  586,  note  (a)  (age  55). 
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ANON.  V.  ANON. 

Jan.  8. 

THIS  casCi  which  was  heard  in  private,  is  reported  The  privilege 
j^  /  _v  which  enablefl 

ante  {a).  a  husband  and 

wife  to  decline 

The  following  is  a  more  accurate  note  of  the  opinion  questions  as  to 

expressed  by  the  Court :—  *^^^"  ?'^  "°"- 

^  ''  access  in  cases 

of  disputed  le- 

The  Master  of  the  Rolls.  t^I^L  !L 

•^  plies  to  a  case 

I  think  the  principle  of  the  English  law,  which  makes  j'j^'i^^hrelf 
a  child  previously  conceived  legitimate  by  the  subse-  months  after 
quent  marriage,  extends  the  privilege  to  the  question  of    *  °**"^*g®« 
access  or  non-access,  in  such  a  case.     I  am  not  aware 
that  the  point  has  ever  been  determined,  but  I  think  that 
the  principle  is  the  same,  and  that  as  you  are  not  at  liberty 
to  ask  a  husband  or  wife  questions  relating  to  access  or 
non-access  after  a  marriage  has  taken  place,  the  same 
principle  must  apply  to   all  the  issue  of  a  marriage, 
and  to  a  child  who  becomes  legitimate  by  the  fact  of 
a  marriage  subsequent  to  his  conception,  but  previous 
to  his  birth. 

Though  I  do  not  entirely  adopt,  to  its  full  extent,  the 
proposition,  that  a  husband  admits,  by  his  marriage, 
that  the  child  subsequently  born  is  his,  yet  I  think 
that  the  presumption  is,  that  he  does  so  admit  it,  if  he 
take  no  step  to  repudiate  it,  but  adopts  towards  it 
exactly  the  same  course  as  if  it  were  his  own  child, 
making  no  complaint  of  the  premature  birth   of  the 

child, 
(a)  22  Bfoi;.48l. 

VOL.  XXIII.  T 
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child,  or  of  his  having  married  a  woman  not  6t  to  be 
his  wife.  Of  course^  all  these  cases  of  presumption  may 
be  rebutted,  and  it  may  be  shown  that  the  marriage  is 
not  valid,  in  which  case  the  presumption  does  not  arise. 
But,  assuming  a  valid  marriage  to  have  taken  place,  I 
think  the  child  is  legitimate,  and  that  the  burden  of 
proving  the  contrary  lies  upon  those  persons  who  dis- 
pute the  legitimacy. 

Although  I  shall  allow  you '  to  ask  the  wife,  upon 
cross-examination,  any  question  that  will  shew  the 
invalidity  of  the  marriage,  or  the  fact  that  no  child  was 
born  that  was  legitimate,  I  cannot  allow  you  to  ask  her 
any  question  as  to  whether  the  husband  had  or  had  not 
access  to  her  before  the  marriage. 

I  will  allow  you,  if  you  cross-examine  her,  to  ask  her 
this  question,  **  When  did  you  first  know  this  gentle- 
man V  For,  as  at  present  advised,  I  should  say,  that 
you  are  entitled  to  know  when  she  first  knew  him. 
Further  than  that  I  cannot  allow  you  to  go. 
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1866. 


CIRCUITT  r.  PERRY. 

Nov.  11. 

JOHN  Perry  died  in  1822 ;  be  had  foar  children,  A,  fi.  be- 

Richard,  James,  Mrs.  Wright,  and  Mrs.  Butler,  ^^^f^^l 

By  hia  will,  he  made  a  disposition  of  his  real  and  per-  personal  estate 

Bonal   estate,  one- fourth  of  which,  on  the  death  of  he  stated/ that 

Richard  without  issue,  was  to  fall  into  the  residue,  pn^«  death, 

,  .  his  father's 

which  the  testator  devised  and  bequeathed  "  in  trust  for  property 

such  person  or  persons  as  would  have  been  entitled  Jg  fothe"g 

thereto  as  his  heir  at  law  and  next  of  kin  respectively,  will,  devolve 

according  to  the  nature  and  quality  thereof,  in  case  he  nephews. 

had  died  intestate  as  to  the  same  one-fourth  part  of  the  This  was  not 
»     ^^  1  ,  L         i.        t      .     *^e  fact,  for  it 

same  premises.      He  gave  the  other  three-fourths  m  formed  part 

similar  terms  to  his   three  other  children  and   their  ^^^^'  ^'^  , , 

estate.    Held, 

children,  with  a  similar  ultimate  gift  to  his  heir  at  law  that  the 

and  next  of  kin.  ^fKt 

pass  under 

In  1866,  Richard  Perry  died,  having  in  the  same 
year  made  his  will.  At  the  date  of  his  trill  and  at  his 
death  he  had  no  children,  and  his  brother  had  no 
children,  but  he  had  six  nephews  and  nieces  (children 
of  his  two  sisters).  His  wife  was  then  dead ;  her 
sister  was  Mrs.  Circuitt,  who  had  several  children. 

In  this  state  of  circumstances,  Richard  Perry,  by 
bis  will,  gave  and  devised  all  his  freehold  messuages, 
tenements,  lands  and  hereditaments  whatsoever  and 
wheresoever,  and  whether  in  possession,  reversion,  re- 
mainder or  expectancy,  and  all  his  copyhold  estates  (if 
any)  to  trustees,  to  the  use  of  the  Plaintiff  Richard 
Circuitt  and  his  heirs,  with  divers  limitations  over. 
And,  after  giving  some  specific  legacies,  he  proceeded 

t2  as 
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1856.  ^^  follows : — **  As  my  nephews  and  nieces  are  provided 
for  by  the  will  of  their  late  grandfather,  and  the  pro- 
perty left  to  me  and  my  brother  James  Perry  under 
that  will,  on  failure  of  our  issue,  devolves  to  them  at 
our  death^  I  trust  it  will  not  be  considered  by  them 
with  any  unkindly  feeling  that  the  little  I  may  have  to 
leave  is  bequeathed  to  or  for  the  benefit  of  the  sister  of 
my  late  dear  wife  and  her  children  :  I  therefore  give 
and  bequeath  to  the  said  Mary  Circuiti  all  my  house- 
hold furniture"  and  other  chattels  at  my  house.  He 
afterwards  gave  his  leasehold  and  **  all  the  rest,  residue 
and  remainder  of  his  personal  estate  and  effects  what- 
soever" to  trustees  for  Mrs.  Circuitt  for  life^  and  after- 
wards to  her  children. 

Richard  Perry  had  real  and  personal  estate  of  his 
own,  and,  having  no  children,  be  was  entitled  to  one- 
fourth  of  the  real,  and  one-sixteenth  of  the  personal^ 
estate  of  his  father  John  Perry. 

Two  questions  were  raised  by  this  special  case. 

First.  Whether  under  John  Perry's  will,  Richard 
Perry  became,  upon  the  death  of  John  Perry f  entitled 
to  the  real  estate  thereby  given  to  John  Perry's  heir 
at  law,  and  to  one*fourth  part  of  the  personal  estate 
thereby  given  to  John  Perry's  next  of  kin,  in  expect- 
ancy upon  failure  of  children,  as  in  the  residuary 
devise  and  bequest  is  mentioned,  and  if  so, — 

Second.  Whether  the  parts  of  the  residuary  real  and 
personal  estate,  to  which  Richard  Perry  so  became 
entitled,  passed  under  his  will  to  the  Plaintiffs,  or 
whether  the  same  devolved  upon  his  nephews  and 
nieces,  or  whether  Richard  Perry  died  intestate  as  to 
such  real  and  personal  estate. 

Mr. 
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Mr.  Lltnfd  and  Mr.  Cole  for  the  Plaintiffs  i^-CoU  v. 
Wade  {a)  \  Cambridge  v.  Rou8{J))\  Smith  v.  Fitzge- 
rald {c)  ;  Church  v.  Mundy  (d) ;  Bland  v.  Lamb  {e). 

Mr.  Jt.  Palmer  and  Mr.  A.  Smith  for  James  Perry^ 
the  testator's  heir  at  law  : — Trevor  v.  TVevor  (/). 

Mr.  Follettf  for  nephews  and  nieces,  argued  that 
there  was  an  intestacy. 

The  Master  of  the  Rolls. 

When  a  testator  states  what  his  estate  consists  of, 
and  that  it  is  this  which  he  intends  to  dispose  of,  the 
gift  cannot  extend  beyond.  Thus  where  he  expressly 
states  that  he  disposes  of  all  his  estate,  bnt  that  some- 
thing which  he  specifies  does  not  form  part  of  it,  this 
excepted  part  will  not  pass  by  the  gift 

I  cannot  speculate  on  what  would  have  been  the 
testator's  intention  if  he  had  been  aware  of  the  effect 
of  his  father's  will. 

I  have  no  doubt  on  the  first  question,  and  am  of 
opinion  that  one-fourth  of  the  real  estate  passed  to 
Richard  as  the  heir  of  his  father,  and  that  as  he  died 
without  issue,  he  had  the  power  of  disposing  of  it  by 
his  will. 

But  I  think  that,  in  effect,  he  has  not  disposed  of  it 
by  his  will,  and  that  it  goes  as  in  the  case  of  an  in- 
testacy. 

I  will 

(a)  16  Vet.  27.  (0  5  Madd.  412,  and  2  Jae. 

(6)  8  Ve$.  12.  4-  W^.  399. 

(c)  3  Vfs.  *  B.  2.  {/)  5  Rim.  24. 

(,d)  15  Va.  396. 
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I  will  answer  the  special  case  accordiogly. 

Declare  that  upon  failure  of  children,  Richard  Perry 
became  entitled  to  one-fourth  part  of  John  Perrifg 
real  estate  as  his  heir  at  law^  and  to  one-sixteenth  part 
of  his  personal  estate  as  one  of  his  next  of  kin. 


Declare  that  Richard  Perry  died  intestate  as  to  the 
real  estate  given  by  John  Perry  to  his  h^ir  at  law,  and 
as  to  the  personal  estate  given  to  his  next  of  kin. 


Dec.  5. 
The  estate  of 
an  intestate 
was  divided 
between  the 
persons  claim- 
ing to  be  cre- 
ditors pari 
pattUf  and 


BISSET  V.  BURGESS. 

rilHE  Rev.  John  Knight^  the  rector  of  PetrockstoWf 
"*■  died  in  November,  1844,  and  was  succeeded  in  the 


rectory  by  the  Rev.  Z.  Woolcombe,    After  payment  of 

his  specialty  debts,  his  assets  were  insufficient  to  pay 

the  debts  on  simple  contract,  and  his  widow,  who  was 

they  executed   administratrix,  divided   the  remaining  assets  between 

the  adminis-     ^^^  simple  contract  creditors  pari  passu,  and  obtained 

tratrix  from  all  the  following  release:— 
claims.     A  ° 

cuted  the  deed  By  an  indenture  made  between  the  several  simple 
^"arti^^^*  contract  creditors  of  Mr.  Knight  of  the  first  part,  and 
debt,  which  Mrs.  Knight  (his  administratrix)  of  the  second  part. 
He  K)me  time  ^^^^^  reciting  that  the  personal  estate,  after  payment  of 
after  made  a     the  testamentary  expenses  and  specialty  debts,  amounted 

against  the       to  373Z.  18^.  3d,,  and  that  the  simple  contract  debts,  as 

estate  of  the  fnp 

administratriv, 

who  had  charged  it  with  the  payment  of  the  intestate's  debts.   Held,  that  it  was  barred 

by  the  release. 

The  claim  of  an  incumbent  against  the  representatives  of  his  predecessor,  for  dila- 
pidations, will  be  paid  out  of  equitable  assets,  pari  pome  with  other  creditors,  though 
at  law  it  would  be  postponed  to  simple  contract  creditors. 


BiSSKT 
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far  as  coald  be  ascertained,  amoQDted  to  158/.  17s.  8^.,  1836. 
and  that  the  administratrix  has  proposed  to  divide  the 
said  sum  between  the  several  persons  parties  thereto, 
rateably  and  in  full  discharge  of  their  respective  debts,  Burobm. 
at  the  rate  of  4^.  8|c/.  in  the  pound  on  such  debts,  and 
that  the  several  persons  parties  thereto  of  the  first  part 
bad  agreed  to  accept  the  same  in  full  discharge  of  their 
respective  debts,  and  to  give  the  release  thereinafter  con- 
tained, it  was  witnessed,  that,  in  consideration  of  4s.  S^d, 
in  the  pound  on  their  respective  debts,  amounting  alto- 
gether to  373/.  18s.  3d.,  to  the  several  persons  parties 
thereto  of  the  first  part  paid  by  the  administratrix, 
tlie  several  persons  parties  of  the  first  part  thereby 
released  the  administratrix,  her  heirs,  executors  and 
assigns,  &c.,  and  the  real  and  personal  estate  of  John 
Knight,  deceased,  and  of  the  administratrix,  from  all 
actions,  suits,  claims  and  demands  whatsoever  by 
reason  or  on  account  of  any  debt  or  debts,  &c,  &c. 
whatsoever,  owing  from,  &c.,  John  Knight,  deceased, 
or  the  said  administratrix. 

The  Rev.  Louis  Woolcombe  executed  the  deed  as  a 
creditor,  in  respect  of  a  sum  of  86/.  set  opposite  bis  name 
in  the  schedule. 

Mrs.  Knight,  the  widow,  by  her  will,  charged  all  her 
real  and  personal  estate  with  the  payment  of  the  debts 
of  her  late  husband.  She  survived  more  than  six  years 
and  died.  By  the  decree  in  this  suit  (in  March, 
1856),  it  was  declared,  that  all  the  debts  of  Mr.  Knight, 
due  at  his  death,  were  charged  on  the  testatrix's  estate, 
and  the  usual  accounts  were  directed. 

The  Rev.  Louis  Woolcombe  carried  in  a  claim  for 
200/.  for  dilapidations  to  the  rectory,  committed  during 
the  incumbency  of  Mr.  Knight,  and  he  insisted  that 
this  was  a  debt  due  from  Mr.  Knight,  and   payable, 

as 
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1856.  ^  sach^  out  of  his  wife's  estate.  The  Chief  Clerk 
disallowed  the  clainoy  and  the  question  now  came  on 
for  argument  before  the  Court 


BUROESS. 


Mr.  JBagshawe  and  Mr.  C.  Wood,  for  the  PlaintifT, 
contended  that  a  claim  for  dilapidations  did  not  constitute 
a  debt  in  the  lifetime  of  Mr.  Knight,  and  that  no  person 
existed,  until  afterwards,  who  had  any  claim  against  his 
estate  in  respect  of  it.  They  said,  that  the  anomalous 
nature  of  the  remedy  was  pointed  at  in  Bryan  v. 
Clay  (a),  where  it  was  held,  that  the  executor  of  a 
deceased  incumbent  is  bound  to  satisfy  simple  contract 
debts  before  paying  a  claim  for  dilapidations ;  and  there- 
fore, in  a  suit,  on  the  custom  of  England,  for  dilapida- 
tions, by  the  successor  of  a  deceased  incumbent  against 
the  executor,  it  was  a  good  plea,  that  since  the  com- 
mencement of  the  suit,  the  Defendant  had  paid  simple 
contract  debts,  leaving  no  assets  to  be  administered. 

Mr.  Follett  and  Mr.  Rawlinson  for  legatees.  First, 
the  assets  are  not  equitable;  secondly,  the  claim  is 
covered  by  the  release  executed  by  Mr.  Woolcombe. 
They  referred  to  2  Bum's  Ecclesiastical  Law  (i),  as  to 
the  nature  of  claims  for  such  dilapidations,  and  relied 
on  the  fact  that  there  was  no  remedy  against  the  incum- 
bent in  his  lifetime. 

Mr.  Henry  Stevens  for  Mr.  Woolcombe.  Though 
damages  could  only  be  recovered  after  the  death  of  the 
incumbent,  still  they  constituted  a  debt  payable  out  of 
the  estate ;  Morse  v.  Tucker  (c) ;  Bermingham  v. 
Burke  (d).    Secondly,  the  release  only  operated  as  to 

the 

(a)  1  EUit  4-  B.  38.  (f )  5  Hare,  79. 

(6)  9th  edit.  p.  148.  (rf)  2  Jones  4  L.  699. 

Note.— See  Lindo  v.  Lindo,  1  Beav,  496. 


It  was  then  asked  that  the  costs  of  suit  might  be 
paid  as  between  solicitor  and  client,  and  Waldron  v. 
Frances  (a)  was  cited. 

The  Master  of  the  Rolls. — I  will  follow  that  case, 
(a)  10  Hare,  A  pp.  x. 
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the  debt  mentioned  in  the  deed.     Its  operation  must  be        1866. 
confined  to  the  particular  debt  mentioned  and  to  simple 
contract  debts  only. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  Mr.  Wookombe  released  all 
claims,  and  that  it  was  intended  by  the  deed  to  include 
all  claims  between  him  and  Mrs.  Knight.  I  think  that 
her  will  is  to  be  read  with  reference  to  this  release,  that 
she  did  not  intend  to  restore  any  claim  covered  by  it, 
and  that  therefore  this  claim  of  Mr.  Wookombe  against 
Mr.  Knight,  in  respect  of  dilapidations,  is  not  one  which 
ought  to  be  paid  out  of  Mrs.  KnighCs  estate. 

I  should  entertain  little  doubt,  that  where  the  assets 
are  equitable  and  there  are  specialty  and  simple  con- 
tract debts,  and  also  claims  of  an  incumbent  for  dilapi- 
dations, they  would  be  treated  in  the  same  way,  and 
that  they  would  all  be  paid  pari  passu,  for  a  claim  for 
dilapidations  is  in  the  nature  of  a  debt ;  and  although 
it  seems  of  a  lower  character  than  simple  contract  debts, 
still  it  must  be  satisfied  out  of  the  estate.  That  ques- 
tion does  not,  however,  arise,  for  I  think  that  the 
release  does  operate  in  regard  to  this  claim. 
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Jan.  15. 


THOMPSON  V.  CLIVE. 


Bequest  to  rpHE  testator  bequeathed  one-sixth  of  his  residue  in 
and  after^ber'  *''"^*  *^  invest  and  pay  the  income  to  his  daughter 

death,  to  pay  Jane  May  for  life,  and  after  her  death,  to  pay  and 
and  divide  it       ,.  ...  -  .  ,  ,  ^  , 

amongst  her     divide  the 'same,   or  the  produce   thereof,  unto  and 

children  living  among  all   and  every  the  child  and  children  of  his 

at  her  decease,  °  •' 

and  the  issue    daughter  Jane  JUay^  which  should  be  living  at  the  time 

M  should  iMr"  ^^  ^^^  decease,  and  the  issue  of  such  of  them  as  should 
then  dead  be  then  dead  leaving  issue,  such  issue  to  take  share 
such  inue  to'    ^^^Y  ^^  ^^^'^  parents  would  have  taken  if  living.    And 

take  their         {f  ^11  the  children  of  his  daughter  Jane  May  should 

parents  share,  . 

with  a  gift        die  in  her  lifetime  without  leaving  lawful  issue,  then 

chUdre^of^*  the  testator  directed  that  the  whole  of  the  last-men- 
A,  B.  should  tioned  one-sixth  part  of  the  general  mass  or  fund  afore- 
time without^  ^^'^'  ^^^  ^^^  stocks  or  funds  whereon  or  wherein  the 

leaving  issue,  game  should  be  invested,  should  go  and  belong  to  his 

Two  children  ^  ,  .  '  ^  ^ 

died  in  the  own  next  of  km. 

life  of  il.  B., 

leaving 

children.  Jane  May,  the  tenant  for  life,  survived  the  testator 

Sndchildren  »"^  ^^«^  '"  ^^Stf.  Two  of  her  children  had  died  in  her 
of  A.  B.  who    lifetime,  namely,  Frances  Chambers^  who  died  in  1847, 

their  parenu     ^°^  ^^^  Lampert,  who  died  in  1849. 
did  not  take ; 
but  that  grand- 
children of  Frances  Chambers  lefl  six  children  surviving  her,  one 

sumveTtheir    ^^  whom,  viz.  Frances  Lewis,  died  in  1854  and  in  the 

Ssrents,  but      lifetime  of  the  tenant  for  life, 
ied  in  the  life 
ofi4.  B.,  took 
vested  in-  ^  Jnn  Lampert  left  five  children  surviving  her,  but  she 

passed  to  their  ^^^  b&cl  four  Other  children,  who  died  in  her  lifetime, 
representa- 
tives. . 

This  was  a  petition  for  payment  out  of  Court  of  the 

fund. 

Mr. 
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Mr.JameStfor  thefive  children  of  Ann  Zamp«r</argued        1857. 
that  they  were  alone  entitled  to  Ann  Lamperfs  share. 
».' 

Mr.  Utrwy,  for  the  representatives  of  the  four  children 
of  Ann  'Lamperi  who  died  in  her  lifi^timey  argued  that 
they  were  entitled  to  partidpate  in  the  fund,  for  the  gift 
to  the  issue  contained  no  such  qualification  as  that  they 
should  survive  tljeir  parents.  That  in  the  gift  over  if 
they  should  all  die  without  leaving  lawful  issuCj  the 
word  **  leaving"  should  be  read  '*  having."  He  cited 
Pye  V.  Linwood(a).    '^         ,  , .  . 

Mr.  Mcutch,  for  the'fiv&  surviving  children  of  Mrs. 
CAomier^i  contended  that  the  sixth,  who  had  died  in 
the  lifetime  of  the  tenant  for  life«  was  excluded.  He 
referred  to  Beck  v.  Burn  (b) ;  Parker  v.  Sowerby  (c). 

Mr.  Serjeant  J  for  the  representatives  of /ranees  Zet<;»« 

The  Master  of  the  Rolls. 

I  think  that  Frances  Leuns^  the  sixth  child  of  Frances 
Chambers,  is  entitled.  I  express  no  opinion  on  Beck  v. 
Bum ;  it  does  not  govern  the  present  case.  The  words 
are  distinct  and  must  be  taken  to  be  what  the  testator 
intended — [His  Honor  read  themJ] 

I  cannot  concnr  in  the  construction  argued  by  Mr. 

Brwryy  that  issue   who   predecease   their  parent  are 

entitled.    The  meaning  is,  that  the  issue  of  a  child 

surviving  her  are  to  take  and  to  take  such  share  as  the 

parent   would   have   taken  ;   that  is,    the  issue  which 

Ann  Lampert  left  surviving  her  are  to  take  the  share 

which  she  would  have  taken  if  living.     I  do  not  find 

any  such  words  in  Beck  v.  Bum, 

I  am 

{a)  6  Jur.  618.        (6)  7  Beav,  492.        (r)  1  Drew.  488. 
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I  am  of  opinion^  that  the  plain  and  obvious  meaning 
is,  that  the  issue  of  the  children  of  Jane  May  who 
survived  their  parents,  but  died  before  Jane  May^  take; 
that  is,  the  representatives  of  such  issue  as  died  after 
their  parent  take,  but  not  the  representatives  of  those 
who  predeceased  their  parent. 


A^a  16,  17. 

Where  coun- 
sel are  not 
instructed  to 
move  on  the 
seal  day  men- 
tioned in  the 
notice  of  mo- 
tion, the  Re- 
spondent is 
entitled  to  the 
costs  of  the 
motion  as 
abandoned, 
and  counsel 
for  the  motion, 
being  after- 
wards in- 
structed, can- 
not subse- 
quently save 
tlie  motion  to 
the  next  seal. 


Re  COMPTON  SMITH. 

A  NOTICE  of  motion  was  given  for  the  16th  of 
•'^^^  April  (a  seal  day).  The  motion  not  having  been 
made  or  saved  before  the  conclusion  of  the  seal, 

Mr.  Southgate^  for  the  Respondent,  asked  for  the 
costs  of  an  abandoned  motion. 

The  Master  of  the  Rolls  granted  them  accordingly. 


On  the  next  day  (17th  April), 

Mr.  Jessel  asked  to  save  the  notice  of  motion,  but 
he  admitted  that  he  had  not  been  instructed  yesterday. 
He  insisted,  however,  that  he  was  not  too  late,  and  re- 
ferred to  the  General  Order  of  the  6th  of  August, 
1818(a). 


The  Master  of  the  Rolls,  however,  held,  that  where 
Counsel  are  not  instructed  to  move  during  the  pending 
seal,  the  motion  must  be  considered  as  abandoned.  He 
said  that  such  had  been  the  rule  laid  down  by  Lord 
Langdale,  in  a  case  in  which  he  had  been  engaged. 


(a)  Ord.  Can.  3. 
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N  V.  DONNER. 

Juljf  16. 

>f   1836,  prepared  by  the  An  absolute 

.nd  kept  in  his  custody  ^^::S4 

-4  .  .o  vested  in  the  Plaintiff,  a  interest  to  a 

,  "^  trust  for  the  Plaintiff's  father  J^ced^br" 

.ainder    to   the   Plaintiff  and  other  decree,  to  a 

mortgage,  the 
*»s  tamiJy.  solicitor  stend- 

ing  in  a  qutui 
in   \  A4.0  .     .  though  not 

-^  .      ^^Oy  the  Plaintiff  mortgaged  his  interest  to  the  absohite  rela- 

52,^*''^*«t.     In  1853,  the  principal  sum  of  140/,  and  ^^^^1^ 
,  '*^^^ar8  of  interest,  were  due  to  the  Defendant,  and  "olicitor,  and 
de  fl     ^^*^^'ff>  '^^'"8  pressed  for  payment,  executed  a  tha^tfie  Sans- 

^^»  dated  the   13th  of  November,  1863,  whereby  he  *ption  was 
COtivA  clearly  under- 

y^  the  whole  property  absolutely  to  the  Defend-  stood  and  that 

'     The  Plaintiff  had  no  professional  assistance  on  the  5|J!pn       ^" 

^^ion.    Part  of  the  trust  property  had  been  sold  in      Distinction 

^^1,  and  the  produce  placed  in  the  Defendant's  hands,  chase  by  a^*"^' 

^  te  admitted  *'  as  trustee,"  for  safe  custody,  the  parties  *™;^««  ^^^  «^« 

interested  not  wishing  to  trust  it  with  the  Plaintiff.  chase  of  a  re- 

versionary in- 
terest by  a 
The  tenant  for  life  died  in  September,  1864,  at  the  trustee  from 

age  of  eighty-one,  and   the   property  was  afterwards  /^,"'  "xhe^ 

sold,  and,  according  to  the  statement,  the  Plaintiff's  former  is  abso- 

sbare  produced  about  368/.     The  Plaintiff,   in   1866,  and  in  the' 

filed  this  bill   to  set  aside   the  deed  of  the   13th  of  «f^°"^5*»®  . 

^  the  burden  of 

November,  1863,  so  far  as  it  purported  to  be  an  absolute  proof  lies  on 

^^».*»»»^^»    the  trustee,  to 

conveyance,  ^j,^^  ^^^^ 

every  possible 
■ecnrity  and  advantage  were  given  to  the  cettui  que  trutt^  and  that  as  much  as  possible 
was  gained  for  him,  in  the  transaction,  and  as  could  have  been  obtained  unaer  any 
other  circumstances. 

The  case  of  Harriton  v.  Guest  (6  De  G.,  M.  4r  G.  424)  does  not  esUblish  that 
the  fact  of  an  unprofessional  person  having  employed  no  solicitor  is  a  matter  of  no 
importance. 
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1856.       conveyance,  and  praying  that  he  might  redeem,  on  pay- 
ment of  t!^hat  was  due  on  the  mortgage. 

Mr.  Lloyd  and  Mr.  C.  C.  Barber ^  for  the  Plaintiff,  in- 
sisted, first,  that  the  deed  was  Executed  under  the  belief 
that  it  was  merely  a  mortgage  for  the  principal  and 
interest  then  due,  and  not  an  absolute  conveyance  of 
the  equity  of  redemption.  Secondly,  that  it  was  a  pur- 
chase of  a  reversionary  interest  at  an  undervalue,  and 
that  the  Defendant  had  failed  in  proving,  as  he  was 
bound  to  do,  that  he  had  given  full  consideration. 
Thirdly,  that  the  Defendant  was  the  solicitor  of  the 
Plaintiff  in  the  matter,  and  therefore  that  the  transac- 
tion could  not  stand.  And,  fourthly,  that  the  Defend- 
ant, by  the  conveyance  of  the  trust  property  to  him, 
became  de  facto  a  trustee,  and  incapable  of  purchasing 
the  trust  property  from  his  cestui  que  trust. 

Mr.  Lewin,  for  the  Defendant,  argued,  first,  that  the 
evidence  shewed  that  an  absolute  sale  was  intended. 
Secondly,  that  the  sale  was  of  an  equity  of  redemption, 
and  not  a  reversionary  interest.  Thirdly,  that  the  De- 
fendant had  never  acted  as  the  Plaintiff's  solicitor  but 
at  arm's  length,  and  that  it  was  not  necessary  that  the 
vendor  should  have  the  assistance  of  an  independent 
solicitor;  Harrison  v.  Guest  {a).  Lastly,  that  the  De- 
fendant was  not  a  trustee,  but  a  purchaser. 

The  Master  of  the  Rolls. 

I  think,  upon  the  whole  of  this  case,  that  this  trans- 
action cannot  stand.  The  defendant  says,  that  the 
Plaintiff  agreed  that  he  should  take  the  whole  of  his 
shares  in  the  trust  property  for  the  192/.  then  due  for 

principal 
(a)  6  De  G.,  M.  ^  G.  424. 
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principal  and  interest.  The  Plaintiff  asserts,  what  was  1866. 
intended  at  that  time  was  simply  this : — that  the  interest 
should  be  turned  into  capital,  and  that  by  conveying 
the  whole  of  the  property  to  the  Defendant  he  should 
be  relieved  from  all  personal  liability.  I  am  of  opinion 
that  the  nature  and  form  of  the  deed  is  quite  consistent 
with  the  Plaintiff's  view,  and  that  he  might  well  have 
understood  it  should  be  in  this  form.  It  isl.an  absolute 
conveyance  of  the  whole  of  the  property ;  but  if  it  had 
been  a  mere  assignment  of  trust  property  to  a  new 
trustee,  it  would  equally  have  been  an  assignment  and 
conveyance  of  the  whole  of  the  property,  yet  it  would 
not  have  prejudiced  the  right  of  the  cestuis  que  trust, 
but  would  merely  have  been  substituting  a  new  person 
in  whom  was  reposed  the  duty  of  seeing  diat  the  trusts 
were  properly  executed,and  if  the  assignor,  besides  being 
trustee,  was  also  one  of  the  cestuis  que  trust,  the  mere 
conveyance  of  the  property  to  a  new  trustee  would  not,  in 
any  degree,  prejudice  or  affect  his  rights  in  the  property. 
Therefore,  as  the  appointment  of  a  new  trustee  was 
one  part  of  the  arrangement,  it  would  naturally  be 
expected  by  the  Plaintiff,  even  if  he  understood  legal 
matters,  that  there  would  be  an  absolute  conveyance  of 
the  whole  property ;  but  it  would  not  necessarily  follow, 
that  it  would  prejudice  his  rights  in  the  property.  There- 
fore, the  statement  that  the  whole  of  the  property  was 
to  be  conveyed  by  an  absolute  conveyance,  out  and  out, 
does  not,  in  this  particular  transaction,  strike  me  in  the 
way  in  which  Mr.  Lewin  has  pressed  it  upon  my  atten- 
tion. Now,  if  the  Plaintiff  understood  this  to  be  the 
nature  of  the  transaction,  it  appears  to  me  quite  con- 
sistent with  this :  ''  the  interest  shall  be  turned  into 
principal,  and  the  whole  shall  carry  interest.  You,  the 
Defendant,  shall  have  the  best  security  for  its  being  paid ; 
for  I  will  convey  you  the  whole  trust  property,  so  that 
you  can  then  hold  it  and  pay  yourself;  but,  in  con- 
sideration 
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1866.  sideratioa  of  this,  you  must  release  me  from  all  personal 
liability."  That  is  really  the  nature  and  character  of 
this  transaction  ;  and  not  only  is  it  perfectly  consistent 
with  the  general  form  of  the  deed,  but  it  would  require 
a  very  accurate  explanation  to  point  out  to  the  De- 
fendant that  the  deed  went  beyond  that,  and  deprived 
him  of  any  right  to  the  surplus  of  the  produce  of  his 
four-ninths  of  the  property,  after  payment  of  192/.  and 
interest  upon  it. 

I  do  not,  therefore,  upon  the  face  of  this  evidence, 
see  any,  proof  that  the  Plaintiff  understood  the  nature 
of  the  transaction,  and  that,  in  point  of  fact,  he  was 
selling  his  share  of  the  property  out  and  out;  and  in 
the  relation  that  existed  between  the  Plaintiff  and 
Defendant,  I  think  it  was,  in  this  suit,  incumbent  on 
the  Defendant  to  prove  that  fact. 

It  has  been  said,  that  the  strict  relation  of  solicitor  and 
client  did  not  exist  between  them :  if  not,  it  was  some- 
thing as  nearly  approaching  to  it  as  can  well  be  con- 
ceived. In  the  first  place,  the  Defendant  was  one  of 
the  firm  of  solicitors  who  prepared  the  deed  of  1836,  of 
which  thePlaintiffwas  the  trustee.  He  was  the  depositary 
of  the  deed  in  this  transaction,  in  which  the  Defendant 
proposed  that  the  whole  of  the  trust  property  should  be 
assigned  to  him,  so  as  to  make  him  a  trustee  in  the 
place  of  the  Plaintiff;  he  did  not  employ,  nor  direct  the 
Plaintiff  to  employ,  any  other  solicitor  for  that  purpose. 
Besides  this,  it  is  to  be  observed,  that  there  being  no 
power  or  authority  in  the  deed  to  appoint  the  Defendant 
a  trustee,  it  was  a  direct  breach  of  trust  to  do  so  ;  and 
that  if  the  trust  property  had  afterwards  been  dissi- 
pated or  misapplied,  the  Plaintiff  (the  original  trustee) 
would  have  been  liable  to  the  other  cestuis  que  trust  to 
make  good  the  total  amount  of  the  loss;  and,  as  I  have 

observed, 
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observed,  tbe  Defendant  was  not  only  tbe  solicitor  who  1856. 
prepared  tbe  original  deed,  but  he  was  the  solicitor  who 
proposed  this  transfer.  It  is  to  be  observed  (although 
it  is  said  that  it  was  merely  an  accidental  error  in  the 
title  of  the  bill  of  costs,)  that  he  brought  in  a  bill  of 
costs  against  this  Plaintiff  with  respect  to  this  trans- 
action, in  which  he  treats  the  Plaintiff  as  his  client. 
It  is  not  suggested  that  the  Plaintiff  ever  had  any 
other  solicitor,  or  employed  any  other  solicitor;  and 
the  Defendant  was  the  solicitor  employed  by  the  family 
with  relation  to  the  trust  deed,  and  to  the  transactions 
with  respect  to  the  trust  moneys.  In  addition  to  that, 
he  stood  in  this  peculiar  relation ;  that  one  portion  of 
the  property  had  actually  been  sold  two  years  before, 
and  the  produce  of  that  sale  had  been  paid  into  his 
hands,  not  undoubtedly  as  a  trustee  named  in  the  deed, 
but  placed  in  his  hands,  and  accepted  by  him  as  a 
trustee,  to  hold  it  upon  the  trusts  of  the  deed,  and  in 
order  that  it  might  not  be  placed  in  the  hands  of  the 
Plaintiff,  whom  the  other  parties  did  not  wish  to  trust. 
In  that  situation,  he  was  undoubtedly  a  trustee  of  that 
fund,  a  trustee  whom,  by  a  borrowing  of  the  expression 
applied  to  executors,  you  may  designate  as  a  trustee  de 
son  tort. 

He  was,  for  all  purposes,  a  trustee  of  this  property, 
although  not  properly  constituted,  and  this  Court  will 
so  treat  him.  One  of  the  parties  beneficially  entitled 
was  the  Plaintiff,  and  the  Defendant  was  therefore  pur- 
chasing from  his  cestui  que  trust  a  portion  of  the  tixist 
fund  remaining  in  his  hand.  In  respect  of  that  portion 
of  the  fund  which  was  in  his  hands,  the  relation  of 
trustee  and  cestui  que  trust,  in  my  opinion,  subsisted. 

I  think  there  is  the  distinction  which  Mr.  Leunn 
pointed  out,  although  not  to  the  extent  that  he  wishes  to 

carry 
VOL.  xxui.  u 
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186^  carry  it,  between  a  purchase  by  a  mere  trustee  for  sale, 
and  by  one  holding  certain  property  to  be  divided 
amongst  cestuis  que  trust,  after  the  death  of  the  tenant 
for  life.  No  doubt  where  a  person  is  a  trustee  for  sale, 
and  he  sells  the  estate  to  himself,  the  transaction  is  abso- 
lutely and  ipso  facto  void ;  but  if  a  trustee  purchases 
from  his  cestui  que  trust  his  reversionary  interest  which 
he  is  liable  to  pay,  I  do  not  assert  it  is  absolutely  void, 
but  certainly  the  burden  of  proof  lies  on  the  trustee  to 
shew,  that  every  possible  security  and  advantage  were 
given  to  the  cestui  que  trust,  and  that  as  much  as  possi- 
ble was  gained  for  him  in  the  transaction,  and  as  could 
have  been  gained  under  any  other  circumstances.  There 
is,  in  this  respect,  an  absence  of  evidence  which  is 
strongly  unfavourable  to  the  Defendant.  It  does  not 
appear  that  any  estimate  was  made  of  the  value  of  this 
reversionary  property  for  the  purposes  of  the  sale.  If 
it  was  intended  to  be  sold,  the  Plaintiff  ought  to  have 
been  told  what  was  the  value,  and  the  estimate  that  had 
been  made  of  the  value  of  the  reversion  of  this  property. 
It  apparently  produced  something  like  40/.  a  year,  the 
tenant  for  life  being  at  that  time  of  the  age  of  eighty, 
subject,  it  is  proved,  to  serious  disorders,  although,  at 
the  same  time,  he  was  a  hale,  hearty  man,  capable  of 
taking  a  great  deal  of  exercise,  still  the  value  should 
have  been  ascertained  and  proved.  It  is  to  be  observed, 
that  the  Plaintiff  got  no  advantage  from  this  trans- 
action as  a  sale,  beyond  that  which  he  would  have 
obtained  by  giving  proper  security.  In  this  state  of 
things,  I  think  the  burden  of  proof  necessarily  falls 
upon  the  Defendant  to  shew  the  bona  fides  of  the 
transaction  throughout,  and  that  every  thing  was  done 
for  the  Plaintiff  which  could  have  been  done  if  the  pro- 
perty had  been  sold  to  a  stranger,  and  that  the  utmost 
that  could  possibly  have  been  produced  was  obtained. 
It  is  also  to  be  borne  in  mind,  that  the  necessity  of 

selling 
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selling  tbe  property  arose  from  the  pressure  which  the 
Defendant  exercised  upon  the  Plaintiff,  though  not  an 
improper  pressure,  because  he  was  clearly  entitled  to  be 
paid  the  money  which  he  had  advanced. 

Upon  the  whole  of  this  case,  and  in  this  state  of 
circumstances,  I  am  of  opinion  that  this  transaction 
cannot  stand,  that  this  deed  can  only  stand  as  a  security 
for  the  principal  sum  of  1921.  and  the  interest  which 
has  accrued  on  it  since  that  time,  and  that  there  ought 
to  be  a  reconveyance  to  the  Plaintiff. 


In  the  course  of  the  judgment  The  Master  of  (he 
Rolls  also  said : — 

I  will  make  one  or  two  observations  upon  the  fact  of 
his  not  having  any  solicitor  in  the  transaction.  I  do  not 
understand  the  case  of  Harrison  v.  Chest  {a)  to  mean 
this : — that  the  fact  of  an  unprofessional  person  having 
no  solicitor  in  the  transaction,  is  a  matter  of  no  import- 
ance at  all;  because  it  is  essential  that  it  should  be 
established,  that  a  party  to  the  transaction,  or  to  the 
execution  of  a  deed,  understood  the  nature  and  cha- 
racter of  the  arrangement  which  he  was  entering  into ; 
and  if  it  be  shewn  that  a  person  did  not  really  under- 
stand the  nature  of  the  deed  he  was  executing,  un- 
doubtedly the  transaction  could  not  stand;  while  the 
employment  of  a  solicitor  would  be  primd  facie  evidence 
that  he  explained  to  his  client  the  nature  of  the  trans- 
action. All  that  I  understand  the  Lord  Chancellor  to 
mean  is  this : — That  where  no  peculiar  relations  of  a 
fiduciary  character  exist  between  the  vendor  and  the 
vendee,  the  fact  of  the  seller  not  employing  any  soli- 
citor, does  not  shift  the  burden,  and  not  that  it  is  not 

a  material 

(a)  6  De  G.,  M.  <}•  G.  424. 
u2 
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1867. 


a  material  circumstance  to  be  regarded  in  the  trans- 
action that  he  had  not  a  solicitor  on  his  part  who  would 
be  likely  to  explain  the  matter  fully  to  him. 


Note.— Affirmed  by  the  full  Court  of  Appeal,  June  6th,  1857. 


March  19. 

A  husband, 
b^  his  mar- 
riage settle- 
ment, cove- 
nanted to 
keep  up 
policies  on  his 
life,  for  the 
benefit  of  him- 
self, wife  and 
children.     He 
became  wholly 
unable  to  pay 
the  premiums. 
The  Court 
authorized  the 
trustees  to 
surrender  the 
policies. 


BERESFORD  v.  BERESFORD. 

TN  1830y  a  husband,  on  his  marriage,  assigned  a  sum 
of  1,900Z.  £4  per  Cents.,  and  policies  on  his  life  for 
9,00OZ.,  to  trustees,  on  trust  for  himself  and  his  wife  for 
their  respective  lives,  with  remainder  to  their  children. 
The  husband  covenanted  to  pay  the  premiums. 

In  1855,  he  was  convicted  of  uttering  a  forged  bill 
of  exchange,  and  sentenced  to  transportation  for  life. 
The  only  fund  which  remained  for  keeping  up  the 
policies  was  57/.,  while  the  annual  premiums  originally 
amounted  to  238/.  155.,  but  these  were  increased  by  his 
transportation.   *These  he  was  wholly  unable  to  pay. 

This  suit  was  instituted  by  the  wife  and  only  child,  to 
authorize  the  trustees  to  surrender  the  policieS|  for 
which  the  Offices  offered  3,435/.  12^.  3d. 

Mr.  Karslake,  for  the  Plaintiffs. 

Mr.  F.  M.  Nichols,  for  the  trustees. 

The  Master  of  the  Rolls  authorized  the  surrender. 


Note.— See  HiU  v.  Trcnery,  aniCf  16. 
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DOUGLAS  V.  ARCHBUTT. 

March  6,  6. 

rriHE  Plaintiff  moved  to  be  at  liberty  to  uBe  an  affi-  By  inadvert- 

davit  at  the  hearing  of  the  cause,  which,  by  the  j"^(  wa*not 

inadvertence  of  the  clerk  of  the  Plaintiff's  solicitor,  had  fil«d  «»*»!  after 

the  evidence 
not  been  filed  until  after  the  evidence  had  closed,  on  bad  closed, 

the  19th  o{  July.     The  affidavit  in  question  had  been  though  pre. 

^  ^  pared  before. 

prepared  on  the  18th  of  July,  but  had  not  been  filed  The  Court,  on 
until  the  28th  of  July.  ,T£;'tf  Te, 

it,  on  payment 

Mr,  iZ.  Pabner  and  Mr.  Brisiawe,  in  support  of  the  ^^^  mJuon. 
motion,  cited  Ferrand  v.  The  Corporation  of  Brad- 
ford {a). 

Mr.  Selwyn  and  Mr.  Lovell,  contra. 

The  Mastbb  of  the  Rolls  :  I  will  read  the  affidavit. 


The  Master  of  the  Rolls.  March  6. 

I  must  give  the  leave  asked;  but,  as  the  Plaintiff 
comes  to  repair  a  slip,  he  must  pay  the  costs. 

{a)  21  Ban.  422. 


Note.— See  15  &  16  Vict,  c.  86,  s.  38,  and  32nd  General  Order 
of  7th  AuguMt,  1852,  Ord.  Can.  470. 
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1866. 


Na^.  14, 17.  WATSON  V.  BALES. 

1857 
Jan.  15.       "R^  ^^^^  ^^'^  ^^^  PlaintiffB  claimed  to  be  entitled  to 

By  the  rules  of  "^  216  shares  in  the  North  Frances  Mines  Com- 
ti^Ifwo?'  "^  P^^y*  subject  to  the  payment  of  two  calls  of  ten 
shares  was  to  shillings  each  per  share,  which  shares  had  been  trans- 
all  arrears"^  ferred  to  the  Plaintiffs  by  Stainsby,  as  a  security  for  a 
^Vf***i^**°   debt.     The  foilowinGC  are  the  material  facts  of  the 

paid.    The  ^ 

manager  of  the  case: — 

company 

transferred  to 

a  mortgagee  In  1852,  a  partnership  was  formed  for  the  purpose  of 

on  wh^ch  an^  working  some  mines  at  Ellogan  in  Cornwall^  on  the 

arrear  of  calls  cost-book  principlci  and  which  was  called  "  The  North 
was  due,  with-     „  ,-..        ^  „ 

out  paying        Frances  Mines  Company. 

them.    The 

committee  of  i.  .  t    , 

management         The  company  was  divided  into  2,600  shares,  and  rules 

^viniTafter"^  and  regulations  were  agreed  upon  for  its  management 

wards  recog-     The  first  rule  provided  that  a  committee  of  five  members 

mortgagee  as    should  manage  the  affairs  of  the  adventure. 

a  shareholder, 

Held,  that  they       __,  ,  .  .      .     ,,     i        .  «. 

could  not  claim      The  other  rules  pnncipally  beanng  on  this  case  were 

from  him  the     as  follows  :— 
arrears  due  at 
the  time  of  the 

*^hCTe there      XIII.  The  committee    shall    give  ten  clear  days* 

was  a  right  of  notice  to  each  shareholder  of  all  special  and  general 

shares,  on         meetings,  which  notice,  forwarded  by  post  to  the  ad- 

giving  ten  dear  drggg  ^g  entered  in  the  transfer  books  of  this  adventure 

days  notice, 

held  that  a       or  as  last  left  with  the  committee,  shall  be  deemed  good 

feU*^o^  Mon-  ^^^  sufficient  notice  ;  the  time  to  be  computed  from  the 

day  the  9th"     day  on  which  such  notice  was  posted, 
was  insuffi- 
cient, the  9th 
being  on  a  XV.  That  upon  the  transfer  of  shares  being  made,  a 

certificate  of  such  transfer,  according  to  the  form  ap- 
proved 
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proved  by  the  committee,  within  fourteen  days  thereof,  1856. 
signed  by  the  several  parties  thereto,  shall  be  brought 
to  the  office  of  the  company  for  the  purpose  of  being 
entered,  and  each  person  to  whom  each  share  or  shares 
shall  be  transferred  shall,  by  such  certificate,  signify  his 
acceptance  of  the  said  shares,  and  that  he  will  be 
subject  to  and  bound  by  the  rules  and  regulations  for 
the  time  being  of  the  company ;  but  no  register  of  such 
transfer  shall  be  made,  unless  all  calls  which  have  been 
previously  made  shall  have  been  first  duly  paid  upon  all 
the  shares  standing  in  the  name  of  the  party  purposing 
to  transfer  any  part  of  the  same. 

XVII.  All  calls  for  money  shall  be  paid  to  the  com- 
mittee, or  to  the  bankers  of  this  adventure,  within 
fourteen  days  after  notice  of  call  shall  have  been  for- 
warded to  each  shareholder. 

XVIIL  It  shall  be  in  the  power  of  the  shareholders, 
at  a  special  general  meeting,  convened  by  a  resolution 
passed  at  a  general  meeting,  held  next  after  the  day 
upon  which  a  call  became  due,  or  at  any  subsequent 
meeting,  a  copy  of  the  said  resolution  having  been  first 
duly  forwarded  to  every  shareholder  in  arrear  of  calls, 
to  declare  absolutely  forfeited  all  shares  upon  which 
such  call  shall  remain  unpaid,  and  every  such  declared 
defaulter  shall,  immediately  and  thenceforth,  lose  all 
right,  title,  interest,  or  share  whatsoever  in  or  to  the 
said  forfeited  shares,  or  in  or  to  any  moneys,  credits, 
ores,  minerals,  machinery,  or  other  property  of  this 
adventure,  that  he  might  or  would  have  been  entitled  to, 
either  in  law  or  equity,  in  virtue  of  such  shares  previous 
to  such  declared  forfeiture. 

In  1854,  Stainsby^  who  was  a  member  of  the  com- 
mittee of  management  and  treasurer  and  secretary  of  the 

company, 
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1866.  company,  had  596  shares  standing  in  his  name  in  the 
books  of  the  company,  on  which  (as  the  Defendants 
alleged)  the  calls  of  1/.  4^.  9d.  per  share  had  not  been 
paid.  Being  indebted  to  Watson  in  1,700/.,  Stainsby^ 
on  the  11th  of  October,  1854,  executed  a  transfer  of 
250  shares  to  the  Plaintiffs  Watson  and  Hodgson  (the 
latter  being  a  mere  trustee  for  Watson)  not  as  an  abso- 
lute sale,  but  as  a  security  for  Watsons  debt,  and  to  be 
re-transferred  on  payment  thereof.  In  January,  1855, 
Hodgson,  discovering  that  the  transfer  of  the  shares 
had  not  been  made  in  the  company's  books,  wrote  to 
Stainsby  to  desire  that  this  should  be  done  forthwith. 
In  answer  Stainsby  said  he  was  only  able  to  transfer 
216  shares,  and  on  the  same  day  (1st  February) 
Stainsby,  who  was  still  in  office,  caused  his  clerk  to 
insert  in  the  share  registry  list  a  transfer  of  the  216 
shares  to  the  Plaintiffs,  who  thereby  appeared  to  be 
proprietors  of  them.  Stainsby,  on  the  same  day,  de- 
bited himself  with  the  amount  due  from  him  on  his 
shares,  and  he  forwarded  to  the  local  manager  a  cheque, 
which  he  entered  in  his  accounts  as  cash,  but  which 
was  dishonoured. 

On  the  following  day  (2nd  February,)  Stainsby  was 
removed  from  his  office  of  treasurer  and  secretary,  and 
Huntvf^s  appointed  in  his  place.  On  the  same  day, 
a  meeting  of  the  company  was  held,  when  a  call  of 
IO5.  per  share  was  made  and  directed  to  be  paid  on  or 
before  the  19th  of  February  then  instant,  and  notice  of 
this  was  given  to  the  various  shareholders,  including  the 
Plaintiff  Hodgson,  by  a  letter  from  the  secretary.  In 
the  letter  written  to  the  Plaintiff  Hodgson,  the  secretary 
informed  him  that  \0s.  per  share  had  been  called  and 
was  payable  before  the  19th  of  February,  and  proceeded 
thus : — "  to  the  prompt  payment  of  which,  on  your 
216  shares,  amounting  to  108/.|  I  am  desired  to  claim 

your 
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your  particular  attention."     It  was  said,  that  by  this        1866. 
letter,  Hodgson  was  recognized  as  a  shareholder  to  the 
extent  of  216  shares. 

Subsequently  to  this,  the  committee  of  management  of 
the  company  seemed  to  have  investigated  the  accounts 
of  Stainsbjff  their  late  treasurer,  and  to  have  ascertained, 
that  after  charging  him  with  his  receipts,  and  allowing 
him  all  his  payments,  nothing  was  attributable  to  the 
previous  calls  of  IL  4$.  9d.  per  share  on  his  shares,  and 
thereupon,  on  the  16th  February,  1855,  application  was 
made,  by  the  committee  of  management,  to  the  Plaintiff 
Hodgson  to  pay  up  that  amount  on  each  of  the  216 
shares,  amounting  in  the  whole  to  267/.  6s.,  in  addition 
to  the  last  call  of  lOs.  per  share,  of  which  notice  had 
been  previously  given.  The  call  of  lOs,  was  not  paid 
by  the  Plaintiff  on  the  19th  of  February,  and  on  the 
27th  of  February  a  notice,  bearing  date  the  26th  Fe- 
bruary, was  posted  by  the  company,  addressed  to  the 
Plaintiff  Hodgson,  which  was  in  these  terms  : — 

"  North  Frances  Mines,  London. 
"  26th  February,  1866, 

"34,  Great  Winchester-street. 
''Sir, — I  beg  to  inform  you  that  a  special  general 
meeting  of  the  shareholders  in  this  company  will  be 
held  at  this  office  on  Monday,  the  9th  March  next,  at 
12  o'clock,  for  the  purpose  of  declaring  absolutely  for- 
feited all  shares  on  which  any  calls  shall  remain  unpaid, 
and  of  directing  in  what  manner  such  forfeited  shares 
(if  any)  shall  be  disposed  of. 

**  Your  obedient  servant, 

"  Charlbs  Hunt." 

This  letter  was  posted  on  the  evening  of  the  27th  of 
February,  and  was  received  by  the  Plaintiff  on  the  28th. 

The 
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The  9th  of  March  happened  to  fall  on  a  Friday^ 
and  not  on  a  Monday ^  and  the  committee  of  manage- 
ment, on  the  3rd  of  March^  1856,  attempted  to  correct 
the  defect  as  to  the  day  of  the  week,  by  stating  that 
Monday  was  misprinted  for  Friday,  but  it  was  not 
proved  that  this  communication  was  ever  received  by 
the  Plaintiffs. 

On  Friday,  the  9th  of  March,  a  meeting  was  held,  at 
which  the  216  shares  were  forfeited.  Subsequently,  in 
March,  Hodgson  tendered  the  amount  of  the  call  of 
10^.  per  share  on  his  216  shares,  which  was  refused, 
and  he  tendered  a  subsequent  call,  which  was  also 
refused. 

In  March,  1855,  Stainsby  became  bankrupt,  and 
the  Plaintiffs  filed  this  bill  against  the  committee  of 
management  of  the  company,  praying  a  declaration 
that  they  were  entitled  to  the  216  shares,  subject  to  the 
payment  of  the  two  calls  of  10«.  each,  praying  an 
injunction  to  restrain  the  sale  of  the  shares  by  the  com- 
mittee of  management,  and  also  that  they  might  make 
good  to  the  Plaintiff  Hodgson,  the  deficiency  in  value 
which  might  arise  between  the  present  price  in  the 
market  of  the  shares,  or  when  they  should  be  sold,  and 
the  highest  price  which  they  had  borne  since  the  transfer 
of  them  by  Stainsby  to  the  Plainti^. 

The  Defendants,  the  committee  of  management,  relied 
on  the  15th  and  18th  clauses  of  the  rules. 

Mr.  iZ.  Palmer  and  Mr.  BaggaUy,  for  the  Plaintifis, 
argued,  first,  that  no  copy  of  the  resolutions  of  tlie  26th 
of  February  had  been  forwarded  to  the  Plaintiffs,  as 
required  by  the  13th  rule.     Secondly,  that  ten  days 

clear 
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clear  notice  had  not  been  given,  the  notice  having  been  1866. 
posted  on  the  27th  of  February^  and  the  forfeiture 
having  been  made  on  the  9th  of  March,  which,  they 
said,  gave  only  nine  clear  days.  Thirdly,  that  the  notice  £alm< 
was  void  for  uncertainty,  for  it  was  impoMible  to  say 
whether  the  forfeiture  was  to  take  place  on  the  9th  or 
on  the  Monday.  Lastly,  that  the  company,  having  re- 
gistered the  shares  in  the  Plaintiffs'  names,  and  having 
afterwards  recognized  them  as  the  owners,  could  not 
subsequently  affect  them  by  prior  equities  between  the 
company  and  their  officer,  and  charge  the  Plaintiffs  with 
calls  which  were  assumed  to  have  been  paid. 

Mr.  Lloyd  and  Mr.  Hetherington,  for  the  company, 
relied  on  the  15th  rule  of  the  company,  which  provided 
that  no  register  of  transfers  should  be  made  unless  all 
calls  which  had  been  previously  made  should  have  been 
first  duly  paid,  upon  all  the  shares  standing  in  the  name 
of  the  party  proposing  to  transfer  any  part  of  the  same. 
They  said,  that  at  the  time  this  transfer  was  made,  it 
appeared  by  the  account  kept  by  Stainsby  himself,  that 
there  was  91  /.  due  from  him  to  the  company,  and  the  fact 
of  his  being  treasurer  and  secretary,  which  was  known 
to  the  Plaintiff  Hodgson,  put  him  on  inquiry  as  to  the 
state  of  the  accounts  between  Stainsby  and  the  com- 
pany. And  further,  that  there  being  a  balance  due  to 
the  company,  even  on  the  books  as  kept  by  Stainsby 
himself,  and  the  accounts  being  made  out  as  far  as 
possible  in  his  own  favour  by  himself  as  treasurer,  and 
the  register  of  the  shares  being  also  kept  by  himself, 
a  defaulter,  this  transaction  could  not  bind  the  com- 
pany. That  as  the  calls  had  not  been  paid,  the  com- 
pany was  now  entitled  to  disregard  such  fictitious 
transfer,  and  to  treat  it  as  null. 

Mr.  Surraye,  for  the  assignees. 

Murray 
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Murray  v.  Pinkett  (a) ;  Pinhett  v.  Wright  (ft) ;  Straf- 
fan's  Executors'  Ca8e(c);  BargaJle  v.  Shartridge  {d)^ 
were  cited. 

The  Master  of  the  Rolls  reserved  judgment. 


1857. 
Jan,  15.  The  Mastbb  of  the  Rolls. 

The  day  named  in  the  notice  of  the  27th  of  February ^ 
was  an  impossible  one,  as  "the  9th  of  March  next" 
did  not  fall  on  a  Monday.  The  consequence  is,  that 
the  notice,  in  my  opinion,  was  in  itself  worthless  or  un- 
necessary. Besides,  it  failed  in  not  giving  sufficient 
length  of  notice.  By  the  13th  rule  of  the  company,  it 
is  directed  that  ''the  committee  shall  give  ten  clear 
days'  notice  to  each  shareholder  of  all  special  and 
general  meetings,  which  notice,  forwarded  by  post  to 
the  address  as  entered  in  the  transfer  books  of  this 
adventure,  or  as  last  left  with  the  committee,  shall  be 
deemed  good  and  sufficient  notice,  the  time  to  be  com- 
puted from  the  day  on  which  such  notice  was  posted." 
The  notice  to  the  Plaintiff,  even  if  correct,  gave  only 
nine  clear  days'  notice. 

In  this  state  of  circumstances,  I  am  of  opinion  that 
this  notice,,  so  far  as  regarded  the  Plaintiff,  was  mere 
waste  paper,  and  that  no  consideration  whatever  is  to 
be  attached  to  it,  notwithstanding  that  the  committee 
of  management,  on  the  3rd  of  March^  endeavoured  to 
correct  one  defect,  by  stating  that  Monday  was  mis- 
printed for  Friday ;  but  even  this  communication,  if  it 

had 
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had  been  worth  anything^  does  not  appear  to  have  been        1867. 
received  by  the  Plaintifil 

On  Friday,  the  9th  of  Marck^  a  meeting  was  held, 
at  which  resolutions  were  passed,  proposing  the  for- 
feiture of  certain  shares,  by  reason  of  the  non-payment 
of  calls  thereon,  including  in  this  number  the  216 
shares  standing  in  the  name  of  the  Plaintiff,  In  my 
opinion,  this  proceeding  was  wholly  inofficious,  as  re- 
garded the  Plaintiffs  and  their  shares. 

In  March,  the  Plaintiff  Hodgson  tendered  the  amount 
of  the  call,  \0$.  per  share  on  his  216  shares,  which 
was  refused.  A  subsequent  call  of  lOtf.  per  share  was 
made,  and  the  Plaintiff  again  tendered  the  amount  of 
the  two  calls  of  IO5.  each  on  his  216  shares,  which  was 
again  refused.  In  March,  1855,  Stainsby  became  a 
bankrupt. 

In  this  state  of  circumstances,  the  Plaintiffs  file  their 
bill,  praying  a  declaration  that  they  are  entitled  to  the 
216  shares,  &c. 

I  express  no  opinion  as  to  what  the  consequences 
would  have  been,  if  the  case  now  brought  forward  had 
been  made  in  the  first  instance  by  the  company,  if  the 
committee  of  management  had  never  recognized  the 
validity  of  the  transfer,  or  treated  the  Plaintiffs  as 
owners  of  these  shares,  and  if,  immediately  on  the  re- 
moval of  Stainsby  from  the  offices  he  held,  the  com- 
mittee had  given  notice  to  the  Plaintiff  of  such  their 
intentions. 

This  was  not  done,  and  that  case  does  not  arise,  and 
I  am  of  opinion,  that  the  Defendants,  the  committee  of 
management,  have  precluded  themselves  from  raising 

this 
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1857.  this  question,  because,  after  they  had  foil  notice  of  the 
state  of  the  accounts  between  the^company  and  Slainsby, 
they  treated  the  Plaintiff  Hodgson  as  the  owner  of  these 
216  shares,  and  applied  to  him  to  pay  what  was  doe 
from  Stainsby  as  well  as  himself  in  respect  of  the  calls 
made  thereon.  Nay,  further,  if  this  were  not  sufficient, 
when  these  calls  were  not  paid,  they  proceeded  against 
him  as  a  shareholder  in  respect  of  these  shares,  to  for- 
feit them  on  account  of  unpaid  calls.  Suppose  that 
this  had  been  a  sale  of  shares,  it  is  plain  that  when 
the  company  had  openly  and  knowingly  permitted  the 
transfer  of  shares  from  one  person  to  another,  they 
could  not  have  called  on  the  new  shareholder,  under 
the  penalty  of  forfeiture  if  he  fitiled  to  comply,  to  pay 
up  the  calls  which  the  company  ought  to  have  obtained 
from  the  original  shareholder,  without  payment  of  which 
they  need  not  have  sanctioned  the  transfer,  and  on  the 
faith  of  the  payment  of  which  the  price  at  which  the 
shares  were  sold  must  have  been  regulated. 

The  circumstance  that  this  was  a  transfer  to  secure 
an  existing  debt,  and  not  a  sale,  does  not  vary  or  alter 
the  principle. 

I  am  of  opinion  that,  as  against  the  company,  the 
Plaintiffs  must  be  held  to  be  the  owners  of  the  216 
shares,  subject  to  the  payment  of  the  two  calls  of  10$. 
per  share  only,  on  trust  to  secure  the  amount  of  prin* 
cipal  and  interest  due  to  him  on  the  debt  of  1,700/., 
from  Stainsby.  But  as  the  Plaintiff  is  not  the  pur- 
chaser, but  only  the  mortgagee  of  the  shares  (though 
in  my  opinion  he  has  the  first  charge  thereon),  yet  I  am 
of  opinion  that,  subject  to  the  payment  of  what  is  due 
to  him  thereon,  the  company  is  entitled  to  claim  a  lien 
on  these  shares,  or  on  the  balance  of  the  purchase- 
money  to  be  realized  by  the  sale  of  them,  after  paying 

the 
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the  Plaintiif  (if  any  such  balance  shall  remain),  and 
that  the  extent  of  such  lien  is  to  be  limited  by  the 
amount,  which,  on  taking  the  account  between  them, 
may  be  found  to  be  due  to  the  company  from  Stainsby, 
in  respect  of  calls  unpaid  by  him.  This  would  be  so  as 
between  the  company  and  Stainsby  himself,  and  in  my 
opinion,  it  makes  no  difference  that  he  has  become 
bankrupt,  and  that  his  assignees  stand  in  his  shoes. 

This  is  the  conclusion  I  have  come  to  on  the  facts  of 
this  case,  which,  is  obvious  from  the  remarks  I  have 
made,  induces  me  to  consider  it  as  analogous  to  the  case 
of  a  mortgagee  who  files  his  bill  to  enforce  his  security 
against  the  second  incumbrancer  who  disputes  the 
priority,  and  against  the  owner  of  the  equity  of  redemp- 
tion, and  accordingly  I  shall  make  a  decree  on  this 
footing.  The  Plaintiff  Hodgson  must  pay  the  two  calls 
of  lOs.  per  share,  which  he  offers  to  do ;  and  the  De- 
fendants, who  represent  the  company,  must  account  to 
him  for  the  profits  made  by  the  mines  during  that  time, 
the  one  to  be  set  off  against  the  other,  and  the  balance 
paid.  There  must  be  an  account  of  what  is  due  to  the 
Plaintiff  in  respect  of  his  principal,  interest  and  costs, 
including  what  he  has  paid  for  calls,  and  deducting 
what  he  has  received  for  profits.  The  Defendants,  the 
company,  may  then  redeem  him  on  payment  of  that 
amount,  or,  if,  as  I  presume  will  be  most  for  the  advan- 
tage of  all  parties,  the  shares  can  be  sold  at  once,  then 
the  proceeds  must  be  applied  in  payment,  in  the  first 
place,  of  what,  on  taking  the  account,  may  be  found 
due  to  the  Plaintiff  Hodgson,  If  it  fall  short  of  his 
claim,  he  must  be  at  liberty  to  prove  for  the  difference 
against  the  estate  of  the  bankrupt  Stainsby.  If  it  ex- 
ceed that  amount,  the  surplus  must  be  paid  to  the 
Defendants,  representing  the  company,  for  the  unpaid 

calls 
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1857.  calls  of  Staimhy^  subject,  nevertheless^  to  an  account 
to  be  taken  in  respect  thereof,  unless  this  amount  can 
be  settled  by  arrangement  between  the  Plaintiff,  the 

Ealbs.        company  and  the  assignees  of  Stainshy. 

Each  party  must  add  his  costs  of  the  suit  to  the  debt, 
except  the  assignees,  who  will  be  entitled  to  have  their 
costs  out  of  their  own  bankrupt's  estate,  and  subject 
also  to  this — ^that  if  the  assignees  of  Stainsby  shall  be 
advised  to  dispute  the  claim  of  the  company  altogether, 
and  allege  that,  on  taking  an  account  between  them, 
it  will  appear  that  nothing  is  due  from  Stainsby  in  re- 
spect of  calls  on  these  shares,  then,  in  that  case,  I  must 
reserve  the  costs  of  these  Defendants  of  that  account 
until  after  that  account  shall  have  been  taken.  But  from 
the  course  adopted  before  me  in  argument,  I  apprehend  I 
shall  not  be  called  on  to  make  any  suspension  of  the 
final  decree  in  this  cause,  but  that  the  whole  matter 
may  be  wound  up  by  this  decree,  simply  reserving 
liberty  to  apply. 
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^  N 

1867. 


CROWTHER  V.  CROWTHER. 

Jan.  26. 

rjlHIS  came  on  for  argument  upon  a  general  de-  Though  a  per- 

^    murrer.    The  bill,  in  effect,  stated  as  follows  : —      on  the  estate 

of  an  infant  ii 
treated,  in 
John  Crowther  the  younger,  and  William  CrowtheVf  equity,  as  his 

were  entitled  to  a  moiety  of  a  small  copyhold,  as  tenants  ^^^^t  ^I^}! 
in  common,  subject  to  the  payment  of  sums  equivalent  where  the  in- 
to half  its  value,  which  were  charged  thereon.  ^^^^  |q  p^^ 

session  by 

r  1      ^         11  i«i.r»  tiorip    himsclf,  his 

John  Crowther  the  younger  died  m  September^  1836,  guardian  or 

intestate,  leaving  the  Plaintiff,  then  of  the  age  of  four  X"eth"e^ 

months,  his  customary  heir.  estate  ha«  been 

held  by  a  title 
adverse  to  the 
By  indenture  of  the  15th  of  December,  1836,  and  infant 

made  (between  William  Crowther  and  others,  and  John  aHegation,  that 

Crowther  the  elder,  after  reciting  (as  the  bill  stated),  ^j®Jt^ 

''  that  John   Crowther  the  elder  had   contracted  and  Plaintiff's 

agreed  with  John  Crowther  the  younger,  and  William  ^*^j*.^^, 

Crowther,  for  the  purchase  of  their  moieties  for  130/.,*'  statement 

and  reciting  "  that  it  had  been  agreed  that  the  said  *,Q^g  circum- 

piece  of  land   should  forthwith  be  conveyed  and  as-  Btantial. 

Bured,  as  far  as  the  same  might  be  without  the  joinder 

of  the  said  infant  son  (meaning  thereby  the  Plaintiff), 

onto  the  said  John  Crowther  the  elder,"  the  several 

parties  then  covenanted  to  surrender  the  property  to 

John  Crowther  the  elder  and  his  heirs. 

The  bill  stated  that  John  Crowther  the  elder,  ''  at 
or  about*'  the  date  of  the  said  indenture,  entered  into 
possession  and  retained  it  until  1843,  when  he  died 
intestate.     Jonathan,  his  heir,  entered  and   retained 

VOL.  XXIII.  X  possession 
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posseBsion  until  June^  1843,  wben  be  died,  having  de- 
vised all  his  real  and  personal  estate  to  the  Defendant 
Martha  CrowtheVj  who  thereupon  entered  and  continued 
in  possession  to  the  present  time. 

The  Plaintiff  attained  twenty-one  in  1856,  when  he 
instituted  this  suit  against  Martha  Crowther  alone. 

The  bill  charged  that  the  Plaintiff  was  '^  entitled, 
both  at  law  and  in  equity,  to  one-fourth  of  the  pro- 
perty." 

The  bill  contained  the  following  allegations : — '^  The 
Defendant  Martha  Crowther  admits  that  the  Plaintiff 
is  entitled  at  law  to  the  said  undivided  fourth  part  of 
the  same  premises,  but  she  claims  to  be  entitled  thereto, 
in  equity,  by  virtue  of  the  said  alleged  agreement,  en- 
tered into  by  the  said  John  Crowther  the  elder  with 
the  said  John  Crowther  the  younger  and  William  Crow- 
ther:' 

The  Plaintiff  also  admits,  '*  that  the  said  John  Crow- 
ther the  elder,  in  his  lifetime,  and  the  said  Jonathan 
Crowther ^  and  Martha  Crowther ^  after  his  decease,  paid 
to  the  guardian  of  the  Plaintiff  interest  on  the  sum  of 
32/.  IO5.,  being  the  other  moiety  of  the  said  pretended 
purchase-money  of  the  share  of  the  Plaintiff  in  the  said 
piece  of  land,  and  the  Plaintiff  is  willing  to  allow  such 
payment  in  the  account  hereinafter  prayed." 

The  bill  prayed  a  declaration,  that  the  Plaintiff  was 
entitled  in  equity  '^  to  one-fourth  of  the  land,  and  for 
an  account  of  the  rents  of  one-fourth  received  by  John 
Crowther  the  elder,  Jonathan  Crowtlier,  and  Martha 
Crowther,  and  for  payment." 

To 
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To  this  bill  Martha  Crowther,  the  sole  Defendant,        1857. 

filed  a  general  demurrer  for  want  of  equity.  w^^-w' 

Crowthkr 
o. 
Mr.  Follett  and  Mr.  G.  L.  Russell,  for  the  demurrer.    Ceowthbr. 

This  is  a  mere  ejectment  bill ;  the  Plaintiff  alleges  no 
impediment  to  bis  recovering  at  law,  and  a  bill  seeking 
relief  on  a  legal  title  is  demurrable ;  Pvlteney  v.  War- 
ren (a) ;  Jones  v.  Jones  (ft).  The  account  is  consequent 
on  the  legal  title,  which  must  be  established  at  law, 
before  any  account  or  relief  can  be  granted  here; 
Davenport  ^.  Davenport  {c))  Vice  v.  Thomas  {d).  Be- 
sides, if  the  Plaintiff  has  a  legal  title,  he  can  recover  the 
mesne  profits  at  law.  The  difficulty  under  the  statute  of 
4  Ann.  c.  16,  s.  27,  is  now  removed  by  the  3  &  4  Will.  4, 
c.  27,  8.  12,  by  which  the  possession  of  one  tenant  in 
common  of  the  entirety  is  adverse  to  the  other  tenant 
in  common,  and  therefore  the  liability  of  one  tenant  in 
common  to  account  ought  first  to  be  established  at  law  ; 
Henderson  v.  Eason  {e).  This  is  not  a  case  where  the 
parties  in  possession  can  be  treated  as  bailiffs  of  the  in- 
fant. That  principle  can  only  arise  where  the  infant's 
title  is  admitted.  They  also  cited  Culley  v.  Tayler- 
w»  (/) ;  Wheeler  v.  Home  {g) ;  Sturton  v.  Richard- 
son {h)\  and  as  to  the  right  to  devise  copyholds  before 
admittance,  Watkins  on  Copyholds  (s) ;  Wainewright  v. 
Elwell  (A) ;  Phillips  v.  PhilUps  (I). 

Mr.  i2.  Palmer  and  Mr.  A.  Smith,  in  support  of  the 
bill,  argued,  that  a  party  taking  possession  of  an  infant's 
estate  was  in  equity  treated  as  his  bailiff,  and  became 
accountable  to  him  as  a  trustee ;  Newburgh  v.  Bicker- 

staff e ; 

{a)  6  Fes.  88.  (g)  Willa,  208. 

(6)  3  Mer,  161.  (A)  13  Met.  ^  W.  17. 

(c)  7  Hartt  217.  (i)  Cmxntry  edit,  pp.  338— 

(d)  4  y.  4-  Col,  Eich.  638.  340. 

(e)  2  FfdlL  308.  (k)  1  Madd.  627. 
(/)  11  Ad.  df  EIL  1008.                  (/)  1  MjfL  *  K.  649. 

x2 


Crowthbr 
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1867.  ^^^jff^ifl);  Yallap  v.  Holworthy(b);  Morgan  v.  Mor- 
gan (c) ;  Dormer  v,  Fortescue  (d ) ;  Blomfield  v.  Eyre(e)i 
Hicks  V.  Sallitt  (/).  That  according  to  the  statements 
Crowthbr,  of  the  bill,  the  Plaintiff's  title  was  admitted  by  the  De- 
fendant, and  that  the  Plaintiff  was  entitled  to  relief,  not 
only  as  tenant  in  common  and,  as  such,  entitled  to  a 
partition  and  account,  but  also  to  a  declaratory  decree  of 
his  rights,  under  the  15  &  16  Vict.  c.  86,  s.  60 ;  Rooke 
y.  Lord  Kensington  (g) ;  Jackson  v.  Tumleg  {k). 


Tke  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  must  be  allowed : 
— I  will  consider  the  case,  in  the  first  instance,  as  if  the 
Plaintiff  had  been  adult;  and  next,  how  it  is  varied  by 
the  circumstance  that  he  was  an  infant. 

If  a  Plaintiff  file  a  bill  against  a  person  in  possession 
for  an  account  of  the  rents  and  profits,  alleging  a  legal 
title,  I  am  of  opinion  (assuming  that  if  the  legal  title  were 
established  he  would  have  a  right  to  an  account),  that 
he  must,  in  the  first  instance,  establish  his  legal  title. 
The  cases  of  Jones  v.  Jones  (t),  and  Davenport  v.  Da- 
venport (A),  establish  this,  and  it  is  one  of  the  first  prin- 
ciples on  which  this  Court  acts.  If  it  were  otherwise, 
this  Court  would  be  deciding  legal  matters,  and  be 
trying  actions  of  ejectment,  which  it  has  never  done. 

Then  it  is  said  that  this  is  the  case  of  an  infant,  and 
that  the  principle  above  stated  does  not  apply  to  the 
case  of  an  infant ;  but  I  think  the  authorities  cited  do  not 

establish 

(fl)  1  Vem.  295.  (/)  3  Dc  G.,  JM.  *  G.  782. 

(6)  1  Eq.  Ca.  Ah.  p.  7,  pi.  10.  (g)  2  Kay  if  Johiu.  753. 

(c)  1  Atk,  489.  (A)  1  Drew.  617. 
(d)  3  Atk.  130.  (t)  3  Mer.  161. 

(«)  8  Beav.  250.  (A)  7  HarCy  217. 
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establish  any  such  distinction.  This  Court  will  not  allow 
an  infant  to  be  turned  out  of  possession  of  an  estate 
without  legal  process,  and  accordingly  the  cases  cited 
are  all  instances  of  a  person  intruding  on  an  infant  in 
possession,  either  by  himself  or  his  guardian  or  bailiff; 
but  if  it  is  admitted  that  the  infant  never  was  in  posses- 
sion or  in  the  enjoyment  of  the  property,  either  by  him- 
self or  his  guardian,  he  stands  in  the  same  situation  as 
any  other  person,  and  must  first  establish  his  legal  title. 
That  is  the  case  here ;  it  is  not  alleged  that  the  infant 
was  ever  in  possession,  either  by  himself  or  his  guardian, 
but  the  bill  alleges  an  adverse  title,  under  a  contract 
entered  into  by  the  infant's  father.  It  is  not  the  case  of 
an  intrusion  on  an  estate  which  an  infant  was  ever  in 
possession  of,  in  any  form  whatever ;  it  is  a  mere  case 
of  adverse  possession,  under  a  title  springing  from  a 
contract  entered  into  by  his  father. 


1867. 


Crowther 

V. 

Crowther. 


Then  it  is  said,  that  '^  you  may  have  an  admission  of 
title,"  and  there  is  an  admission  of  right  in  this  case, 
the  bill  stating,  that  **  Martha  Crowther  admits  that 
the  Plaintiff  is  entitled  at  law."  In  my  opinion  that 
amounts  to  nothing.  Such  an  admission  is  either  an 
admission  of  the  legal  inference  to  be  drawn  from  the 
facts  stated,  and  then  amounts  to  nothing,  or  it  is  an 
admission  that,  whatever  be  the  right  of  the  Defendant, 
she  has  waived  it  in  favor  of  the  infant,  without  stating 
how  or  by  what  means  she  has  waived  her  right.  It  is 
only  necessary  to  refer  to  the  class  of  cases,  of  which 
Frietas  v.  JDos  Santos  (a)  is  an  instance,  where  it  was 
sought  to  raise  an  equity,  by  alleging  generally  the 
existence  of  mutual  accounts,  to  show,  that  a  bill,  de- 
murrable on  the  facts  alleged,  cannot  be  sustained  by 
the  introduction  of  a  general  allegation  of  this  descrip- 
tion, 
(a)  1  Young,  i  Jer.  574. 
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tion.  I  am  of  opinion  that  such  a  general  allegation 
will  not  prevent  a  demurrer,  unless  the  bill  also  con- 
tain distinct  allegations  of  matters  and  facts  sufficient 
to  support  it 

The  demurrer  must  be  allowed. 


BREWER  V.  POCOCK. 


Jan,  20. 
Executors  of 
the  aniirnee 


fTlHE  question  was  as  to  the  right  of  executors  to  be 
ofleaaeSollu  indemnified   against  the  covenants  in  leases  be- 

held, after  an    longing  to  the  testator, 
assignment  by         o     <=» 
them,  entitled 

set  apart  for         1°  1^34  a  warehouse  and  buildings  in   Southtcark 

their  indem-     ^g^e  demised  to  Chadmck  for  eighty  years,  at  a  rent  of 

nity;  but  re-  &     j  ./         » 

fused  as  to        140/.    The  lessee  covenanted  to  pay  the  rent,  to  insure 

hoids^at  smau"  ^^  ^^^  ^"'^  value,  and  repair  and  surrender  the  premises 

renu,  of  which  at  the  end  of  the  term,  so  sufficiently  repaired,  &c.     A 

was  original      similar  lease  was  granted  to  Chadwick  of  another  house 

lessee.  and  premises  in  Southwark  for  seventy-nine  years,  at  a 

rent  of  60/.   Both  these  leases  had  been  assigned  to  the 

testator,  who  covenanted  to  perform  the  covenants  and  to 

indemnify  Chadwick. 


These  leases  had  been  assigned  by  the  executors  to 
purchasers,  who  covenanted  to  perform  the  covenants 
and  to  indemnify  the  executors  and  the  estate  of  the 
testator.  The  first  property  was  let  at  200/.  a-year ; 
the  second  at  90/. 

The  testator  was  also  original  lessee  of  a  messuage 
and  piece  of  ground  at  Lee^  in  Kentf  for  a  term  of 
eighty-one  years  from  1850,  at  a  rent  of  14/.,  which  con- 
tained 
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tained  covenants  to  insure  and  surrender  at  the  end  of 
the  term  in  good  repair. 

The  latter  leaseholds  had  been  assigned  by  the  exe- 
cutors, and  the  assignee  covenanted  to  perform  the  cove- 
nants and  to  indemnify. 

The  testator  was  also  original  lessee  of  a  piece  of 
ground  at  Bonchureh  for  a  term  of  ninety-nine  years 
from  1840,  at  a  rent  of  10/.,  which  contained  covenants 
to  repair  and  insure  the  messuage  co?enanted  to  be  built 
thereon.  This,  and  the  messuage  erected,  had  been 
assigned  on  similar  terms. 

The  two  latter  were  beneficial  leases,  the  former 
house  had  cost  1,569/.,  and  had  been  sold  by  the 
executors  for  1,000/.,  and  the  latter  had  cost  1,040/. 
for  building. 

The  executors  claimed  an  indemnity  fund  to  be  set 
apart,  amounting  to  4,666/. 

Mr.  Lloyd  and  Mr.  Prendergastf  for  the  Plaintiff, 
argued  that  this  was  not  a  case  in  which  any  indemnity 
was  necessary;  Dean  v.  Allen (ji) ;  and  that  the  order 
of  this  Court  for  the  distribution  of  the  assets  would  be 
an  available  defence  for  the  executors  at  law,  who 
consequently  incurred  no  personal  responsibility. 


The  Mastbr  of  the  Rolls. 

I  have  always  felt  great  reluctance  in  retaining  a 

fund 
(a)  20  Beav.  1. 


POCOCK. 
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1867. 


Brewer 

V. 
POCOCK. 


fund  for  such  a  purpose  as  this.  At  the  same  time, 
there  is  the  possibility  that  the  houses  may  be  left  in 
such  a  state  of  repair  as  to  fall  down,  by  reason  of  the 
infancy  or  inability  of  the  tenant,  or  from  other  causes. 
I  think  that  there  must  be  some  indemnity,  but  only  for 
the  first  two  leaseholds.  I  should  think  that  l,000iL 
would  be  enough. 


Mr.  Selwyn,  cantri,  said  that  after  this  intimation, 
he  would  be  content  with  1,200/.,  the  parties  in  the 
meanwhile  receiving  the  dividends. 

This  was  acceded  to. 


Jan.  17, 
Feb.  9. 

Held,  upon  a 
petition  to 
diBchai^e  a 
Receiver  and 
pay  oyer  the 
money  in 
Court  and  the 
balance,  the 
Receiver, 
though  Bcrved, 
ought  not  to 
appear,  and 
his  costs  were 
not  allowed. 


HERMAN  V.  DUNBAR. 

A  SUM  arising  from  rents  being  in  Court,  a  petition 
•^^  was  presented  to  pay  it  to  the  mortgagee,  to  dis- 
charge the  Receiver,  and  that  he  might  pay  his  balance. 

The  Receiver  having  been  served  with  the  petition 
appeared  at  the  bearing,  and  the  question  was,  whether 
he  was  entitled  to  his  costs. 

Mr.  jB.  Palmer,  Mr.  Llot/d  and  Mr.  J.  H.  Taylor  for 
different  parties. 


The  Master  of  the  Rolls. — I  will  consider  this 
point. 


Feb.  9. 
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1867. 
The  Mastbb  of  the  Rolls. 

I  have  taken  some  pains  to  inquire  whether  there 
was  any  rule  as  to  the  appearance  oF  the  Receiver,  and 
I  have  consulted  one  of  the  Vice-chancellors  on  the 
subject.  I  think,  with  reluctance,  that  the  Receiver 
must  not  be  allowed  his  costs.  The  rule  of  the  Court 
is,  that  though  served  with  the  petition,  he  ought  not  to 
have  appeared,  being  a  mere  officer  of  the  Court  (a). 
Lord  St,  Leonards  held  that  a  party  was  not  justified  in 
appearing  merely  because  he  was  served  with  a  peti- 
tion (&)• 

(a)  See  Parker  v.  Dunn^  8  Beav.SlS,  n.;  and  see  19  Bern, 
Beao.  497.  160. 

{b)  Re  Hertford  Charity,  19 


1856. 

^00.  19,  20, 
21. 

WHITMORE  V.  EMPSON.  i857. 

Jan.  17. 

^HIS  was  a  special  case,  and    the  question  was.  Traders  mort- 

''^    whether  goods  and   chattels,  consisting  of  trade  f'fdfiwton?^ 

fixtures  and  machinery,  passed  to  the  assignees  of  the  to  A.,  and 

bankrupts,  as  in  the  order  and  disposition  of  the  bank-  wiu^f  mort- 

rupts,  as  reputed  owners  thereof  at  the  time  of  the  SH^,  t^«  . 
-  machinery  in 

bankruptcy,  or  belonged  to  Mr.  Empson,  to  whom  they  it,  separately, 

had  been  mortgaged  by  the  bankrupts.  ^^^  nk^^ 

niptcy  of  the 

The  bankrupts  carried  on  business  as  die-sinkers  and  traders,  who 

had  been 
button  manufacturers  at  Birmingham.    They  had  two  allowed  to 

manufactories,  one  in  Tower  Street,  and  the  other  in  ""f^in  ?<»««»- 
'  '  sion  of  the 

Oreat  Hampton  Row,  both  of  them  held  for  the  residue  machinery, 
of  two  unexpired  terms  of  ninety-nine  years.    The  pre-  moveable*'  * 

mises  niachinery 
passed  to 
the  assignees,  as  being  within  the  order  and  disposition  of  the  bankrupt,  but  that  the 
machinery  fixed  to  the  freehold  did  not,  though  mortgaged  separately.^ 


Wbitmokb 
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1866.       mises  in  Tower  Street  were  mortgaged  to  Mr.  FUlding 
on  the  Ist  of  January^  1852,  to  secure  800/. ;  and  the 
premises  in  Cheat  Hampton  Row  were,  on  the  6th  of 
Empsov.      AprU,  1852,  mortgaged  to  a  Mr.  Smith  for  1,000/. 

On  the  15th  t/kne,  1852,  the  bankrupts  executed  a 
bill  of  sale  to  Mr.  Emp^on^  in  consideration  of  700/., 
whereby  they  assigned  to  him  all  the  machinery  specified 
in  the  schedule  to  the  bill  of  sale,  with  a  proviso  for 
making  it  void,  on  payment  on  the  15th  June^  1862, 
or  at  such  earlier  day  as  Mr.  Empson  should  appoint, 
with  power  of  sale.  It  was  provided,  that  until  default, 
the  assignors  were  to  be  at  liberty  to  hold  and  use  these 
chattels. 

The  property  in  the  schedule  was  thus  described: — 
''engine-house,  horizontal  steam  engine  and  boiler 
complete,  draw  bench  and  tools  complete.  Shop,  No. 
6,  new  manufactory,  twelve  machines.  Shop,  No.  5, 
old  manufactory,  twelve  stamps,  four  ditto,  two  medal 
presses,  two  cutting-out  presses." 

All  the  machinery  and  effects  mentioned  in  the 
schedule,  except  the  twelve  machines  therein  stated  to 
be  in  the  new  manufactory  (meaning  thereby  the 
manufactory  in  Tower  Street),  were,  at  the  date  of  the 
bill  of  sale,  and  thenceforth  to  the  bankruptcy,  in  the 
manufactory  in  Great  Hampton  Row  (called  in  the 
schedule  the  old  manufactory),  and  were  used  by  the 
bankrupts  in  their  business,  and  were  affixed  to  the  walls 
or  floors  of  the  building  to  enable  the  same  to  be 
effectually  worked,  and  constituted  what  are  usually 
called  **  trade  fixtures.** 

The  twelve  machines  above  excepted  were  what  are 
called  ''  damask,  or  engine  cutting  machines/'  and  were 

not 
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not  affixed,  but  moveable  at  the  will  and  pleasore  of  the 
bankrupts,  and  were,  in  fact,  moved  by  them  some  time 
between  the  date  of  the  bill  of  sale  and  the  bankruptcy 
from  the  manufactory  in  Tower  Street  to  the  manufac- 
tory in  Great  Hampton  Row,  where  they  continued,  and 
they  were  used  by  the  bankrupts  in  their  business  down 
to  the  bankruptcy. 

Mr.  JEmpson  advanced  the  bankrupts  a  further  sum, 
and  on  the  17th  of  September,  1856,  they  executed  to 
him  a  mortgage  of  their  equity  of  redemption  in  the 
two  manufactories  as  a  further  security  for  700/« 

It  was  admitted  to  be  the  common  practice  for  manu- 
facturers and  others,  to  rent  or  hire  steam  engines  and 
boilers,  of  the  character  and  description  mentioned  in 
the  schedule  to  the  bill  of  sale  of  the  16th  of  June, 
1852,  and  the  machinery  of  the  nature  and  description 
of  the  twelve  stamps  mentioned  in  the  schedule  were 
also,  at  times,  rented  or  hired. 

The  bankrupts  continued  in  possession  of  the  manu- 
factories, machinery  and  effects  down  to  the  19th  of 
November,  1856,  when  they  were  declared  bankrupts, 
and  the  Plaintiffs  were  appointed  assignees.  The  pro- 
perty included  in  the  schedule  had  been  sold,  and  the 
money  had  been  deposited  at  the  bankers,  to  abide  the 
decision  of  this  question. 

Mr.  Follett  and  Mr.  Amphlett,  for  the  assignees, 
argued  that  the  fixed  chattels,  having  been  mortgaged 
separately,  had  lost  their  quality  as  portion  of  the 
realty,  in  the  same  way  as  growing  crops  would  do,  and 
that  they  were  therefore  chattels,  within  the  order  and 
disposition  of  the  bankrupts  with  the  consent  of  the  true 
owner. 

Mr. 
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Mr.  JR.  Palmer  and  Mr.  BagUtfj  for  Mr.  Empson, 
arguedy  that  the  machinery  formed  part  of  the  freehold, 
and  that  it  being  the  custom  to  hire  such  machinery, 
the  possession  of  it  could  not  give  the  bankrupts  any 
fictitious  credit. 

Mr.  Follett,  in  reply. 

The  following  cases  were  cited: — Ex  parte  Bar- 
clay (a) ;  Horn  v.  Baker  (fi) ;  Clark  v,  Crownshaw  (c) ; 
Parker  v.  Staniland  {d) ;  Doe  d.  Hartley  v.  Woodiji); 
Lingkam  v.  Biggs  (/) ;  Trappes  v.  Harter  {g) ;  Bryson 
V.  Wylie(,h) ;  13  Eliz.  c.  6 ;  6  Geo.  4,  c.  16,  s.  72 ;  12 
&  13  Vkt.  c.  106,  s.  126;  Boydell  v.  M'Michael  (t); 
Ex  parte  Dover  (k) ;  Hamilton  v.  BeU{l);  and  see  the 
note  to  1  Chitty's  Statutes,  p.  237  (2nd  ed.). 

The  Mastbr  of  the  Rolls  reserved  his  judgment. 


1857. 
J4ZII.  17  The  Master  of  the  Rolls. 

With  respect  to  such  of  the  chattels  as  were  affixed 
to  the  freehold,  it  is  not  disputed  by  the  Plaintiffs,  the 
assignees,  that  they  would  not  pass  to  them  under  (he 
clause  in  the  statute  (m),  in  ordinary  circumstances,  and 
they  admit  also,  that  these  chattels  would  have  passed 
under  an  assignment  of  the  premises  generally  (n). 
But  they  contend,  that  this  case  is  distinguished  from 

the 

(a)  5  De  G.,  M.  4-  G.  403.  (A)  1  Bot.  Sf  PuL  83,  n. 

(6)  9   East,   215;    2  Smith's  (i)  1  Cr.,  JM.  *  H.  177. 

Lead.  Cos,  161.  (k)  2  Mont.,  D.  ^  D.  259. 

(r)  3  Bam.  4-  ^Id.  804.  (/)  10  Exch.  Rep.  545. 

(d)  11  East,  362.  (m)  12  &  13  Vict,  c.  106,8. 125. 

(e)  2  Bam.  4*  Aid.  724.  (n)  WUUamg  v.  Ewins,  ante, 
(/•)  1  Bo#.  4- Ptt/.  82.  p.  239. 

(g)  2  Cr.  4^  M.  153. 
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the  ordinary  case,  by  the  circumstance  that  the  deeds        1857. 

and  bill  of  sale  have  made  a  separation  between  the 

freeholds  and  the  chattels  attached  to  it,  and  which 

have,  in  law,  as  completely  severed  the  chattels  from 

the  freehold  as  if  they  had  been  moveable  and  distinct, 

and  as,  according  to  one  of  the  propositions  in  Horn  v. 

Baker  (a),  a  different  consideration  arises  with  respect 

to  utensils,  where  a  custom  prevails  of  letting  them 

out  to  the  trade,  so,  on  the  contrary,   the  same  rule 

does  not  apply  to  fixtures  affixed  to  the  freehold  where, 

by  the  deeds  and  mode  of  dealing  therewith  by  the 

parties  themselves,  these  fixtures  have  been  severed 

from  them,  and  treated  as  something  quite  distinct  from 

them. 

They  illustrate  this  argument  by  reference  to  growing 
crops,  which,  until  severance,  form  part  of  the  freehold, 
and  pass  with  it  as  such,  but  which,  if  sold  standing, 
become  personalty  in  the  hands  of  the  purchaser,  though 
still  growing  and  stan4ing  in  the  freehold.  They  point 
out,  that  although,  in  the  case  suggested,  the  actual 
appearance  and  position  of  the  property  is  not  changed, 
yet  that  the  character  of  the  property  is  changed  from 
realty  into  personalty,  by  the  mere  mode  of  dealing  with 
it ;  and  they  argue,  that  so,  in  the  like  manner,  though 
these  goods  and  chattels  remain  attached  to  the  free- 
hold, and  would,  unless  thus  dealt  with,  pass  with  it, 
still  that  the  dealings  of  the  parties  may,  in  like  manner, 
produce  a  severance  in  law  between  these  chattels  and 
the  freehold,  and  thereby  alter  the'  character  of  the  pro- 
perty, and  impart  to  chattels  fixtures,  while  still  at- 
tached to  the  freehold,  the  character  and  quality  of 
chattels  moveable ;  and  having  brought  forward  many 
illustrations  to  fortify  the  proposition,  that  this  conse^ 

quence 
(a)  9  EaU,  215. 
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1857.  quence  may  follow  from  the  dealing  of  the  parties,  then 
they  contend  that  this  is  the  effect  of  the  deed  which 
has  been  executed,  and  the  necessary  consequence  flow- 
ing from  it.  They  say,  that  the  express  words  of  the 
deed,  the  manifest  intention  of  the  parties  to  it,  and  the 
necessary  operation  of  these  words  effectuating  this 
intention,  all  concur  in  converting  these  fixtures  into 
chattels,  which  must,  in  law  and  for  the  purpose  of 
carrying  that  deed  into  effect,  be  treated  as  moveable, 
and  as  detached  from  the  freehold  :  that,  thereby,  they 
have  lost  the  property  of  aflSnity  and  incorporation  with 
the  freehold,  which  they  previously  possessed  from 
their  position,  and  have  become  changed  into  chattels 
of  another  character  and  description:  and  that  they 
now  partake  of  the  character  of  those  which  are  move- 
able, and  separated  from  the  freehold,  in  fact  as  well  as 
in  law. 

I  was  much  struck  with  the  ingenuity  of  the  argu- 
ment at  the  time  it  was  urged  on  me,  and  I  was  desirous 
to  consider  it  more  fully  than  1  was  then  able  to  do,  and 
in  connection  with  the  cases  cited,  which  I  have  since 
read  and  considered,  but,  in  truth,  none  of  them  touch 
the  peculiar  argument  I  have  to  consider  in  this  case, 
which  rests  wholly  on  the  deed  of  June^  1852,  and  the 
separation  of  the  chattels  from  the  freehold,  which  I 
have  beibre  mentioned. 

The  two  cases  which  have  the  closest  reference  to 
the  subject  are  Trappes  v.  Harier  (a),  and  Ex  parte 
Barclay  (ft). 

In  Trappeg  v.  Harter,  the  question  turned  on  the 
construction  of  the  mortgage  deed.    It  appeared  that 

the 

(fl)  2  Cr.  if  Met.  153.  Qi)  li  De  G.,  M.  4  G.  403. 
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the  fixtures,  in  that  case,  were,  by  the  custom  of  the  1857. 
country,  frequently  let  and  sold  apart  from  the  freehold, 
but,  in  that  case,  they  had  always  been  treated  as  dis- 
tinct from  the  freehold ;  and  that  subsequently  to  the 
mortgage,  the  partners,  the  mortgagors,  had  made 
statements  of  their  affairs,  in  which  these  fixtures  were 
treated  as  not  being  included  in  the  mortgage,  and  the 
Plaintiff  had  inspected  these  statements,  and  had  ac- 
quiesced in  their  accuracy,  or,  at  least,  had  made  no 
objection  to  them.  The  Court  held,  that  upon  the  con- 
struction of  the  deed,  these  fixtures  were  not  included 
in  the  mortgage,  and  the  necessary  consequence  was, 
that  they  formed  part  of  the  property  of  the  bankrupts, 
and  passed  to  their  assignees. 

In  JEx  parte  Barclay  (a),  the  Lord  Chancellor  and 
Lords  Justices  pointed  out  this  distinction  in  the  case 
of  Trappes  v.  HarteTf,  and  held,  that  the  ordinary 
tenant's  fixtures  passed  to  the  mortgagee,  under  a  de- 
posit of  the  lease,  accompanied  with  a  memorandum, 
constituting  Messrs.  Barclay  equitable  mortgagees  of 
the  leasehold  premises,  and  of  the  fixtures  and  appur- 
tenances thereto  belonging,  and  that  they  were  not  in 
the  order  and  disposition  of  the  bankrupts,  as  reputed 
owners  at  the  date  of  the  bankruptcy. 

These  cases,  however,  do  little  to  touch  the  peculiar 
argument  on  which  the  Plaintiff's  contention  is  rested 
in  this  case;  but  having  fully  considered  it  in  all  its 
bearings,  I  am  unable  to  go  along  with  the  Plaintiffs 
in  their  contention.  I  am  of  opinion,  that  the  distinc- 
tion is  too  thin  and  subtle  to  make  any  difference  in 
this  case,  from  what  would  occur  in  any  other,  where 
there  was  no  such  deed  executed,  or  separation  effected, 

and, 
(a)  5  De  G.,  JIf.  ^  G.  403. 
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1 857.        and,  independently  of  any  such  distinction,  it  is  clear  that 
the  fixtures  could  not  pass  to  the  assignees. 

I  think  it  of  great  importance,  that  general  rules  and 
principles  should  not  be  frittered  away  by  refinements 
which,  however  seductive  to  ingenious  minds,  will  be 
found,  in  practice  and  in  the  dealings  of  mankind,  for 
whose  guidance  these  rules  are  filmed  and  maintained, 
to  render  it  difficult  or  impossible  to  ascertain  the  rights 
of  parties,  without  resorting  to  a  judicial  tribunal. 

The  consideration  which  I  have  given  to  the  case  has 
brought  me  to  the  conclusion,  that  the  chattels  affixed 
to  the  freehold  did  not  pass  to  the  assignees,  as  being 
within  the  order  and  disposition  of  the  bankrupts  at  the 
time  of  the  bankruptcy.  But  as  to  the  twelve  machines 
not  attached  to  the  freehold,  I  have  not  been  able  to  see 
anything  in  the  case  to  distinguish  it  from  Horn  v. 
Baker  (a) ;  and  with  respect  to  those,  I  am  of  opinion 
they  did  pass  to  the  assignees. 

(a)  9  Ea»t,  215. 
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LORD  RENDLESHAM  v.  ROBARTS. 

THELLUSSON  (THOMAS  R.)  v.  ROBARTS. 

THELLUSSON  (CHARLES  SABINE  A.) 

V.  ROBARTS. 

THELLUSSON  (THE  Hon.  ARTHUR) 

V.  ROBARTS.  ,     , 

June  A. 

rpHE   outline  of  the  case  was  this  :— The  testator  Under  a  de- 

-^    Peter  Isaac  TAeUusson  died  in  July^  1797,  haying  Sath"of  die* 

three  sons,  Peter,  George  and  Charlee.    By  his  will,  he  ■""J^®'  ^^"^ 

directed  his  large  estate  to  be  accamulated  during  the  to  «  mMeu 

Kves  of  nine  persons  who  were  living  at  his  death,  and  ^^J^^/^ 

on  the  death  of  the  survivor,  the  accumulated  estate  a:'  then  Uv- 

was  to  be  divided  into  three  equal  lots ;  one  of  which  ^niideredlt!.'* 

was  to  be  conveyed  in  tail  male  to  the  "  eldest  male  w^  ■<>  fettered 

lineal  descendant  then  living**  of  each  of  the  three  sons,  ^.  in  the  ' 

with  limitations  over.  P®]?®^^^  c 

Lords  and  of 

Lord  Eidon 

The  testator's  sons,  Peter  and   Charles,  had  male  ?„  JS^^^Sr' 

issue,  but  his  second  son,  George,  had  none;  he  had  Oddie Y.Wood- 

however  two  daughters,  one  of  whom  married  and  had  g^^ecie?* 

a  son,  the  PlaintiflF  in  Oddie  v.  Woodford  (a\  which  without  aiwi- 

will  presently  be  referred  to.  excluded  male 

descendant! 
claiming 
On  the  5th  of  February,  1856,  the  testator's  grand-  through  fe- 

son,  Charles  Thellusson  the  younger,  died ;  he  was  the  ^y^p^f^- 

last  survivor  of  the  nine  lives,  during  which  the  accu-  enee  to  a 

mulation  directed  by  the  testator's  will  was  to  continue.  ^.^  though 

This  large  estate,  which  for  nearly  sixty  years  had  been  yo"n^'  >» 

under  younger  son 

of  X,  who  was 
in  age  the  eldest  male  lineal  descendant  of  J,    The  decree  was  made  accordingly. 

The  Court  also  held  the  question  of  uncertainty  and  intestacy  under  the  will  of 
Mr.  Tkelliason  to  he  already  determined. 

VOL.  XXIII.  T* 
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1856.  under  the  administration  of  the  Court  of  Chancery, 

^■^^^^^^  thereupon  became  distributable,  and  four  suits  were 

Rendlbsham  instituted  by  different  parties  for  that  purpose,  and  to 

and  Othen  obtain  a  construction  of  the  will. 


V. 
ROBARTI. 


The  principal  question  which  now  arose  turned  on 
the  construction  of  the  words  "  eldest  male  lineal  de- 
scendant'* in  the  limitations  of  the  estate,  and  was  in  effect 
this : — whether,  as  regarded  the  descendants  of  each  of 
the  testator's  sons  (Charles  for  instance),  a  male  de- 
scendant of  Charles,  who  was  elder  in  age  but  puisnS  in 
line,  took  the  estate  in  preference  to  a  male  descendant 
of  Charles,  who  was  younger  in  age  but  eigne  in  line. 

The  pedigree  of  the  testator's  son,  Charles,  being  the 
more  simple,  is  taken  in  the  following  diagram,  to  illus- 
trate the  point  in  contest: — 

TESTATOR,  died  1797. 

: 1 ' 1 

PETER.  GEORGE.  CHARLES  THE  ELDER, 

died  1815. 

CHARLES  THE  YOUNGER,  HioSaS  R., 

died  185S.  now  living,  aged  65. 

CHARLES  SABINE  A., 
now  living,  aged  84. 

The  question  was,  whether  Thomas  R.,  who  fulfilled 
the  conditions  of  being  a  ''  male  lineal  descendant"  of 
the  testator's  son  Charles,  and  was  the  '^  eldest"  in  point 
of  age,  was  to  be  preferred  to  Charles  Sabine,  who  was 
also  a  ''male  lineal  descendant  of  the  testator's  son 
Charles,^  but  younger  in  age  though  senior  in  line. 

The  question  in  Oddie  v.  Woodford  (a),  arose  on  a 
clause  in  the  testator's  will  to  the  following  effect: — 

As 

(«)  3  %/.  4-  Craig.  581. 
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As  to  his  adyowsonSy  when  void,  the  testator  directed        1866. 
his  trustees  to  present  a  fit  and  proper  person  thereto,      ^"^v^^ 
who  should  be  "  nominated  by  one  of  his  said  sons  in   Rbhdlebham 
rotation,  the  eldest  having  the  first  nomination,  and  the     ^^  Others 
like  nomination  to  be  made  by  the  eldest  male  lineal     Robarts. 
descendant  of  his  three  sons  respectively,  in  the  order 
'and  rotation  aforesaid,"  if  capable,  **  otherwise  the  eldest 
male  lineal  descendant  of  the  next  brother  was  to  pre- 
sent to  such  living." 


It  was  in  that  case  decided  by  Lord  JEUon  and  after- 
wards by  the  House  of  Lords  on  appeal,  after  consulting 
the  Judges,  that  a  male,  claiming  through  a  female,  had 
no  right  to  present  to  the  livings.  Incidentally  in  the 
case  of  Oddie  v.  Woodford  several  dicta  fell  from  the 
Lord  Chancellor  and  Judges,  as  to  the  meaning  of  the 
words  ''  eldest  male  lineal  descendant  then  living,"  as 
used  in  this  will,  and  which  were  supposed  to  govern 
the  present  question. 

Besides  those  in  Oddie  v.  Woodford,  questions  under 
the  will  have  been  before  the  Court  on  other  occasions. 
The  following  are  the  references : — Thellusson  v.  Wood" 
ford  (a);  Woodford  v.  Thellusson  {b);  Rendlesham  v. 
Woodford  (c);  Oddie  v.  Woodford  (d);  and  see  Seton 
on  Decrees  (tf);  Hargrove,  Jur.  Arg.  (/);  and  39  &  40 
Geo.  3,  c.  98. 

Mr.  R.  Palmer  and  Mr.  Renshaw,  for  Lord  Rendle- 
sham, were  commencing  their  opening  of  the  first  suit 
when. 


(a)  4  Fei.227;  11  F«.  112; 
1  Boi.  4-  P.  (New  R.)  357;  4 
Mai.A2Q\  5AtfU.  100. 

(6)  13  Kes.  209,  220. 


The 

(c)  1  DowL  249. 

(d)  3  Myl.  if  Cr.  584. 

(e)  Pages  391,  392,  Ist  ed. 
(/)  Vol.  2|  p.  1,  and  Appendix. 
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1856.  TAe  Master  of  the  Rolls  interposed,  and  (in  snb- 

^^v-^/  stance)  made  the  following  observations : — 
Rbndlesham  ^^  struck  me,  as  I  suggested  yesterday,  if  the  ques- 
and  Otben  tion  here  is,  who  is  entitled  under  the  words  "  the 
RoBARTi.  eldest  male  lineal  descendant/'  that  that  question 
came  before  Lord  JEldon  expressly  in  the  case  of  Oddie 
V.  Woodfard{a),  which  I  have  carefully  read.  And,  in 
giving  his  judgment,  he  expressed  his  regret  that  his 
decision  in  that  case  would  necessarily  be  the  same 
when  the  estate  came  to  be  divided;  but  although  it 
would  necessarily  be  so,  yet  that  he  should  leave  the 
matter  entirely  open,  so  that  nobody  should  be  influ- 
enced by  his  decision,  though,  in  point  of  fact,  it  raised 
exactly  and  identically  the  same  question.  That  case 
of  Oddie  v.  Woodford  {a)  vms  afterwards  taken  to  the 
House  of  Lords  and  affirmed.  If  I  am  wrong  in  that 
impression,  I  must,  no  doubt,  hear  this  cause;  but  I 
thought  the  proper  course  to  pursue  would  be  this : — 
to  call  upon  those  gentlemen  who  contend  that  this  was 
not  the  effect  of  the  decision  in  Oddie  v.  Woodford  to 
satisfy  me,  that  this  case  is  not  governed  by  that  case, 
and  if  it  be,  then  not  only  that  I  ought,  but  that  I 
have  jurisdiction  to  overrule  Oddie  v.  Woodford. 

Probably  in  this,  as  in  every  case  of  difficulty,  the 
parties  would  be  very  glad  to  have  the  case  re-argued, 
but  I  must  have  regard  to  the  public  time,  and  if  the 
point  in  question  is  really  and  practically  the  same,  and 
was  decided,  to  all  intents  and  purposes,  by  the  expres- 
sion of  the  opinion  of  the  Lord  Chancellor,  of  the 
Judges,  and  of  the  House  of  Lords,  I  put  it  to  Counsel, 
whether  it  would  not  be  an  improper  waste  of  the  public 
time  to  attempt  to  induce  me  to  come  to  an  opposite 
conclusion. 

The 
(<i)  3  MifL  Sf  Cr.  584. 
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The  Solicitor^  General  (Sir  R.  Bethell).  Your  Honor 
has  had  your  atteDtion  directed  to  the  case,  and  cer- 

w  T 

tainly  if  your  impression  is,  that  the  point  in  this  case   Rendlesham 
is,  in  effect,  involved  in  what  was  done,  or  was  deli-     »«<*  Othert 
berately  said   and  laid  down  as  the  rule  of  judicial     Robarts. 
determination  by  Lord  Eldon  and  the  Judges,  in  the 
other  case,  all  that  we  can  do  is  to  bow  to  it 

The  Master  of  the  Rolls. 

That  would  be  so,  and,  therefore,  what  I  proposed  to 
do  is,  as  a  preliminary  question,  that  my  attention 
should  be  called  to  this : — whether,  substantially,  the 
question  was  not  decided  by  the  opinion  expressed  in 
Oddie  ▼•  Woodford  by  the  Lord  Chancellor  and  the 
House  of  Lords.  If  you  should  persuade  me  that  it 
was  not,  I  will  then  hear  these  causes  willingly.  I  need 
not  say  that,  so  far  as  I  am  personally  concerned,  it 
would  be  as  agreeable  to  me  to  listen  to  this  case  as  to 
any  other,  for  I  feel  a  sincere  pleasure  in  listening  to 
the  arguments  of  Counsel  in  a  great  and  important 
case,  and  I  derive  personal  advantage  from  it.  It  is  to 
roe  an  agreeable  exercise  of  the  mind,  if  I  had  no 
other  public  duty  to  consider,  nothing  would  be  more 
agreeable  to  me  than  to  listen  to  the  arguments  of  the 
gentlemen  I  see  before  me  with  respect  to  the  construe* 
tion  of  this  will.  But  I  must  have  regard  to  the  number 
of  other  suitors  whose  cases  are  now  waiting  for  deci- 
sion, for  my  time  is  not  my  own,  and  it  is  my  bounden 
duty  to  prevent  an  improper  waste  of  the  public  time, 
an  object  in  which  Counsel  have  always  assisted  me. 

The  Solicitor-OeneraL  If,  on  reading  the  will,  the 
Court's  attention  was  directed  to  the  very  great  differ- 
ence between  the  presentation  clause,  and  tlie  clause 
limiting  the  estate,  and  it  is  still  impressed  with  the 

conviction 
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conviction  that  the  decision  of  the  present  case  is  in- 
volved in  the  judgment  in  Oddie  v.  Woodfardf  in  such  a 
Rendlesham  ™a°<>61'  ^hat  it  could  not  hold  itself  free  to  disregard 

and  Others    and  throw  it  aside^  then  I  should  be  obliged  to  give 

RoBARTi.      way. 

The  Master  of  the  Rolls. 

That  is  my  present  impression.      I  consider  myself 
bound  by  what  has  passed. 


It  was  then  arranged,  that  a  decree  should  be  taken 
without  argument  as  a  preliminary  step  to  an  appeal  to 
the  House  of  Lords. 


Mr.  Selwyn,  for  the  heiress-at-Iaw,  next  proceeded  to 
argue  that  the  limitations  were  void  for  uncertainty,  and 
that  this  point  had  been  reserved  on  the  former  occa- 
sions. 

The  Master  of  the  Rolls. 

This  question  arose  sixty  years  ago,  and  if  these  limi- 
tations had  been  void,  the  heir-at-law  ought  to  have 
been  in  the  enjoyment  of  the  estate  during  that  period. 
I  really  consider  thb  question  decided. 

Mr.  Selwyn  next  argued,  on  the  terms  of  the  will, 
that  a  portion  of  the  accumulated  fund,  arising  from 
realty,  was  undisposed  of,  and  belonged  to  the  heiress- 
at-law,  viz.,  the  rents  of  the  property  purchased  with 
the  rents  of  those  estates  which  had  been  purchased 
after  the  testator's  death. 


The 
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The  Mastbr  of  the  Rolls  held  the  contrary,  and        \%h6. 
that  the  question  had  been  determined  by  what  had       '•^^^^ 

taken  place  in  the  administration  suit  of  TheUusson  v.  RpN^tESHAM 

Woodford.  ^^  Olhen 

RoBARTS. 


Sir  F.  Thessiger,  Sir  F.  Kelly,  Mr.  Lloyd,  Mr.  Rolf, 
Mr.  FoUett,  Mr.  Cairns,  Mr.  Russell,  Mr.  Greene,  Mr. 
Cotton,  Mr.  C  JSTatf,  Mr.  Pitman,  Mr.  Bromehead,  Mr. 
C  C  Barber,  Mr.  Bennett,  Mr.  TFicAen^,  Mr.  Freeling, 
Mr.  Kenyon,  Mr.  i^a&er,  appeared  in  the  several  causes 
for  other  parties. 


Abstract  of  Dbcree. 

Declare,  thai  the  manors,  &c.  &c.  devised  by  the  will  of  the  tes- 
tator, and  those  purchased  pursuant  to  the  trusts  of  the  will,  and  any 
cad,  &c.  applicable  to  be  laid  out  in  the  purchase  of  lands,  upon  the 
decease  of  Charles  TheUuuon,  the  last  survivor  of  the  lives,  ''became 
and  were  then  divisible  into  two  lots  of  equal  value." 

That  the  Respondent  Baron  RendUtham  was  the  person  who,  at 
the  time  of  the  decease  of  Charlet  Thellutton,  answered  the  descrip- 
tion in  the  will  contained,  of  **  the  eldest  male  lineal  descendant  then 
living"  of  the  testator's  son  Peter  Itaac  Thellutton,  and  is  entitled 
to  have  such  one  of  the  two  lots  as  the  Respondent  Baron  Rendletham 
shall  choose  conveyed  to  him,  as  tenant  in  tail  male  thereof,  with 
remainders  over,  pursuant  to  the  trusts  of  the  will,  regard  being  had 
to  the  disentailing  assurances. 

*'  Declare,  that  the  Respondent  Charles  Sabine  Augustus  Thellus- 
ton  was  the  person  who,  at  the  time  of  the  decease  of  the  last-named 
Charles  Thellusson.  answered  the  description  in  the  will  contained,  of 
"  the  eldest  male  lineal  descendant  then  living"  of  the  testator's  son 
Charlet  TheUuuon,  and  is  entitled  to  have  the  other  of  the  two  lots 
conveyed  to  him  and  his  heirs,  or  as  he  should  direct,  absolutely. 

Consequential  directions. 

Costs  of  all  parties  out  of  the  fund 


Note. — An  appeal  is  pending  in  the  House  of  Lords. 
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Nov.  7. 


OMMANEY  V.  STILWELL. 


Attdlor,who  £JDWARD  COUCH,  the  mate  of  her  Majesty's 
1845,  on  the  ^^^P  Erebus,  made  his  will  on  the  16th  of  May, 

Arctic  Expedi-  ig45^  whereby  he  devised  and  bequeathed  all  his  estate 
JohnFranklin^  to  his  father,  Captain  James  Couch,  and  be  appointed 
Sw^hid^e  Plaintiff  executor. 

of  fince  June, 

Bumed^in  ^^^      Th®  testator  joined  the  expedition  of  Sir  John  jPronA- 

1856,  under      /jn  to  the  Arctic  Seas.     He  sailed  in  the  Erebus  on  the 

paiticolar  cir- 

cumitances,  to  20th  of  May,  1845,  and  the  expedition  had  never  been 

iTn!^n7S    ^^^^  ^^  ®^"^®  ^®  ^^^^  ^^  "^^^^^  ^^*^'  ^^^^  ^^  ^*® 
JaiifMiry,1850.  living.     It  was  now  assumed  that  the  whole  of  the  ex- 
pedition had  perished. 

Captain  James  Couch  died  in  January,  1850,  and  the 
question  was,  whether  it  was  to  be  presumed  that  he 
survived  his  son  Edward.  In  1854  the  Plaintiff  ob- 
tained probate  o{  Edward  Couch's  will. 

It  was  referred  to  chambers  to  ascertain  when  Edward 
Couch  died,  in  order  to  determine  the  question  of  sur- 
vivorship. The  evidence  relied  on  was,  an  a£Bdavit  of 
Dr.  Rae,  who  had  been  engaged  in  searching  for  Sir  J. 
Franhlin.    He  stated  as  follows : — 

"  1  arrived  at  Repulse  Bay,  in  the  Arctic  Regions,  in 
the  month  of  August,  1853,  and  while  engaged  on  such 
last-mentioned  expedition,  I,  in  the  Spring  and  Summer 
of  the  year  1854,  met  with  a  party  of  the  Esquimaux 
Tribe,  who  had  in  their  possession  and  from  whom  I 
purchased  and  brought  with  me  to  this  country,  on  my 

return 
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return  thereto  in  the  month  of  October,  1854,  Tarious 
articles,  which  have  since  such  my  return  been  identified, 
by  the  name,  initials  or  crests  respectively  engraved 
thereon,  as  belonging  to  or  as  having  belonged  to  the 
said  Sir  John  Franklin  and  some  of  the  officers  under 
him  in  the  aforesaid  expedition  respectively.  That 
among  such  articles  so  purchased  by  me  and  identified 
as  aforesaid,  there  are  the  following,  namely,  a  round 
silver  plate  engraved  with  the  words  and  letters  'Sir 
John  H-ankKn,  K.C.H/"  [He  then  specified  other 
articles,  and  proceeded  : — ] 

''  That  I  also,  in  the  said  Spring  and  Summer  of  the 
year  1864,  obtained  from  such  Esquimaux  Tribe  and 
other  Esquimaux  people,  the  following  information,* 
namely,  that  in  the  Spring,  four  Winters  then  past,  which 
Spring  would  be  during  the  months  of  April  and  Jfoy, 
in  the  year  1860,  whilst  a  party  of  other  Esquimaux 
people  were  killing  seals  near  the  north  shore  of  a  large 
island  in  the  said  regions,  called  King  WUlianCs  ^nd, 
about  forty  white  men  were  seen  by  such  party  of  other 
Esquimaux  people  travelling  southward  over  the  ice, 
dragging  a  boat  and  sledges  with  them  along  the  west 
shore  of  such  island,  and  that  none  of  such  party  of 
white  men  could  speak  the  Esquimaux  language,  so  as 
to  be  understood  by  such  party  of  other  Esquimaux 
people,  but  by  signs  the  latter  were  led  to  believe,  that 
the  ship  or  ships  of  such  white  men  had  been  crushed 
by  ice,  and  that  such  white  men  were  going  to  where 
they  expected  to  find  deer  to  shoot,  and  that  all  such 
white  men  (with  the  exception  of  one  who  was  ap« 
parently  an  officer  or  chief)  were  hauling  on  the  drag 
ropes  of  such  boat  and  sledges,  and  they  were  looking 
thin,  and  from  their  appearance,  they  were  then  sup* 
posed,  by  such  party  of  other  Esquimaux  people,  to  be 
getting  short  of  provisions,  and  they  purchased  of  such 

party 


OmiANEY 
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party  of  other  Esquimaux  people  a  seal  or  a  small  piece 
of  a  seal,  and  that  at  a  later  date  the  same  season,  but 
previous  to  the  disruption  of  the  ice,  such  party  of  other 
Stilwbll.  Esquimaux  people  discovered  on  the  continent  of  North 
America  the  dead  bodies  of  about  thirty  white  men  and 
some  graves,  and  five  dead  bodies  were  also  discovered 
by  them  on  an  island  near  such  continent,  about  a  long 
day's  journey  to  the  north-west  of  a  large  stream  (which 
from  its  description  I  believe  to  be  a  river  called  *BacKs 
Cheat  Fish  Biver*),  in  the  said  regions,  and  that  some 
of  such  dead  bodies  were  in  a  tent  or  tents,  and  others 
were  under  a  boat,  which  boat  had  been  turned  over, 
apparently  for  the  purpose  of  shelter,  and  some  other  of 
such  dead  bodies  lay  scattered  about  in  different  direc- 
tions, and  that  one  of  the  dead  bodies  discovered  on  the 
said  island  was  supposed,  by  such  party  of  other  Esqui- 
maux people,  to  be  that  of  an  officer  or  chief,  as  he  had 
a  telescope  strapped  over  his  shoulders,  and  a  double- 
barrelled  gun  was  underneath  him,  and  that  some  at 
least  of  such  white  men  must  have  survived  until  the 
arrival  of  wild  fowl  at  the  said  places  where  such  dead 
bodies  were  found,  as  the  reports  of  the  firing  ofi*  of 
guns  were  heard  by  such  party  of  other  Esquimaux 
people,  and  the  fresh  bones  and  feathers  of  wild  geese 
were  noticed  by  them  to  be  there. 

**  That  I  verily  believe  such  dead  bodies  (if  so  seen  or 
found  as  aforesaid,  of  which  I  have  no  reason  whatever 
to  doubt)  were  those  or  a  portion  of  the  party  of  the 
said  white  men,  and  that  such  party  of  white  men 
were  persons  who  joined  in  and  lefl  this  country  in 
the  said  expedition  of  the  said  '  Sir  John  Franklin. 
And  from  my  experience  in  the  said  regions,  I  verily 
believe,  that  wild  geese,  in  their  migrations,  would  not, 
from  the  nature  of  the  climate,  reach  at  or  near  tlie 
mouth  of  the  said  river  called  ^Back's  Great  Fish  Biver' 

until 
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until  about  the  latter  end  of  the  month  of  May  or  the  1866. 
first  week  in  the  month  otJune,  and  even  if  they  could 
have  reached  there  before  those  times,  I  say,  from  my 
knowledge  and  experience  of  their  migratory  habits  in 
those  regions,  they  would  not  reach  there  until  about 
the  times  last  mentioned,  as  the  ice  and  snow  do  not 
begin  to  thaw  there  until  about  those  times,  and  there- 
fore there  would  not  be  any  water  or  food  for  their  sus- 
tenance, so  that  the  fresh  bones  and  feathers  of  such 
geese,  mentioned,  by  the  said  Esquimauxs,  as  having 
been  seen  where  such  dead  -bodies  were  said  to  have 
been  found,  as  aforesaid,  lead  me  to  conclude,  that  some 
of  such  white  men  survived  until  at  least  the  latter  end 
of  the  month  of  May  or  the  beginning  of  the  month  of 
June,  in  the  year  1860.*' 

The  Chief  Clerk  thought  that  the  presumption  was, 
that  the  son  survived  the  father.  The  case  was  adjourned 
into  Court  for  argument. 

Mr.  Dickinson  for  the  Plaintiff. 

Mr.  iZ.  Palmer  and  Mr.  Martelli,  for  Thomas  Stil- 
iceU,  the  executor  of  Captain  James  Couch,  contended, 
that  it  must  be  presumed,  under  the  circumstances  of 
this  case,  that  Edward  died  before  his  father. 

Mr.  Lloyd  and  Mr.  SoviU,  for  William  Couch,  one  of 
the  next  of  kin  of  Edward  at  bis  death,  contended,  that 
it  must  be  presumed  that  Edward  survived  his  father, 
inasmuch  as  the  death  of  James  occurred  less  than  seven 
years  since  Edward  had  been  last  known  to  be  alive. 

Sillick  V.  Booth  (a),  Cuthlert  v.  Purrier  (Jb),  Dowley 

V.  Winjield, 
(a)  1  Yuunge  if  C.  (C.  C.)  117.  (6)  2  Phillips,  199. 
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1866.       ▼•  Winfield(a),  were  cited.    And  see   Underwood  y. 
Wing  (&)  and  the  cases  therein  referred  to. 

The  Mabtbr  of  the  Rolu  reserved  judgment. 


Nov,  7.  The  Master  of  the  Rolls. 

This  case  involves  a  question  of  as  great  difficulty  as 
any  I  have  ever  had  to  deal  with ;  not  only  from  the 
want  of  evidence,  but  from  the  tendency  of  the  evidence 
which  exists  to  create  doubt. 

The  sole  question  is,  whether  the  son  or  the  father 
died  first.  The  father  died  in  January ^  I860,  and  the 
son,  who  was  an  active,  strong  young  man,  went  as 
mate  with  Sir  John  FranMin  in  1846,  and  the  question 
is  whether  he  died  before  January,  1860.  That  is  the 
sole  question. 

The  ordinary  presumption,  that  a  person  who  has  not 
been  heard  of  for  seven  years  (c)  would  apply,  if  there 
wer^  nothing  else  on  the  subject.  The  evidence  which 
exists  is  that  of  Dr.  Rae.  He  discovered  the  remains 
of  various  persons  who  had  perished  from  hunger  be- 
longing to  the  expedition  of  Sir  John  Franklin,  It  is 
clear  that  the  persons  who  were  seen  in  April  survived 
the  father ;  they  were  about  forty  in  number,  while  the 
original  number  was  133,  and  no  identity  is  proved. 

In  this  state  of  things,  I  confess  I  cannot  come  to  a 
satisfactory  conclusion  on  the  subject.  My  Chief  Clerk 
is  of  opinion  that  the  son  survived  the  father,  and  has 
made  or  was  about  to  make  a  certificate  accordingly. 

He 

(a)  14  Sim.  277.  referred  to, 

(6)  19  Beat.  459,  and  4 De G.,  (c)  See  19  Car.  2,  c.  6,  s.  2. 

M.  if  G.  653,  and  the  cases  there 
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He  relied  on  the  youth  and  strength  of  the  son.  I  can- 
not see  that  this  conclusion  is  erroneous.  I  cannot  but 
express  my  extreme  inability  to  come  to  a  satisfactory 
conclusion^  but  relying  on  the  chances  in  favour  of  the 
youth  and  strength  of  the  son^  I  see  no  reason  to  differ 
from  the  conclusion  of  the  Chief  Clerk. 

Order  accordingly. 


I 


In  re  CRAVEN.  ^^^j^^ 


N  1810,  the  testator,  by  his  will,  bequeathed  1,000/.  A  testator  be- 
to  his  adopted  daughter  Lydia  Craven^  being  part  ]^(^o/.^partor 

of  the  sum  of  1,200/.  insured  by  him  for  his  whole  life  •  l»^>cy  ^^ , 

^  l,200/.y  and 

in  the  Equitable  Assurance  Office.    The  testator  pro-  the  remaining 

ceeded  in  these  words : — "  but  as  the  growing  advan-  ^^"Jji^^^nSh 

tages  of  the  above  Uquitable  Office,  arising  from  the  taget  aritinp; 

assurance  being  for  1,200/.,  gives  a  privilege  of  being  ^  JJj^  mSaw^* 

considered  as  a  proprietor,  and  deriving,  in  consequence.  By  a  codicil 

a  proportionate  share  in  the  profits,  producing,  by  in-  ],ooo/.to 


spection,  nearly  the  sum  of  300/.  in  the  month  of  Oc-  jj^^^^"* 

tober,  1818,  progressively  increasing  since,  I  do  bequeath  and  in  caie  of 

the  sum  of  200/.,  the  remaining  part  of  the  1,200/.  ^th^f^ 

assured  as  aforesaid,  together  with  all  the  advantages,  dren,  to  hit 

I  A  J        •  •!  •  •         A  r  widow  "or her 

emoluments  and    privileges  ansmg    to  me  from  my  iieira."    The 

assurance  of  the  above-named  sum  in  the  Equitable  j»W?w  died, 

having  he- 
Assurance  Office,  JBlackfriars,  to  my  affectionate  wife  qaeatfied  the 

Roliana  Frances  Craven,  she  paying  all  my  just  debts  \^J[  ^^" 

at  the  time  of  my  decease."  afterwards 

without  chil- 
dren.   Held, 
By  a  codicil,  dated  in  1820,  the  testator  expressed  him-  that  B.  was 

self  as  follows: — ''And  whereas  my  adopted  daughter,  but  that  the' 

since  this  will  was  made,  has  married  and  changed  her  ^  %^(^^ 

name  certainedat 

her  death,  and 
not  at  the  period  of  distribution)  took  the  1,000/.  by  suhstitution. 
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name  to  Smartly,  it  is  my  farther  will,  that  the  sum  of 
lyOOO/L  bequeathed  to  her  shall  now  be  left  to  Mn 
Thomas  Stilwell  and  sons,  in  trust  for  her  and  her  chil- 
dren's use  and  benefit,  they  taking  care  the  principal  is 
not  broken  in  upon,  and  in  case  of  her  demise  without 
children,  the  said  sum  of  1,000/.  is  to  become  the  pro- 
perty of  my  beloved  wife  Roliana  Frances  Craven^  or 
her  heirs.'* 

The  testator  died  soon  after. 

The  testator's  widow  died  in  1836.  By  her  will,  after 
giving  some  plate,  she  bequeathed  as  follows  : — '^  All 
the  remaining  property  I  have  or  may  have,  including 
the  1,000Z.  which  was  left  by  my  beloved  husband  to 
his  adopted  daughter  Lydia  Smartly,  which,  if  she  dies 
without  issue,  he  left  to  me,  I  give  and  bequeath  that 
legacy  to  my  tenderly  attached  niece  and  godchild 
Eleanor  Bellairs." 

At  the  time  of  her  death  the  next  of  kin  of  the  widow 
were  Eleanor  JBellairs,  Mrs.  Holroyd,  Captain  Bellairs 
and  Mr.  Watford  Bellairs. 

Lydia  Smartly  died  in  1866,  without  ever  having  had 
any  children,  but  Mr.  Watford  Bellairs  predeceased  hen 

The  1,000/.  having  been  paid  into  Court  under  the 
Trustee  Relief  Act,  Mrs.  Holroyd  presented  a  petition, 
praying  that  the  fund  might  be  divided  into  thirds,  and 
one-third  paid  to  her,  and  the  other  two*thirds  to  the 
parties  entitled  thereto. 

Mr.  Hothouse,  for  the  Petitioner  Mrs.  Holroyd.  The 
gift  over  to  the  widow  or  her  heirs,  is  a  gift  by  substitution 

to 


In  re 
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to  the  next  of  kin  of  the  widow.    Jacobs  y.  Jacobs  (a) ; 
Doody  V.  Higgins  (&)•    The  1^000/.  is  divisible  amongst 
the  next  of  kin  at  the  period  of  distribution,  and  the      CraVex. 
Petitioner  is,  therefore,  entitled  to  one-third. 

Mr.  Fooks,  for  the  representatives  of  Mr.  Watford 
Bellairs,  argued  that  it  was  divisible  into  fourths, 
amongst  the  next  of  kin,  at  the  death  of  the  widow. 

Mr.  C  Hall,  in  the  same  interest  as  the  Petitioner, 
referred  to  In  re  the  Estate  of  William  Walton  (c). 

Mr.  JR.  Palmer,  for  Eleanor  Bellairs,  claimed  the 
whole  of  the  fund  as  residuary  legatee  of  the  widow, 
contending  that  the  gift  to  the  widow,  or  her  heirs,  was 
an  absolute  gift  to  her.  He  argued  that  the  codicil  was 
referential  to  the  will,  which  shewed  that  the  testator 
intended  his  widow  to  take  all  the  residue  of  the  pro- 
dace  of  the  policy,  after  deducting  the  interests  given 
to  Lydia  and  her  children,  and  that  this  case  was  differ- 
ent from  those  cited. 

Mr.  MarteUi,  for  the  trusteies. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  there  is  no  distinction  between 
this  and  the  other  cases.  I  doubt  whether  the  intention 
of  the  testator  is  carried  into  effect,  by  making  the  gift 
substitutional,  but  the  point  is  settled  by  a  series  of 
authorities. 

The  fund  is  divisible  into  fourths. 

{a)  16  Bean,  557.  (6)  9  Bare,  App.  xxxii. 

(f)  2  Jiir.  N,  S.  363. 
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HALEY  V.  BANNISTER. 

Jan,  16. 

By  hit  wiU,  a   HpHE  testator,  by  bis  will,  gave  10,000/.  Consols  and 

2oJSoo/.^tt  10,000/   Reduced  to  trustees,  for  his  daughter 

daughter  for     Amelia  for  life,  for  her  separate  use,  without  power  of 

mainder  to  her  anticipation,  and  after  her  decease  in  trust  for  her  chil- 

chOdren,  to  be  j,.gjj  ^  tenants  in  common,  to  be  vested  in  them  when 

yetted  at  ' 

twenty-one  or  and  as  they  respectively  should  attain  ''  twenty-one 

^Rtai».^v-  y^*^**'  ^'  ^'®  under  that  age  leaving  lawful  issue  living 

iaroe.    B jr  a     at  his  or  her  death,"   with  a  clause  of  survivorship 

g^dof  t^     amongst  them,  in  c^Lse  any  of  them  should  die  under 

20,000^./' he    twenty-one  without  leaving   any  issue  living  at  his 

to  hit  daughter  death,  and  to  be  vested  at  the  same  ages,  days  or  times, 
for  life,  with 

h^^hildren         '^^  testator  made  a  codicil,  which,  so  far  as  is 

•*<»  Je  "tt^:  material,  was  as  follows :— "  Instead  of  20,000/.  £3  per 

that  the  gift  by  cent.  Consolidated  Bank  Annuities,  and  Three  Bank 

the  oodidl  wat  B^uced  Annuities,  which  I  have  left  to  my  executors 

not  lubtUtu-  '  ^ 

tional,  to  at  to  in  trust  for  my  daughter  Amelia  Haley,  I  leave  them 

uSnt  of  tt  '  '^^  *™®*  ^^^  °^y  ®^^^  daughter  Amelia  Haley  only 
limilartothoie  16,000/.  £3  percent. Consolidated  Bank  Annuities,  that 
and,  therefore,  ^^  ^  ^^Yf  ^fiOOL  £3  per  cent.  Consolidated  Bank  An- 

that  children  '  nuities,    and    7,000/.   £3    per   cent.    Reduced    Bank 

who  died  after  ^ 

attaining  Annuities.'*     He  subsequently  proceeded  as  follows : — 

the^uHf  A?  "  '"^®  15,000/.  £3  per  cent  Consols  and  £3  per  cent. 

d«u[hter,  were  Reduced  Bank  Annuities,  which  I  have  left  to  my  exe- 

wainit  the"     cutors  in  trust  for  my  said  daughter  Amelia  Haley,  is  for 

turviving  chil-  her  lifetime,  and  without  any  control  of  her  present  or 

any  future  husband,  after  her  decease  to  her  children, 

to  be  equally  divided  amongst  them,  or  the  survivors, 

share  and  share  alike** 

The  daughter  had  five  children,  all  of  whom  attained 

twenty-one 
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twenty-one.  Two  of  them  died  in  their  mother's  life- 
time, and  she  died  in  November,  1856.  This  was  a 
petition  for  payment  out  of  Court  of  the  fund.  «. 

BAMMISTBa. 

Mr.  FoUett  and  Mr.  Hastings,  representing  the  in- 
terests of  one  of  the  surviving  children,  argued  that,  by 
the  terms  of  the  codicil,  the  fund  was  divisible  in  thirds 
amongst  the  three  surviving  children. 

Mr.  J2.  Palmer  and  Mr.  A.  Smith,  contra,  argued 
that  the  substituted  legacy  given  by  the  codicil  was 
subject  to  the  same  conditions  and  limitations  as  the 
original  legacy  given  by  the  m\\;^Cookson  v.  Han- 
cock(a),  which  was  affirmed;  and  that,  therefore,  all  the 
children  who  attained  twenty-one  took  a  vested  interest. 
That  it  was  unreasonable  to  suppose,  that  if  a  child 
died  a  day  before  his  mother,  leaving  a  large  family, 
the  testator  intended  they  should  be  excluded. 

Mr.  FoUett,  in  reply,  was  stopped  on  this  point 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  legacy  given  by  the  codicil 
is  a  new  gift  to  those  children  who  survived  their 
mother.  If  it  had  been  a  mere  substitutional  legacy,  it 
would  go  according  to  all  the  trusts  of  the  will.  I  must 
either  cut  all  these  words  out  of  the  codicil,  or  give 
effect  to  them,  and  my  opinion  is,  that  the  meaning  of 
the  will  is  to  give  the  15,000Z.  to  the  survivors.  The 
fund  is,  therefore,  divisible  into  thirds. 

Declare,  that,  according  to  the  true  construction  of 

the 

(a)  1  Keen,  817,  and  2  Myl.  Sf  Cr.  606. 
VOL.  XXlll.  z 
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the  will  and  second  codicil,  only  those  children  of 
Amelia  Haley  took  shares  who  survived  their  mother. 

NoTB.— See  Day  y.  Croft,  4  Bmo.  562,  note(«);  Fenton  y.  Far- 
ington,  2  Juritt,  Jv.  S.  1120;  and  The  Earl  of  Shqfletlnay  y.  7%e 
Duke  of  Marlbonntgh,  7  Sim.  237. 


Jan.  26. 

An  under- 
taking to  pro- 
duce docu- 
nients  to  the 
Plaintiff,niean8 
to  him,  bis  soli- 
citor and 
agents. 

A  Plaintiff 
obtaining  in- 
formation from 
the  production 
of  documents 
in  the  Defend- 
ant's  posses- 
sion, IS  not  at 
liberty  to  make 
it  public,  and 
an  injunction 
will,  if  neces- 
sary, be 
granted  to  re^ 
strain  him. 
A  Plaintiff, 
having  pub- 
lished state- 
ments relative 
to  the  matters 
in  question, 
was,  as  a  con- 
dition for 
makine  an 
order  for  pro- 
duction of  do- 
cuments, re- 
quired to  un- 
dertake, **  not 
to  make  public 
or  communi- 
cate to  any 
stranger  the 
contents  of  such 


WILLIAMS  t;.  THE  PRINCE  OF  WALES  LIFE, 
&c.  COMPANY. 

npHIS  suit  was  instituted  by  the  Plaintiff,  a  share- 
holder,  on  behalf,  &c.,  to  make  the  directors  re- 
sponsible for  large  losses  on  policies  on  the  lives  of 
Mr.  Joddrell,  Mr.  Walter  Palmer  and  others,  which,  it 
was  alleged,  the  directors  had  impropeily  granted. 

Shortly  after  the  filing  of  the  bill,  on  the  usual  sum- 
mons for  an  order  for  production,  it  was  stated  on  affi- 
davit by  the  secretary,  that  the  documents  amounted  to 
37,000,  and  that  it  required  three  months  to  schedule 
them. 

Whereupon  an  order  was  made,  dated  the  19th  of 
December,  1866,  whereby  the  company  were  ordered, 
within  two  months,  to  make  the  usual  affidavit  as  to 
documents,  "  the  Defendants,  by  their  solicitor,  under- 
taking to  produce  to  the  Plaintiff,  on  and  after  the  14th 
of  January,  1857,  such  of  the  said  documents  as  the 
company,  by  their  deed  of  settlement,  are  bound  to 
produce  to  a  shareholder." 

The  Plaintiff  and  the  clerk  of  his  solicitor  attended 
to  inspect,  but  the  Defendants  would  allow  no  inspec- 
tion of  the  Share  Register  Book,  and  would  not  allow 
the  clerk  to  inspect  any  of  the  documents,  insisting  that 

the 
documents." 
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the  PlaiDtiff  alone  was  entitled  to  an  inspection  under 

the  undertaking.    They  also  limited  the  inspection  to 

.  ,,  Williams 

one  hour  per  dtem.  ^, 

Tbb  Prince 
OP  Wales 
A  motion  was  made,  that  the  Defendants  might  pro-     Life,&c. 

duce  "  to  the  Plaintiff,  his  solicitor  or  agent,  the  Share     Com* amy. 

Register  Book"  and  other  documents,  in  accordance 

with  their  undertaking  of  the  1 9th  of  December. 

The  affidavits  of  the  Defendants  stated,  that  the 
Plaintiff,  who  had  but  a  trifling  interest  in  the  company, 
was  desirous  of  damaging  it,  and  that  he  had,  pending 
the  suit,  published  prejudicial  statements  relative  to  the 
matters  stated  by  his  bill.  The  affidavits  also  stated,  that, 
during  the  inspection,  the  solicitor's  clerk  had  conducted 
himself  in  a  noisy,  boisterous,  rude  and  offensive  nanner. 
This  he  abstained  from  answering,  as  having  no  bearing 
on  the  question. 

Mr.  R.  Palmer  and  Mr.  C  71  Simpson  in  support  of 
the  motion. 

Mr.  Selwyn  and  Mr.  Qraham  HiuHnffs,  contrd. 

Tlie  Master  of  the  Rolls. 

I  am  of  opinion,  that  both  parties  are  under  a  mis- 
take as  to  their  rights. 

I  am  of  opinion,  that  every  undertaking  to  produce 
means  the  ordinary  production  in  a  cause,  and  that  an 
undertaking  to  produce  to  the  Plaintiff,  means  to  him, 
his  solicitor  and  agents,  unless  that  be  guarded  against 
and  be  so  expressed.  It  is  said,  that  the  Defendants 
are  only  bound  to  produce  in  the  manner  pointed  out 
by  the  deed;  -that  is  not  the  terms  of  the  undertaking. 

z  2  Therefore 
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WlLLIAMI 

O. 
ThB  PftllfCI 

or  Wales 
LiPEy  &o. 

COMPAMT. 


Therefore  the  Defendants  are  bound  to  produce  the 
documents  at  all  reasonable  times,  and  at  a  reasonable 
notice,  but  in  such  a  manner  as  not  to  interfere  with  the 
business  of  the  company. 

On  the  other  hand,  it  is  not  the  right  of  a  Plaintiff, 
who  has  obtained  access  to  the  Defendants'  papers,  to 
make  them  public.  The  Court  has  granted  injunctions 
to  prevent  it,  and  I  myself  have  done  so,  to  prevent  a 
Plaintiff,  a  merchant,  from  making  public  information 
obtained  under  the  order  for  production. 

I  shall  only  make  the  order  in  this  case,  upon  the 
Plaintiff's  undertaking  not  to 'make  public  or  commu- 
nicate to  any  stranger  to  the  suit  the  contents  of  such 
documents,  and  not  to  make  them  public  in  any  way. 

As  to  the  conduct  of  the  solicitor's  clerk,  I  think  he 
was  right  in  not  answering  these  affidavits;  there  must 
have  been  some  mis*apprehension  on  the  matter.  It  is 
the  bounden  duty  of  every  Plaintiff  who  inspects,  to  do 
it  in  a  quiet,  peaceable  and  decorous  manner,  in  order 
that  the  business  may  be  conducted  in  the  only  way  in 
which  it  is  possible  for  business  to  be  transacted.  If 
the  contrary  course  were  continued,  I  should  hold  the 
Plaintiff  justified  in  withholding  the  inspection  until  it 
was  conducted  in  a  peaceable,  decorous  and  gentlemanly 
manner. 
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TWEEDALE  v.  TWEEDALE.  j^„  ^ 

TN  1841,  Abraham  TweedaU  made  an  equitable  mort-  A  mortgage 
-^    gage  to  Chadwick  o(  some  property  in  Yorkshire  aju^ment 
Street,  by  means  of  a  deposit  of  the  deeds  and  by  a  ^^   V^^ 
memorandam,  whereby  he  agreed  to  make  a  legal  mort-  equitable 
gage  for  2^1.  ^^'^^ 

mortgagee  had 

In  1848,  Abraham  TweedaU  made  a  like  equitable  tice,  but  no  in- 

mortgage  to  the  Plaiptiff,  Samuel  Ticeedale,  of  a  lease-  veitigation  of 

title  or  produc- 
hold  property  in  Alfred  Street,  to  secure  all  moneys  tion  of  deeds 

due  or  thereafter  to  become  due.  2Ss%(£by 

arrangement, 
On  the  2l8t  of  February,  1866,  Abraham  TweedaU  gor'sl^itor 
executed  a  lyal  mortgage  of  both  properties  to  Raw^  S"5*J^*i?* 
stone  to  secure  790/.,  under  circumstances  which  are  mortgagee's 

hereafter  stated  and  which  gave  rise  to  a  question  of  Jf^'^lf**""'   ?^® 

®  ^  Court  conclu- 

notice,  as  to  the  Alfred  Street  property  only,  Rawstone  ded,  that  the 
claiming  no  priority  over  Chadu,ick.  %^^^\ 

mortgage 


On  the  2nd  of  April,  1866,  the  Plaintiff  (being  liable  frting^cham 

to  Chadwick  for  the  amount  of  his  mort8:aG:e,  as  repre-  «"^?  '^^^  ™, 

^  ^  '  ^        the  mortgagee 


laiges, 
),  that 


senting  the  surety)  paid  off  Chadwick,  and  obtained  a  was  affected 
transfer  of  his  equitable  mortgage.  5^.1^7 1>y 

the  mortga- 
The  question  being,  whether  Rawstone  had,  at  the  ff'^thrprior' 

date  of  his  legal  mortgage,  notice  of  the  prior  equitable  equitable  title. 

A,  made 
mortgage  two  equitable 
mortgages  of 
two  aeveral  estates,  the  one  to  A.  and  the  other  to  B,     He  then  executed  a  legal  mort- 
gage of  both  to  C,  who  had  constructive  notice  of  the  prior  equitable  mortgages. 
B,  obtained  a  transfer  of  ^.'i  mortgage.     Held,  that  C.  could  only  redeem  B.,  on 
payment  of  both  debts. 
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1867.  mortgage  of  the  Alfred  Street  property,  it  is  necessary 
to  refer  to  tbe  circumstances  relating  to  the  execution 
of  Rawstone's  mortgage,  which  were  these : — 

In  January,  1856|  Rawstane  obtained  a  judgment 
against  Abraham  Tioeedale  for  791/.,  on  which  ^fi.fa. 
was  issued.  Mr.  Sellers  {RawsUmes  solicitor),  in  his 
evidence,  stated  as  follows: — Early  in  February,  1856, 
Abraham  Tweedale,  through  his  solicitor,  Mr.  Hartley, 
proposed  to  me,  as  solicitor  of  the  Plaintiff  in  the  action, 
that,  in  order  to  save  the  expense  and  scandal  of  a 
seizure,  Abraham  Tweedale  should  give  security  for  the 
judgment  debt,  in  the  shape  of  a  mortgage  upon  the 
freehold  and  leasehold  property,  which  he  represented 
to  me  as  being  a  sufficient  security  for  the  amount.  I, 
as  the  solicitor  of  the  Plaintiff,  accepted  this  offer, 
and  in  order  to  avoid  expense  and  delay,  consented 
that  Mr.  Hartley,  who  was  well  acquainted  with  the 
title  to  the  premises,  should  prepare  the  draft  of  the 
mortgage  to  Rawstone,  and  have  the  same  engrossed, 
which  Mr.  Hartley  accordingly  did.  But  the  mortgage 
deed  was,  of  course,  submitted  to  my  approval  as  soli- 
citor of  Rawstone,  and  I  being  satisfied  with  the  same, 
on  behalf  of  Rawstone,  procured  the  same  to  be  ex- 
ecuted by  Abraham  Tweedale. 

Mr.  Hartley,  in  his  evidence,  confirmed  this,  and  also 
stated  as  follows: — Early  in  February,  1856,  while  in- 
vestigating the  state  of  Abraham  Tweedale' s  affairs,  I 
was  informed  that  the  Plaintiff  either  was  or  had,  at  one 
time,  been  in  possession  of  a  lease  of  certain  premises  in 
Alfred  Street,  belonging  to  my  client,  Abraham  Ikoee- 
dale,  and  on  the  13th  of  February,  1856, 1  wrote  to  him, 
requesting  that  it  might  be  handed  over  to  me.  I  had 
not,  of  course,  the  least  idea  that  the  Plaintiff  had  or 
claimed  any  lien  whatever  on  it,  or  else  I  should  not 

have 


CASES  IN  CHANCERY. 

baye  oiade  the  application  to  him  which  I  did  make. 
The  Plaintiff  returned  no  answer  to  my  letter,  and  I 
was,  consequently,  led  to  believe  that  the  Plaintiff  had 
not  then  the  said  lease,  and  it  was  not  until  the  13th 
*of  If  arch,  1856,  that  I  became  aware  that  the  said  lease 
was  in  his  possession,  or  that  he  claimed  to  have  any 
lien  or  interest  on  it. 

Rawstane  swore  positively,  that,  at  the  time  of  his 
mortgage,  he  had  no  knowledge  or  notion  that  the  lease 
of  the  Alfred  Street  property  was  in  the  Plaintiff's  pos- 
session, or  that  he  had  any  claim  thereon. 

No  investigation  of  title  appeared  to  have  been  made. 

Mr.  JZ.  Palmer  and  Mr.  DickiTison,  for  the  Plaintiff, 
argued,  that  Rawstone,  who  had  the  legal  estate,  had 
nevertheless  constructive  notice  of  the  prior  equitable 
mortgages,  and  that  this,  and  his  neglect  to  investi- 
gate the  title,  were  both  sufficient  to  postpone  him  to 
the  Plaintiff;  fVorthington  v.  Morgan  (a);  Colyear  v. 
Finch  {b). 

Mr.  Lloyd  imd  Mr.  Freeman,  for  Abraham  Tioeedale, 
priocipally  contended,  that  his  mental  capacity  at  the 
time  was  such,  as  to  prevent  his  making  a  valid  mort- 
gage. [It  is  not  necessary  to  advert  to  this  point,  which 
turned  on  the  effect  of  the  evidence.] 

Mr.  Wickensy  for  Rawstane,  contended,  that  he  had 
no  notice,  either  actual  or  constructive,  of  the  mortgage 
of  1848,  and  that,  having  the  legal  estate,  he  was  en- 
titled to  the  first  charge  on  the  Alfred  Street  property. 
Secondly,  that  the  two  estates  having  been  mortgaged 
separately  to  two  different  persons,  he  had  a  right  of 

redeeming 

(fl)  16  Sim,  547.  (5)  19  Beav.  500. 
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1 867.       redeeming  each  separately,  and  was  not  bound  to  cedeem 
both  charges  together ;  and  that  the  transfer  in  1866, 
by  Chadvnck  to  the  Plaintiff,  with  notice,  could  not  alter 
TwEEDALB.    ihe  then  existing  right. 

The  Mastbb  of  the  Rolls,  after  disposing  of  the 
other  point,  proceeded  thus : — 

The  next  question  is  as  to  notice,  and  whether  Mr. 
Rawstane  is  to  be  considered  as  a  purchaser  without 
notice  of  the  Alfred  Street  property.  On  that  part  of 
the  case,  I  must  say,  that  the  evidence  is  by  no  means 
in  a  satis&ctory  state.  This  appears  to  be  the  fair 
result  of  the  affidavits  :— Mr.  Rawstane  obtained  a  judg* 
ment  against  Abraham  Tweedale  for  791/.  Thereupon, 
Abraham  Tweedode's  solicitor  suggests,  that  Rawstane 
should  take  a  mortgage  on  the  property.  No  inquiry 
was  made  or  suggested,  it  was  merely  represented  that 
the  property  was  a  sufficient  security.  No  inquiry 
was  made  as  to  the  title,  or  as  to  any  thing  relating  to 
it,  or  whether  there  were  any  incumbrances  upon  it,  no 
inquiry  was  made  as  to  the  title  deeds,  and  none  were 
produced,  but  it  is  agreed,  simply,  that  a  mortgage  is  to 
be  given  on  the  property.  The  result  of  that  appears  to 
me  to  be,  a  sort  of  mutual  belief,  on  both  sides,  that 
there  were  charges  upon  it,  and  that  it  was  desirable 
that  Abraham  Tweedale  should  give  what  security  he 
could  upon  the  property,  and  subject  to  whatever  charge 
there  might  be  upon  it.  In  order  to  have  the  thing 
completed  as  rapidly  as  possible,  Mr.  Rawstane* s  soli- 
citor asks  Mr.  Abraham  Tweedale^s  solicitor  to  prepare 
the  mortgage  on  behalf  of  both  parties,  and  accordingly, 
it  being  the  duty  and  right  of  the  mortgagee's  solicitor 
to  prepare  the  deed,  it  is  committed  to  Mr.  Hartley^ 
the  mortgagor's  solicitor,  who  prepares  the  deed  on 
behalf  of  both  parties.  I  treat  him,  for  that  purpose, 
exactly  in  the  same  way  as  if  he  were  the  agent  of  Mr. 

Sellers, 
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Sellers,  Mr.  JRawstone's  solicitor,  and  had  prepared  it 
for  him,  and  the  fact  of  his  being  solicitor  for  Abraham 
Tweedale  does  not  at  all  alter  the  character  which^  in 
my  opinion^  he  fills  in  this  particular  transaction ;  for 
this  purpose,  he  was  the  agent  of  Mr.  Sellers,  the  so- 
licitor of  the  mortgagee,  who  must  be  bound  by  the 
knowledge  which  he  possessed  in  the  transaction. 

Being  the  solicitor  of  the  mortgagor,  he  undoubtedly 
had  knowledge  of  the  deposit  of  the  lease  of  the  Alfred 
Street  property,  because,  on  the  13th  of  February,  1856, 
Mr.  Hartley  writes  to  the  Plaintiff  to  ask  him  to  pro- 
duce the  deed ;  therefore  he  believed  that  the  Plaintiff 
had  the  deed,  and  must  have  believed  that  he  had  some 
rights  in  respect  of  it  The  Plaintiff  gives  no  answer ; 
but  why  should  that  dispel  this  belief,  that  he  had  the 
deed  in  his  possession?  On  the  contrary,  there  was 
every  reason  to  concludci  from  his  refusing  or  declining 
to  answer,  that  he  intended  to  keep  the  deed  which 
Mr.  Hartley  had  before  reason  to  believe  was  in  his 
possession,  by  reason  of  his  having  some  claim  or  right 
upon  it.  This  shews  that  Mr.  Rawstone,  or  his  solicitor, 
knew  that  there  were  some  charges  on  this  property. 

All  the  transaction  seems  to  me  to  shew,  as  I  before 
stated,  that  they  were  to  take  the  property  as  a  security 
for  what  it  might  be  worth ;  the  property  was  whatever 
interest  Mr.  Abraham  Tweedale  had  in  it;  in  other 
words,  it  was  taken  subject  to  the  charges  upon  it. 

The  next  question  is,  assuming  this  to  be  so,  whether 
the  Plaintiff  has  any  right  to  tack  the  two  mortgages 
together.  In  the  first  place,  I  will  consider  it  inde- 
pendently of  the  question  of  his  having  notice  of  the 
mortage  made  to  Mr.  Rawstone.  Independently  of 
that,  he  does  this:— He  was  liable  to  pay  Chadmck 

the 
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1867.  the  amoant  of  the  debt,  for  he  was  surety  for  it.  Ac* 
cordiDgly,  he  pays  the  debt,  and  he  gets  the  security 
assigned  over  to  him.  He  had,  by  his  memorandum  of 
1848,  a  security,  not  merely  for  the  money  that  was 
then  due,  but  for  all  the  money  that  might  thereafter 
become  due,  and  one  of  his  liabilities,  on  behalf  of 
Abraham,  was  this  sum  of  2,500/.,  which  was  due  to 
Chadwick.  Thereupon  he  pays  that  off.  Now,  what 
would  be  the  right  of  Abraham  Tweedale  himself?  Would 
he  be  entitled,  after  that,  to  say,  he  would  redeem  either 
of  these  properties  in  the  hands  of  the  Plaintiff  without 
redeeming  the  other  ?  It  is  clear  to  me  he  would  not. 
The  equity  of  redemption  being  vested  in  Abraham  alone, 
he  would  not  be  entitled  to  say  to  the  Plaintiff,  **  you 
shall  give  me  back  one  of  the  properties  upon  payment 
of  the  particular  charge  which  is  on  it,  without  reference 
to  the  remainder."  If  that  be  so,  how  can  Rawstone 
stand  in  a  better  situation  ?  Rawalone,  in  point  of  fact, 
as  I  hold,  took  merely  an  equitable  interest,  with  know- 
ledge of  what  had  taken  place  as  to  the  prior  charge. 
With  notice  he  can  only  stand  in  the  position  of  Abra^ 
ham,  and  be  entitled  to  his  rights  only;  and  if  Abraham 
could  not  have  redeemed  one  property  without  the  other, 
then  I  am  of  opinion,  that  Rawstone  stands  in  no  better 
or  more  fiivourable  situation,  and  that  he  is  not  entitled 
to  redeem  one  without  redeeming  the  other. 

Then  it  is  said,  that  at  the  time  when  the  Plaintiff  re- 
deemed Chadwick,  he  had  notice  of  this  charge  to  Raw^ 
stone,  and,  I  think,  the  fact  is,  that  he  was  perfectly  well 
aware  of  it ;  but  that  does  not  affect  the  case.  He  had 
a  right  to  perfect  his  securities,  and  was  entitled  to  do 
all  acts  necessary  for  that  purpose.  He  was  entitled  to 
redeem  the  securities  as  against  Abraham  Tweedale, 
and  he  was  entitled  to  do  the  same  as  against  i2air- 
stone. 
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Re  GEDYE.  ,     _ 

Jan.  30. 
TN  1854,  the  suit  of  Kay  v.  Smith  (a)  was  instituted  A  solicitor 

against  the  Defendant,  a  solicitor,  to  spt  aside  some  ^^ke^he"" 
securities  given  by  a  party  immediately  on  his  coming  of  defence  of 
age.    The  Defendant,  in  April,  1865,  applied  to  Mr.  citorupon 

Gedye,  another  solicitor,  to  undertake  his  defence,  and  apncy 
,  ,  .  ,     ,  ,  ,  . ,  ,  chai^gea.     On 

the  terms  on  which  he  agreed  to  do  so  were  evidenced  special  peti- 

by  a  letter,  written  by  Mr.  Gedye  to  Mr.  Smith,  and  J|°"'jJ^g*" 

dated  the  2nd  o(  April,  1855,  which  was  as  follows : —   bill  was  or- 
dered, "hav- 
ing regard  to 

"  In  reference  to  your  wish  for  me  to  state  the  terms  ^ent5^*^ 

upon  which  I  should  be  disposed  to  conduct  the  busi-     A  solicitor 

ness  now  pending  in  Chancery  between  Mr.  Kay  and  ^t  the  de- 

you,  I  beg  to  inform  you,  that  such  terms  are  as  fol-  'f"^  °f,  ?"^ 
;  ,        m.         r     ;       .,    ,  .,  ,.  .        ther  solicitor 

lows : — Ist.  That  I  should   be  paid  as  your  solicitor  upon  agency 

properly  employed  in  case  of  success.    2nd.  That  (/"ofX'defe^e 

your  case  fail,  I  will  then  accept  usual  agency  charges,  being  unsuc- 

3rd.  That  you  shall  advance  all  moneys  sufficient  for  entering  into 

the  purpose  of  out  of  pocket  payments  as  the  business  ^^®  agree- 

proceeds.  ter  suppressed 

"  Nicholas  Gedye.      ^~™  {J^^  ^F; 
^  mer  the  exist- 

"  To  George  Smith,  Esq."  ence  of  a 

material  cor- 
respondence, 

The  cause  was  heard  on  the  29th  day  of  February,  jSp^"*^® 

1856,  when  the  Defendant  completely  failed,  and  his  ground  of  a 

failure  was  principally  in  consequence  of  two  letters  madragainft 

gifen  in  evidence  against  him :  one  from  Mr.  Smith  to  !>*"?•.   But  the 
Z.       .  _  -        1    r     ..  t      i*   ^      .T    ini-^    TV  solicitor,  after 

Mr.  Adams,  dated  the  5th  of  Apru,  1854  (6).  the  discovery, 

still  continued 
the  defence 

Mr.  Gedye,  in  October,  1866,  delivered  his  bill  of  without  objec- 
•^  '  '  '  tion.     Held, 

costs,  that  he  was 
not  released 
from  the  con- 
(a)  See  21  Beao.  522.  (6)  Ibid.  525, 531.  tract. 
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THE  ATTORNEY-GENERAL  v.  THE  GOVER- 
NORS OF  THE  FREE  GRAMMAR  SCHOOL 
OF  QUEEN  ELIZABETH  IN  DEDHAM. 

.THE  ATTORNEY-GENERAL  v.  ELLIS. 

THE  ATTORNEY-GENERAL  v.  GRIGNON. 

In  the  Matters  of  the  62  Geo.  3,  c.  101,  The  Charitable 
Trusts  Act,  1863,  and  of  the  several  specified  Cha- 

Jan.  30.  "^^• 

In  charity  X>REVIOUS  to  1671,  a  school-house  was  given  to 
there*ira*vUi-  Dedham  school  by  Dame  Clarke.    The  school 

tor,  this  Court  was  afterwards  endowed  by  William  LittUhury.  who, 
will  not  inter-    ...        .„     ,     .      ,  „    ,    ,^  , 

fere  with  the     by  his  Will,  devised  a  messuage,  called  Ragtnanh,  to 

visitatorial       trustees,  upon  uses  declared  as  follows: — "Whereas 

power,  as  to  '      "^^ 

internal  rega-    the   township  of  Dedham  hath   a  fair    school-house 

managraient,    ^uilded,  with  a  house  joined  to  the  same,  meet  for  a 

unless  there  be  schoolmaster  to  dwell  in,  given  by  one  Dame  Joan 

trust.  Clarke  to  that  use,  and   no  living  pertaining  to  the 

Where  the    game,  I  will,  give  and  bequeath  the  yearly  rents  and 

founder,  the     profits  of  the  aforesaid  messuage,  called  Ragtnarsh," 

^Itor  Md^the  ^^-^  situate  &c.,  of  the  yearly  value  of  20Z.,  to  be  be- 

Court  does  not  stowed  yearly  on  one  schoolmaster,  such  a  one  as  hath 
interfere  as  to  .  v 

the  internal  taicen 

regulations 

and  management,  but  where  the  charity  is  founded  by  a  private  individual,  and  no 
visitor  is  appointed,  and  the  Crown,  by  Royal  Charter,  has  incorporated  the  govemon, 
and  authorized  them  to  make  rules,  this  Court  will  interfere,  if  the  existing  rules  do 
not  carry  into  effect  the  views  and  wishes  of  the  founder,  and,  to  further  the  founder's 
intention,  it  directs  a  scheme,  rendered  necessary  by  the  altered  state  of  cireumstancea 
and  the  progress  of  civilization. 

A  grammar  school,  previously  founded,  was  endowed  in  1571,  and  the  governors 
were,  in  1577,  incorporated  by  Royal  Charter,  giving  them  powers  to  make  rules  and 
elect  governors.  Anerwards,  various  other  charitable  gifts  were  made  to  the  governors 
connected  with  the  schooL  Held,  that,  though  improper  conduct  was  not  even  alleged 
against  the  governors,  this  was  a  proper  case  for  a  scheme,  for  the  purpose  of  puttmg 
the  whole  under  one  uniform  system  of  management. 
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taken  degree  Id  the  University,  as  shall  be  thought        1867. 
meet  to  teach  the  grammar  school  and  writing  school,      '^^•v-^^ 
and  that  freely  for  ever,  after  this  order  following : —     General' 
Item,  I  will  that  the  said  master,  for  his  yearly  stipend         ^« 
of  20/.,  shall  teach  the  grammar  school  and  to  write      Scbool. 
twenty  of  the  poorest  men's  children  of  Dedham^  &c., 
until  lit ''  to  go  to  further  schools,  as  the  Universities 
of  Oxford  and  Cambridge.'*      He  then  gave  farther 
directions  and  powers  to  his  executors  and  assigns,  and 
to  the  Vicar  of  Dedham  and  four  of  the  chief  and  most 
honest  of  the  town  of  Dedham. 

By  letters-patent,  dated  the  14th  day  of  May,  1577, 
her  Majesty  Queen  Elizabeth  granted  and  ordained, 
that  the  twenty-four  persons  therein  named  should  be 
governors  of  the  free  grammar  school,  and  that  they 
and  their  successors  should  be  and  become  one  body 
corporate,  under  the  name  of  "  The  Oavernors  of  the 
Free  Grammar  School  of  Queen  Elizabeth  in  Dedham** 
The  governors  were  thereby  empowered  to  make  and 
carry  out  such  orders  and  rules,  for  the  government  and 
management  of  the  school,  as  they  or  the  major  part  of 
them  should,  from  time  to  time,  think  meet.  And  it 
was  thereby  ordained,  that,  as  often  as  any  one  or 
more  of  the  governors  should  die,  it  should  be  lawful 
for  the  survivors,  &c.,  to  appoint  a  successor.  Power 
was  given  of  taking  and  holding  the  lands  aforesaid, 
and  other  lands  of  the  clear  yearly  value  of  40Z. ;  and 
that  the  governors  or  the  major  part  of  them  should 
have  power  to  make  orders  and  rules  for  the  better 
government  of  the  school,  and  to  alter  and  correct 
them,  from  time  to  time,  as  they>  or  the  major  part  of 
them,  should  think  fit. 

On  the  25th  July,  1579,  soon  after  the  date  of  the 
letters-patent,  statutes,  thirteen  in  number,  were  agreed 

on 
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on  by  the  gofemon,  to  which  some  alteratioDs  and 

addttums  had  sobaeqiiently  been  made. 
Attokvbt- 
Gbbbbal 

_^  -f  •  The  school  was  conducted  by  the  head  master,  who 

TbeDsDHAM         ...  ,  .      ,  • 

School,      received  the  net  income,  and  was  permitted  to  take 

boarders,  and  he  was  assisted  by  three  under  masters. 

The  boys  on  tbe  foundation  were  instructed  in  French 

and  drawing  at  an  additional  charge. 

There  were  a  number  of  other  charitable  gifts  con- 
nected with  the  school  and  for  the  benefit  of  Dedkam, 
which  were  specified  in  the  petition,  yiz.: — CardinaTs, 
in  1596,  whereby  he  devised  lands  to  the  governors  for 
the  maintenance  of  poor  scholars  sent  fiom  the  school 
to  Cambridge,  and  in  default  for  the  **  maintenance  and 
government  of  the  school,"  as  the  governors,  in  their 
discretion,  should  think  fit.  Lands  at  Chattesham  and 
a  tenement  called  ''  Caggs  Croft,**  and  a  piece  of  land 
called  ^* Purvey  Heath"  were  vested  in  the  governors 
upon  trusts,  which  were  unknown. 

Tbe  English  school  was  founded  by  Edward  Shear* 
man  in  1599,  who  devised  a  schoolmaster's  house  to  the 
governors.  An  addition  to  both  schools  was  made  by 
the  will  of  John  Mar$h  in  1642,  who  devised  to  the 
governors  a  rent-charge  of  6/.  per  annum. 

There  were  also  almshouses  under  the  will  of  Dunter 
in  1517,  Littlebury  in  1571,  and  moneys  left  by  Little^ 
bury,  May  and  by  several  other  persons,  to  be  let  out 
in  loans. 

By  the  decree,  on  further  directions,  in  1864,  an  old 
conveyance  of  Cardinali  lands  was  set  aside,  and  a 
scheme  directed  in  respect  of  them. 

In 
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In  May^  1865,  the  Attorney-General  presented  his       1857. 

petition  in  the  above  causes  and  matters,  stating  tl.c      ^^*v-^^ 

above  (amongst  other)  matters,  and  "  that  it  would  be      Genbral' 

greatly  for  the  benefit  of  the  objects  of  the  before-men-  _     *• 
.       ,     1     .  .        ,  ,       .  1^     1^  ,  Tl>«  Dedham 

tioned  chanties,  that,  concurrently  with  the  settlement       School. 

of  the  scheme  directed  by  the  order  of  1854,  a  scheme 
should  be  settled  for  the  administration  and  manage- 
ment of  all  the  before-mentioned  charities.  The  petition 
prayed,  that  inquiries  might  be  directed  of  what  the 
property  belonging  to  the  several  charities  consisted, 
and  that  a  scheme  might  be  settled  by  this  Honourable 
Court  for  the  management  and  regulation  of  the  free 
grammar  school  and  English  school,  respectively,  and 
of  the  exhibitions,  and  for  the  extension  of  the  benefits 
thereof  respectively,  and  that  provision  might  be  made 
for  the  future  appointment  of  the  governors  of  the 
grammar  school,  under  the  power  contained  in  the  let- 
ters-patent, and  under  the  sanction  of  the  Court,  and 
also  that  a  scheme  might  be  settled  for  the  regulation 
and  management  of  the  several  other  charities,  and  for 
the  application  of  the  income. 

The  governors  appeared,  and,  making  no  opposition, 
the  order  was  made  on  the  23rd  of  Mny^  1855.  A 
scheme  was  prepared  in  Chambers,  which,  the  governors 
alleged,  contained  very  numerous  and  minute  regula- 
tions as  to  all  the  details  connected  with  the  free  gram- 
mar school  and  the  management  thereof,  in  every  parti- 
cular, as  fully,  in  all  respects,  as  if  no  charter  whatever 
empowering  the  governors  to  make  orders  and  rules  for 
the  government  thereof,  and  to  alter  and  correct  the 
same,  from  time  to  time,  as  they  should  think  fit,  had 
existed ;  and  that  such  scheme  not  only  superseded  the 
royal  charter  incorporating  the  governors,  but  also  con- 
tained provisions  for  associating  with  them  certain  ex 
officio  trustees  not  authorized  by  such  charter,  and  pro- 

voL.  XXIII.  A  A  visions 
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1857.       TisioiiB  for  the  election  of  future  governors  wholly  at 

^■^^/^^      variance  with  the  terms  of  such  charter. 
ArroftSET- 
Gbvbkai. 

«•  The  governors  objected  to  the  scheme  in  Chambers, 

School.  but  found  themselves  bound  by  the  order  of  the  23rd  of 
May^  1865.  They  now  presented  this  petition,  stating 
the  before-mentioned  matters,  and  that  their  abstaining 
from  opposing  the  order  made  on  the  Attomey-Grene- 
ral's  petition  had  proceeded  on  an  entire  misunder- 
standing of  the  effect  thereof,  and  of  the  consequences 
of  directing  a  scheme  as  to  the  grammar  school.  The 
governors  moreover  stated,  that  no  complaint  had  ever 
been  made  of  any  misconduct  by  them,  in  the  exercise 
of  the  powers  given  to  them  by  their  charter,  and 
they  insisted,  that  neither  they  nor  their  successors 
ought  to  be  deprived  of  any  of  the  powers  conferred  by 
such  charter,  by  reason  of  their  having,  through  a 
misunderstanding,  omitted  to  object  to  the  order  of 
the  23rd  day  of  May^  1855,  at  the  time  the  same  was 
made ;  that  they  had  not,  in  fact,  any  power  to  deprive 
their  successors  of  the  rights  conferred  by  such  charter, 
by  any  consent  on  their  parts,  and  that  this  Court  had 
no  jurisdiction  to  deprive  the  Petitioners  and  their  suc- 
cessors of  the  powers  thereby  conferred  on  them,  by 
establishing  a  scheme  for  the  regulation  of  the  grammar 
school,  independently  of  the  powers  conferred  on  the 
governors  by  the  letters-patent  of  Queen  Elizabeth. 
They  prayed  that  the  petition  of  the  Attorney-General 
might  be  reheard,  and  that  the  order  made  thereon  on 
the  23rd  day  of  May,  1855,  might  be  varied,  so  far  as 
the  same  directed  a  scheme  to  be  settled  for  the  ma- 
nagement and  regulation  of  the  free  grammar  school, 
and  also,  so  far  as  the  same  directed,  that  provision  be 
made  for  the  future  appointment  of  the  governors  of 
the  grammar  school. 

Mr. 
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Mr.  Rendattf  in  support  of  the  petition,  ai^ned,  that, 
in  the  absence  of  an  improper  exercise  of  the  powers  of 
the  govemorSy  the  Court  had  no  jurisdiction  to  interfere      General 
with  their  rights  conferred  on  a  corporate  body  by  royal  •• 

charter.  School. 

He  cited  A  tiomey^  General  v.  Smart  (a);  Attorney- 
General  v.  MiddUton  (6)  ;  Attorney^General  ▼•  The 
Governors  of  the  Foundling  Hospital  (c);  Attorney^ 
General  v.  The  Corporation  of  Bedford  (d)]  Attorney- 
General  v.  The  Dean  and  Canons  of  Christchurch  («) ; 
Attorney- General  ▼.  Lord  Clarendon  < f) ;  Attorney^ 
General  v.  The  Governors  of  Skerbome  Grammar 
School  (<7). 

The  Attorney-General  and  Mr.  T.  H.  Terrell  were 
not  called  on. 

The  Ma8T£R  of  the  Rolls. 

The  view  I  take  of  these  cases  is  this  : — What  this 
Court  looks  at,  in  all  charities,  is  the  original  intention 
of  the  founder,  and,  apart  from  any  question  of  illegality 
and  various  other  questions,  this  Court  carries  into  effect 
the  wishes  and  intentions  of  the  founder  of  the  charity ; 
and  where  it  sees  that  those  intentions,  have  not  been 
carried  into  effect,  it  rectifies  the  existing  administration 
of  the  charity  for  that  purpose.  If  it  cannot  carry  them 
into  effect  specifically,  it  carries  them  into  effect  as 
nearly  as  may  be,  and  with  as  close  a  resemblance  to 
them  as  it  can. 

With  respect  to  the  internal  regulation  and  manage- 
ment 

(a)  1  Ve*.  ten,  72.  (0  Jacob,  479. 

(b)  2  Ves.  ten.  327.  (/)  17  Va.  491. 

(c)  2  Va.jun.  42.  (£)  18  Beat,  256. 
id)  2  Va.  Men.  605. 

aa2 
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1857.       ment  of  a  charity,  apart  from  any  question  of  breach  of 

^■^■^^'^^^      trust,  if  the  original  founder  of  the  charity  has  appointed 

General     ^  visitor  for  the  purpose  of  seeing  that  certain  parts  of 

^    ^*  the  internal  ret^ulation  are  carried  into  effect,  this  Court 

The  Dedhah    ^  .^  .,,..  .,  ,. 

School,      does  not  interfere  with  the  visitatorial  power,  unless  it 

finds  a  breach  of  trust;  that  is,  something  totally  at 
variance  with  the  views  of  the  founder.  Wherever  the 
Crown  founds  a  charity,  this  Court  treats  the  Crown 
as  the  permanent  authority  and  visitor  of  the  charity, 
unless  where  the  Crown  has  thought  fit  to  appoint  a 
special  visitor ;  and  in  these  cases,  it  is  necessary  to 
apply  to  the  Lord  Chancellor,  by  petition,  in  his  visita- 
torial character,  to  exercise  jurisdiction  on  behalf  of  the 
Crown  as  visitor.  This  jurisdiction  is  quite  distinct 
from  the  ordinary  jurisdiction  exercised  by  the  Court. 
But  where  the  Crown  itself  grants  a  charter  of  incorpo- 
ration, or  a  charter  appointing  governors,  and,  at  the 
same  time  that  it  incorporates  them,  gives  them  the 
power  to  make  rules,  and  all  this  with  respect  to  a 
charity  founded  by  somebody  else;  in  that  case  the 
Court  infers,  that  the  Crown  does  what  the  Court  of 
Chancery  would  do  by  decree  in  any  such  case,  viz. 
that  it  grants  that  charter  with  tlie  view  and  intention 
of  carrying  into  effect  the  views  and  wishes  of  the  ori- 
ginal founder ;  and  accordingly  when,  as  in  this  case, 
the  Court  finds  thereafler  that  those  rules  and  those 
regulations  do  not  carry  into  effect  the  views  and  wishes 
of  the  original  founder,  this  Court  interposes  to  make 
such  a  scheme  for  the  purpose  of  furthering  the  inten- 
tions of  the  founder,  as  may  have  been  rendered  neces- 
sary by  the  altered  state  of  circumstances  and  the 
increased  civilization  of  the  country.  That,  I  appre- 
hend, is  the  foundation  of  the  jurisdiction  which  this 
Court  exercises  in  those  cases,  and,  accordingly,  I 
have,  in  a  great  number  of  instances,  interfered,  where 
there  has  been  a  charter  of  incorporation  and  a  direc- 
tion 
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tion  to  the  governors  or  persons  to  make  roles,  and  I 

have  directed  a  scheme  where  the  altered  circumstances 

of  the  charity  have  made  it  necessary^  for  the  purpose  of     Gbneral' 

carrying  into  effect  the  wishes  and  views  of  the  original         -^' 

founder.  School. 

That  disposes,  in  my  opinion,  of  the  question  of  juris- 
diction. Whether  this  was  a  proper  exercise  of  the 
jurisdiction  of  the  Court,  I  have  not  had  so  fully  brought 
to  my  attention.  Mr.  Rendall  says,  I  proceeded  on  no 
evidence  at  all,  and  that,  in  point  of  fact,  the  question 
was  not  argued ;  but,  as  I  understand  from  the  Attorney- 
General,  the  case  was  of  this  nature :  viz.,  that  these 
governors  of  the  school  had  acquired  in  their  own  per- 
sons various  other  charities  proceeding  from  other 
sources,  all  of  them  connected  with  this  school,  but 
with  respect  to  which  there  was  no  charter  and  no 
regulations  by  which  the  Court  could  know  how  to 
proceed;  the  Court,  in  that  state  of  circumstances, 
thought  it  desirable  that  all  these  should  be  consolidated 
together,  and  be  put  under  one  uniform  system  of  ma- 
nagement. This  appears  to  me  to  be  a  reasonable  and 
proper  thing. 

That  being  so,  upon  the  consideration  of  the  scheme, 
it  is  quite  open  to  say,  that  the  system  which  the  gover- 
nors have  hitherto  pursued,  and  the  powers  which  they 
have  exercised,  have  been  so  beneficial  to  the  school, 
as  to  make  it  desirable  that  they  should  be  continued 
for  the  future;  but  that  is  a  matter  for  consideration  in 
Chambers  in  settling  the  form  and  terms  of  the  scheme. 
On  that  point,  I  express  no  opinion,  because  that  is  open 
to  me  to  consider  in  Chambers;  but  on  the  question 
of  the  jurisdiction  of  the  Court,  I  entertain  no  doubt 
of  the  jurisdiction  and  the  power  of  this  Court. 

Dismiss  the  Petition. 
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SMEDLEY  V.  VARLEY, 

Jan,  30. 

Purchase  by  a  HpHE  testator,  by  his  will,  gave  his  real  and  personal 

executoHVom  estate  to  Varley  and  Winstanley^  in  trust  to  sell, 

his  cttiui  que    ^nd  hold  one  moiety  of  the  produce  for  Varley  bene- 

trutl  of  a  por-  ^  i  v^ 

tion  of  an  un-  ficially,  and  the  other  moiety  for  the  testator's  nephews 

Sdue^e^wde'  ^^^  nieces.   Varley  was  himself  a  solicitor,  and  had  beea 

All  executor  employed  by  the  testator, 
purchased  a 
share  of  the 

residue,  and,        The  testator  died  in  1864,  and  his  executors  proved 
in  an  admtnis-  ,  .        ... 
tration  suit,  he  his  Will, 
was  ordered  to 
pay  the  assets 
into  Court,  In  1855,  four  of  the  nephews  and  nieces,  each  of 

amount  of  the  ^^^^  ^*^  entitled  to  one-sixteenth  of  the  estate,  sold 
purchased        and  conveyed  their  shares  to  Varleyy  the  trustee  and 

wards,  in  an- "  executor,  in  consideration  of  830/.  paid  to  each. 

other  suit,  the 

purchase  was 

set  aside.  No  particulars  and  no  valuation  of  the  property  ap- 

Held,  that  the  pgared  to  have  been  made,  and  the  value  had  not  eyen 

executor  was      ^  ' 

not  entitled,      now  been  ascertained,  but  the  accounts  were  .being 

thel^lt^''  taken  in  another  suit  of  Warbrick  v.  Varley.      The 

tion,  to  a  de-     vendors  had  no  professional  assistance, 
cree  for  repay- 
ment of  the 
consideration         jn  Warbrick  v.  Varley^  on  an  application  that  the 

that  it  must  he  Defendant  should  pay  12,000/.  into  Court,  he  claimed 
Co  t"'°th  ^^'^  ^^  legatee  and  one-fourth  as  purchaser,  and  there- 
adniiniatration  upon  the  sum  of  3,000/.  only  was  ordered  into  Court. 


suit. 


This  suit  was  instituted  by  the  four  residuary  legatees 
to  set  aside  the  transaction. 

Mr.  FolleU  and  Mr.  Amphhtt,  for  the  Plaintiffs, 

argued, 
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argued,  that  this  transaction  was  one  which  could  not       1867» 

stand  in  a  CJourt  of  Equity.  >«^s/-w 

Smbdlbt 

V. 

Mr.  R.  Palmer  and  Mr.  J.  H.  Palmer,  for  the  exe-      Varlby. 
cutors,  resisted   the  decreei  and  insisted,  that  if  the 
transaction  should  be  set  aside,  it  could  only  be  upon 
repayment,  by  the  Plaintiffs  to  the  Defendant,  of  the 
3,320/.  which  he  had  paid  as  the  consideration. 

Mr.  WigUsworth  for  another  Defendant. 


The  Mastbb  of  the  Rolls. 

In  this  case,  a  trustee  of  the  testator's  will  purchased 
of  his  ceituU  que  trust  some  shares  of  the  residue.  This 
Court  will  not  allow  such  a  transaction  to  stand,  except 
under  circumstances  of  great  specialty,  and  when  it  is 
clear  that  every  species  of  protection  has  been  given 
to  the  cestuis  que  trust;  this  was  not  the  case  in  the 
present  instance.  Whether  the  purchase  was  at  an 
undervalue  or  not  I  do  not  know,  and  that  can  only  be 
ascertained  when  the  accounts  have  been  taken  in  the 
other  suit.  But  I  am  of  opinion  that  this  is  wholly  im- 
material, the  transaction  being  one  which  this  Court 
cannot  allow  to  stand,  for  it  is  clear  that  the  Plaintiffs 
knew  nothing  about  the  value. 

The  only  question  is,  on  what  terms  the  transaction 
is  to  be  set  aside?  The  usual  rule  is,  to  reinstate  the 
parties  in  the  same  situation  in  which  they  were  at  the 
purchase,  i.e.  the  vendor  to  repay  the  purchase-money 
which  he  has  received,  and  the  purchaser  to  reconvey 
the  property  he  has  sold.  It  is  obvious,  however,  that 
this  rule  is  not  applicable  to  every  species  of  case.  In 
this,  I  am  of  opinion  that  the  830/.  ought  not  now  to 
be  repaid  to  the  Defendant.    The  state  of  the  case  is 

this :— 
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this: — it  appears  that,  in  the  admiDiBtration  suit,  a 
balance  is  due  from  Varley  on  the  accounts  exceeding 
12^000/.  On  an  application  being  made  to  pay  the 
amount  into  Court,  the  Defendant  said,  *^  I  am  entitled 
to  one  half  as  residuary  legatee  and  to  one-fourth  as 
purchaser."  The  Court  thereupon  ordered  3,000/.  only 
to  be  paid  into  Court.  If  it  had  not  been  for  this 
purchase,  he  would  have  been  ordered  to  pay  at  least 
6,000/.  into  Court. 

I  am  of  opinion,  that  the  utmost  the  Defendant  can 
ask  is,  that  this  purchase-money  shall  be  paid  into  Court 
in  the  administration  suit,  and  when  that  has  been  done, 
the  total  amount  in  Court  will  not  exceed  6,320/.  in  re- 
spect of  the  residue  in  the  hands  of  the  executors,  which 
exceeds  12,000/.  I  shall  direct  the  money  to  be  paid 
into  Court  and  give  liberty  to  any  party  to  apply. 

This  is  a  transaction  which  this  gentleman  ought 
never  to  have  allowed  to  come  into  Court,  and  he  must 
pay  the  whole  of  the  costs. 
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READE  V.  LOWNDES.  Jan.  23,  24. 

Feb.  11. 
npHE  judgment  of  the  Court  contains  a  complete  Surety, bvsub- 

'^     statement  of  this  case.  ing^withthV 

creditor,  held 

Mr.  FoUeti  and  Mr.  jRoti^c/t^  appeared  for  the  Plain-  a  principal. 

tiff  and  ^  Judgment 

having  been 
obtained 

Mr.  R.  Palmer  and  Mr.  Faber,  and  Mr.  Selwyn  and  J^^Vhe^'' 
Mr.  Greene  for  the  Defendants.  entered  into  a 

new  arrange- 
ment with  the 

Owenv.  Homan(a);  Denton  v.  Godfrey  (b);  Clarke  creditor  (irre- 

^     :f  \  /  >  apective  of  the 

▼.  Clement  (c);  Crawley  v.  Lidgeat{d);  Fowell  v.  For-  principal 

rest{e);  Brooks  v.  Stuart {f);  EnglUh  v.  Darley(g);  IS^^^^cu- 
Crawthome  v.  Swinburne  (A) ;  May  hew  v.  Crickett  {i),  tion  was  not 
Samuell  v.  Howartk{k)  were  cited.  he 'kept  up 

certain  poli- 
cies for  secu- 

nug  the  debt 

Held,  that 
A.  B,  became 


The  Master  of  the  Rolls.  principal,  and 

•^  not  surety,  by 

the  new  ar- 
This  is  a  suit  to  relieve  the  Plaintiff  from  the  liability  langement, 

he  entered  into  with  the  Defendant  Charles  Lowndes,  on  J^^yent"* 

the  ground  that  the  Plaintiff  was  surety  only  in  the  dealing  be- 

transaction  in  which  Mr.  Lowndes  advanced  his  money,  ^[^^^  g^;^^  ^^^ 

and  that  Mr.  Lowndes,  having  since  discharged  the  prin-  cipal  debtor 
•     1J1  0  t  *ii.  1    would  annul  it. 

cipal  debtor  from  the  payment  of  the  debt  contracted,  Therefore,  the 

has  thereby  released  the  Plaintiff,  the  surety,  from  his  ^^^^  ***^ 

liabil  i ty .  taken  the  prin- 

mt      cipal  debtor 
*        in  execution, 

(fl)  13  Beao.  196,  and  3  Mac.  (/)  9  Ad.  *  £/.  854.  h?m  witS^ 

*  Got.  378.  {g)  2  B.  *  P.  61.  payment, 

(6)  11  Jtirift,  800.  (A)  14  Va.  160.  ^Jm  that 

(c)  6  Term  Rtp.  525.  (t)  2  SwanU.  185.  ^    b  was  not 

(rf)  Cro.  Jae.  338.  {k)  3  Mer.  272.  thereby  re- 

(0  2  &ttiMf.  E.  6th  ed.  47  Gg.  leaded. 


Rbaob 

V. 
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1857.  '^^^  statement  of  the  facts  of  this  case,  as  far  as  they 

are  necessary  for  the  purpose  of  explaining  the  grounds 
of  nay  decision,  need  be  but  very  summary^  because  the 
LowNOBB.  decision  must,  in  my  opinion,  turn  on  the  effect  of  the 
transaction  in  April,  1852,  which  I  shall  refer  to  iu 
greater  detail. 

The  Plaintiff  had  the  misfortune  to  discover  a  new 
and  possibly  a  valuable  mode  of  producing  metallic  inks 
and  salts,  and  he  became  the  patentee  of  his  invention. 
In  March,  1847,  he  assigned  the  patent  to  JE.  Dun- 
combe  Lines,  in  consideration  of  receiving  a  share  of 
the  profits,  but  so  as  not  to  constitute  any  partnership 
between  them.  Mr.  Lines  formed  a  partnership  to  work 
the  patent  with  another  gentleman  of  the  same  name, 
and  also  with  a  brother  of  the  Plaintiff.  They  had  no 
capital  to  enable  them  to  carry  on  the  concern,  and 
they  applied  to  Mr.  Charles  Lowndes  to  advance  them 
6,000/.,  for  the  purpose  of  establishing  the  concern. 
This  he  consented  to  do  on  certain  terms,  which  were 
embodied  in  a  deed  of  the  10th  of  May,  1848,  to  which 
the  Plaintiff,  the  three  partners  and  Mr.  Lowndes  were 
all  parties. 

By  this  deed,  the  6,000/.  was  to  be  advanced  to  the 
partnership,  with  a  stipulation  that,  if  there  was  a  loss 
sustained  in  carrying  on  the  concern,  it  was  to  be  made 
good  by  the  Plaintiff  and  the  three  partners,  in  certain 
proportions,  of  which  the  Plaintiff's  share  was  seven- 
twenty-eighths,  or  one-fourth  of  the  total  loss.  I  think 
that  the  effect  of  this  deed  was,  to  make  the  Plaintiff 
liable  as  surety,  but  not  as  principal,  to  Mr.  C  Lowndes, 
for  the  whole  6,000/.  advanced,  if  it  were  not  paid  by 
the  three  partners,  and  further,  that,  in  the  event  of  a 
loss,  it  made  the  Plaintiff  liable,  as  principal,  for  one- 
fourth  of  the  loss,  but  no  further. 

The 
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The  concern  was  expensive  and  unprosperouSi  and  in 
the  beginning  of  1861,  Mr.  C.  Lowndes  was  a  creditor 
of  the  concern  for  principal  and  interest^  in  respect  of 
the  money  advanced,  to  the  amount  of  13,440/.  In  the 
latter  end  of  March^  1851,  six  deeds  were  executed, 
four  on  the  22nd  and  two  others  on  the  24^h  and  26th 
days  of  that  month. 

By  the  first  of  the  four  deeds  the  Plaintiff  relinquished 
all  his  claims  under  the  original  assignment  to  E*  D. 
Lines  in  March^  1847. 

By  the  second  deed,  the  Plaintiff  covenanted  to  pay 
the  6,0002.  to  the  Defendant  Charles  Loumdes,  and  also 
the  premiums  which  would  become  due  on  certain  po- 
licies of  assurance  for  4,000/.,  which  had  been  effected 
at  the  expense  of  the  firm,  for  the  insurance  of  his  life. 

By  the  third  deed,  the  policies  were  assigned  by  the 
firm  to  Charles  Lowndes^  as  a  securety  for  the  repayment 
of  the  6,000/. 

By  the  fourth  deed,  the  deed  of  the  10th  of  May^ 
1848,  was  put  an  end  to,  and  the  covenants  declared  to 
be  at  an  end,  and  regulations  were  made  for  the  future 
conduct  of  the  business. 

By  the  deed  of  the  24th  of  that  month,  these  securi- 
ties were  assigned  to  Defendant  William  Lowndes^  the 
brother  of  Charles  Lowndes^  and  on  the  26th  they  were 
assigned  to  Mr.  Tindale  to  secure  2,000/.  advanced  by 
him.  Therefore  at  the  time  when  the  arrangement  was 
entered  into,  which  was  carried  into  effect  by  these 
deeds,  the  Plaintiff  was  liable  as  surety  for  6,000/.,  and 
as  principal  for  one-fourth  of  the  losses  of  the  firm,  ex- 
ceeding apparently  the  sum  of  3,000/. 

In 


Reads 
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Id  February,  1852,  Mr.  C.  Lowndei  brought  an  ac- 
tion against  the  Plaintiff  to  recover  the  6,000/.  and 
interest  at  10/.  per  cent,  per  annum,  under  the  covenant 
LowNDBi.     contained  in  the  second  deed  of  22nd  March,  1861. 

There  was  obviously  no  defence  to  such  an  action, 
but  an  arrangement  was  entered  into  between  the 
Plaintiff  and  the  Defendant  C  Lowndes,  which  was  to 
this  effect:— On  the  Slst  March,  1852,  judgment  was 
entered  up  in  the  action  for  the  full  amount  claimed, 
viz.,  6,613/.  3s.,  besides  the  costs,  but  this  amount  was 
to  be  reduced  to  4,000/.,  the  amount  of  the  policies 
aforesaid,  and  the  Plaintiff  was  to  give  up  the  proceeds 
of  his  living  for  the  purpose  of  paying  the  premiums  on 
the  policies  as  they  accrued  due ;  if  4,000/.  should  be 
paid  by  the  firm  of  Lines  Sc  Co.,  immediately  thereupon 
the  liability  of  the  Plaintiff  was  to  cease,  and  the  poli- 
cies were  to  be  reassigned  to  him.  This  arrangement 
was  carried  into  effect  by  two  deeds  of  the  26th  and 
27th  of  April,  1852.  By  the  former  of  these  deeds  the 
Plaintiff  appointed  Horace  Cuerton  his  receiver,  to  get 
in  the  proceeds  of  his  living,  the  vicarage  of  Stone,  and 
to  hold  the  same  on  trust,  in  the  first  place,  to  pay  the 
premiums  on  the  policies,  in  the  next  place  to  retain  his 
own  poundage  at  5/.  per  cent  on  the  amount  received, 
and  lastly,  to  pay  the  balance  to  the  Plaintiff.  The 
other  deed  bore  date  the  27th  of  April,  1852;  it  was  in 
the  form  of  articles  of  agreement;  it  was  executed  by 
Charles  Lowndes  of  the  first  part,  William  Lowndes  of 
the  second  part,  Henry  Tindale  of  the  third  part  and 
the  Plaintiff  of  the  fourth  part  It  recited  that  Charles 
Lowndes  had  recovered  judgment  in  the  action  of  cove- 
nant for  6,613/.  3^.,  and  the  costs  of  the  suit,  and  that 
the  judgment  had  been  duly  entered  up  and  registered  ; 
it  further  recited,  that  on  the  request  of  the  Plaintiff  the 
three  other  parties  to  the  deed  had  agreed  not  to  sue  out 

execution 
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execution  on  the  judgment,  on  the  terms  which  I  have  1857. 
already  mentioned,  and  that  they  had  also  further  con- 
sented, on  the  request  of  the  Plaintiff  (provided  the 
policies  were  kept  in  full  force  by  the  Plaintiff  until  his 
death)  to  limit  his  liability  under  the  judgment  to  the 
sum  which,  on  his  death,  should  be  received  in  respect 
of  these  policies,  and  thereupon,  these  three  persons, 
jointly  and  severally,  covenanted  with  the  Plaintiff,  that, 
as  long  as  the  premiums  on  the  policies  were  punctually 
paid,  no  execution  should  issue  or  sequestration  be  sued 
oat;  and  further,  that,  if  on  the  death  of  the  Plaintiff 
the  policies  were  in  full  force,  satisfaction  should  be 
entered  upon  the  judgment,  and  the  liability  of  the 
Plaintiff,  under  the  judgment  and  under  the  indenture 
of  22nd  March,  1851,  should  cease;  and  they  further 
covenanted,  that  if  they  or  any  one  of  them  received 
4,000/.  out  of  the  profits  of  the  business,  that  then  satis- 
faction should  be  entered  up  on  the  judgment,  and  the 
policies  should  be  reassigned  to  the  Plaintiff. 

The  question  is,  how  far  this  arrangement  is  affected 
by  the  subsequent  conduct  of  Charles  Lowndes,  which 
was  this:— In  1852  Charles  Lowndes  obtained  judg- 
ment for  13,440/.,  and  interest  and  costs,  against  the 
two  Lines,  and  they  were  taken  in  execution  under  that 
judgment  They  presented  a  petition  in  insolvency  in 
April,  1853,  and  were,  by  Charles  Lowndes,  discharged 
out  of  custody,  on  an  agreement,  that  they  should  not 
carry  on  any  manufacture  of  ink,  but  they  might  be 
permitted  to  continue  their  business  of  wood  cutting  and 
extracting  (which  they  had  previously  conducted,  and 
which  forms  no  part  of  the  subject-matter  of  this  suit). 
Does  this  dicharge  of  the  two  Lines  relieve  the  Plaintiff 
from  the  effect  of  the  agreement  entered  into  by  him  on 
the  27th  April,  1852.     I  am  of  opinion  that  it  does  not. 

The 
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1857.  The  doctrine,  that  the  release  of  the  principal  debtor 

will  release  the  surety,  is  not,  as  indeed  it  could  not  be, 
disputed ;  the  only  question  is,  whether  it  is  applicable 
to  the  facts  above  stated.  In  my  opinion  it  is  not.  I 
think  that  the  transaction  in  April,  1852,  put  an  end 
to  any  character  of  surety  which  remained  in  the  Plain- 
tiff, if  there  was  any,  and  made  him  hable  as  a  principal 
debtor.  In  the  original  transaction,  according  to  the 
view  I  take  of  it,  the  Plaintiff  was  a  surety  for  the  pay- 
ment of  6,000/.,  to  be  advanced  to  the  firm  of  Lines  & 
Co.,  and  besides  this,  he  was  liable,  as  principal,  for 
one-fourth  part  of  the  loss  that  might  be  sustained  by 
the  firm.  That  arrangement  was  put  an  end  to,  and  in 
March,  1851,  the  Plaintiff  assigned  policies  of  assur- 
ance to  C  Lowndes,  covenanted  to  pay  the  premiums, 
and  also  covenanted  to  pay  6,000/.  to  him,  with  interest. 
The  arrangement  come  to  in  April,  1852,  alters  the 
whole  character  of  the  relation  between  the  Plaintiff  and 
C  Lowndes.  This  was  the  position  of  the  parties: — 
The  Defendant,  C  Lowndes,  had  recovered  against  the 
Plaintiff  a  judgment  for  6,613/.  3s.,  besides  the  costs. 
He  might  have  levied  this  amount  against  the  Plaintiff^ 
taking  all  his  goods,  and  sequestrating  his  living,  till  he 
had  been  paid  the  full  amount  secured  by  the  judgment, 
and  leaving  the  Plaintiff  to  obtain  payment  from  Lines 
Sc  Co.,  as  he  best  might.  There  was  no  doubt  about 
the  validity  of  the  judgment,  or  the  power  of  C  Lowndes 
to  enforce  the  uttermost  penny  secured  by  it,  as  far  as 
the  property  of  the  Plaintiff  would  enable  him  to  pay 
it.  Thus  situated,  the  Plaintiff  enters  into  an  agree- 
ment, by  which  he  obtains  full  and  complete  release 
from  all  the  consequences  of  this  judgment,  upon  his 
securing  the  due  payment  of  the  premiums,  as  they  shall 
accrue  due  on  the  policies  of  assurance,  which  had  been 
assigned  to  Mr.  Lowndes.  I  am  of  opinion,  that  this  is 
an  agreement  entered  into  between  the  Plaintiff  and  the 

Defendants, 
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Defendants,  in  April,  1852,  as  principals  for  valuable  1867. 
consideration,  that  it  was  a  valid  and  binding  contract, 
the  specific  performance  of  which  either  party  might 
enforce,  irrespective  of  the  subsequent  dealings  of  either 
party  with  the  two  Lines.  If  the  character  of  surety 
existed  at  that  time  in  the  Plaintiff,  this  contract  abro^ 
gates  altogether  that  relation,  and  puts  the  parties  on  a 
new  and  distinct  footing,  in  which  all  parties  stand 
towards  each  other  in  the  relation  of  principals.  It  left 
all  the  parties  to  it  open  to  deal  with  the  Lines  as  they 
might  think  fit,  and  my  opinion  is,  that  no  subsequent 
dealing  with  the  principal  debtor  will  annul  this  con- 
tract, although  such  dealings  might  give  the  Plaintiff 
rights  under  the  contract,  and  upon  the  footing  of  the 
terms  contained  in  it.  For  instance,  it  might  be  sug- 
gested, that  C.  Lowndes  might  have  taken  steps  to  pre- 
vent any  profits  from  being  realized  by  the  concern,  or 
from  receiving  any  thing  against  the  Lines  ;  and  if  so, 
the  Plaintiff  might  have  been  entitled  to  charge  Charles 
Lowndes  with  having  received  what,  but  for  his  wilful 
default,  he  might  have  received ;  as,  for  instance,  if  the 
profits  of  the  business  had  exceeded  4,000/.,  and  C. 
Lowndes  had  allowed  the  Lines  to  retain  that  amount ; 
but  the  right  to  such  an  account  would  be,  not  by  rea- 
son of  the  contract  having  ceased  to  exist,  but  by  virtue 
of  it,  and  under  the  terms  of  it. 

But  even  supposing  that  the  liability  of  the  Plaintiff 
in  April,  1862,  was  merely  that  of  surety,  I  am  not  pre- 
pared to  say  that  the  subsequent  release  of  the  principal 
debtor  would  have  given  the  Plaintiff  any  rights  against 
the  creditor,  Mr.  C  Lowndes,  I  treat  this  transaction  of 
April,  1862,  as  equivalent  to  payment  of  4,000/.  at  a 
subsequent  period,  in  consideration  of  which  payment 
the  surety  is  discharged  from  the  whole  debt,  which 
might  have  been  recovered  against  him,  and  no  case 

has 
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1857.  has  been  cited  to  me  to  shew  that  when  the  creditor 
has  obtained  from  the  surety  a  portion  of  the  debt  due, 
and  he  afterwards  takes  the  principal  debtor  in  execu- 
tion for  the  debt,  he  is  not  justified  in  discharging  the 
principal  debtor  on  payment  of  the  balance  remaining 
due  to  him.  The  reason  for  permitting  him  so  to  do 
seems  obvious,  for  the  right  of  action  against  the  prin- 
cipal debtor  had  accrued  to  the  surety  as  soon  as  he  paid 
to  the  creditor  the  amount  required  from  him,  and  he  is 
alone  to  blame  if  he  do  not  enforce  his  demand.  The 
reason  on  which  the  equity  is  founded  does  not  apply. 

Lord  Eldon  states  it  thus  in  Samuett  v.  Hawarth (a): 
**  The  rule  is  this^that,  if  a  creditor,  without  the  con- 
sent of  the  surety,  gives  time  to  the  principal  debtor, 
by  so  doing  he  discharges  the  surety ;  that  is,  if  time  is 
given  by  virtue  of  positive  contract  between  the  creditor 
and  the  principal — not  where  the  creditor  is  merely  in- 
active. And,  in  the  case  put,  the  surety  is  held  to  be 
discharged,  for  this  reason,  because  the  creditor,  by  so 
giving  time  to  the  principal,  has  put  it  out  of  the  power 
of  the  surety  to  consider  whether  he  will  have  recourse 
to  his  remedy  against  the  principal,  or  not;  and  because 
he,  in  fact,  cannot  have  the  same  remedy  against  the 
principal  as  he  would  have  had  under  the  original  con- 
tract" 

Apply  that  doctrine  either  to  the  case  suggested  or  to 
the  present  case.  The  surety  had  been  compelled  to 
pay  all  that  he  could,  his  right  of  action  then  arose 
against  the  principal  debtor.  How  does  the  subsequent 
dealing  of  the  creditor  with  the  principal  debtor  put  it 
out  of  the  power  of  the  surety  to  consider  whether  he 
will  have  recourse  to  his  remedy  against  the  principal 

or 
(a)  3  Mer.  278. 
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or  not,  or  how  is  he  prevented  from  having  the  same  1857. 
remedy  against  the  principal  debtor,  as  he  had  before 
the  release  of  that  debtor?  If  this  be  so,  it  puts  an  end 
to  this  case,  in  every  point  of  view,  for  it  is  not  suggested 
to  me  that  the  Defendant  Charles  Lowndes  could  have 
obtained  anything  in  the  shape  of  payment  from  the 
two  Lines  s^  or  that  the  business  of  the  firm  was  in  a 
state  to  produce  anything  but  further  loss  to  those  who 
might  conduct  it. 

In  every  point  of  view,  therefore,  I  am  of  opinion  that 
the  agreement  of  Aprils  1852,  is  a  valid  and  subsisting 
contract,  that  the  only  rights  of  the  Plaintiff  are  under 
that  contract,  and  that  he  has  not  alleged  or  proved 
any  case  entitling  him  to  relief  on  the  footing  of  that 
contract. 

It  must  also  be  borne  in  mind,  that  it  is  not  pretended 
that  the  Plaintiff  has  sustained  the  slightest  injury  by 
the  conduct  of  C.  Lowndes,  and  that  the  Plaintiff  seeks 
to  take  advantage  of  a  doctrine  of  equity,  emanating 
from  a  desire  to  preserve  the  surety  free  from  any  pos- 
sible injury  that  might  arise  from  the  dealing  of  the 
creditor  with  the  principal  debtor,  for  the  purpose  of 
getting  rid  of  an  arrangement  at  the  time  most  beneficial 
to  himself,  and  without  which  his  situation  would,  in 
every  respect,  have  been  as  bad  as  possible.  I  am  of 
opinion  that,  whatever  were  the  prior  rights  and  situa- 
tion of  the  parties,  this  agreement  of  April,  1852,  is  not 
affected  by  the  subsequent  dealing  of  the  Defendant  C 
Lowndes  with  the  two  Lineis,  and  that,  consequently, 
the  contention  of  the  Plaintiff  fails,  and  that  this  bill 
must  be  dismissed. 
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1867. 


Dec.  22. 

1857. 
Jan,  15,  16. 

Feb.  9. 

Olwervations 
ai  topartner- 
•bipf  con- 
ducted on  the 
cost-book  prin- 
ciple. 

The  Court 
does  not,  with- 
out evidence, 
take  iudicial 
cognizance  of 
the  meaning  of 
the  term 
**  cost-book 
principle." 

In  a  com- 
pany con- 
ducted on  the 
«  cost-book 
principle," 
shareholders  in 
arrear  were,  by 
a  general 
meeting,  al- 
lowed to  sur- 
render their 
•hares  without 
discharging 
such  arrears. 
The  Court, 
from  the  prac- 
tice of  the 
company  in 
other  cases, 
inferred  that 
this  was 
authorized, 
and  held,  that 
the  shares 
baying  been 
legally  sur- 
rendered, the 
surrenderors 
were  not  con- 
tributories. 


In  re  THE  BODMIN  UNITED  MINES 
COMPANY. 

npHIS  company,  conducted  on  the  cost^book  system, 
"^  having  been  ordered  to  be  wound  op,  the  questioa 
on  this  adjourned  summons  was,  whether  three  of  the 
projectors,  Liddell,  Rich  and  Bray,  ought  to  be  put  on 
the  list  of  contributories,  and  it  arose  under  the  follow- 
ing circumstances  r — 

On  the  10th  of  June,  1862,  the  company  was  formed, 
upon  the  cost-book  system,  for  working  these  mines, 
and  it  was  divided  into  20,000  shares. 

Liddell,  Bray,  Rich  and  TregdUu  were  the  owners 
of  the  grants  or  setts  of  the  mines,  and  they  received, 
for  their  interest  therein,  3,000  of  these  shares,  taken 
as  paid  up  to  the  extent  of  I2s.  per  share.  The  proper 
entries  were  thereupon  made  in  the  cott  booh,  as  to 
which  entries,  the  affidavit  stated,  **  that,  according  to 
the  custom  of  cost-book  mines,  as  carried  on  in  the 
county  of  Cornwall,  all  parties,  from  time  to  time,  be* 
coming  adventurers  or  shareholders  in  any  mine  worked 
under  the  cost-book  system  are  bound  by  entries  duly 
made  in  the  cost  book  thereof.^' 

The  mines  were  accordingly  worked,  and  calls  from 
time  to  time  made  for  that  purpose. 

In  January f  1856,  the  calls  had  amounted  to  19«.  per 
share,  so  that  there  was  payable  by  the  four  projectors, 
on  each  share  held  by  them,  7«.  per  share,  being  the 

amount 
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amount  of  calls  beyond  the  \2$.  per  share,  from  which,        1867. 

by  the  arrangementi  they  were  to  be  free.    At  this  time      ^-^n*^*^ 

the  projectors  and  other  shareholders  were  id  arrear  for  f^^  Bodmh 

the  calls  then  made.  Uhited 

Mimes 


CoilPAKT. 


A  general  meeting  of  the  shareholders  was  held  on  the 
9th  of  January y  1855,  at  which  a  further  call  of  28.  per 
share  was  made,  and  the  following  resolution  was  come 
to  unanimously,  which  was  entered  in  the  cost  book, 
and  was  confirmed  by  a  subsequent  general  meeting : — 
*^  That  the  committee  of  management  be  and  are  hereby 
empowered  to  make  an  arrangement  with  shareholders 
in  arrear,  viz.,  on  the  shareholder  in  arrear  surrendering 
to  the  committee  the  whole  of  his  shares,  he  may  be 
entitled  to  redeem,  within  the  present  month,  so  many  of 
the  surrendered  shares,  which,  at  Ids.  per  share,  will 
equal  the  amount  paid  by  him,  provided  the  present 
call  of  2ff.  per  share  be  paid  on  the  shares  when  re- 
deemed." 

On  the  12th  of  January,  Mr.  Braithwaitef  on  behalf 
of  the  committee  of  management,  wrote  to  Liddell  as 
follows : — **  With  respect  to  your  calls  and  those  of 
Captain  Rich  and  Mr.  Bray,  the  committee  have  the 
power  to  make  the  following  arrangement,  namely: — 
You,  Mr.  Liddell,  will  surrender  all  your  shares  (471), 
when,  within  the  present  month,  you  will  be  entitled  to 
redeem  so  many  shares,  at  Ids.  per  share,  as  will  be 
equal  in  amount  to  12«.  per  share  on  471,  and  which 
will  be  297  shares,  provided  that  on  taking  up  the  297 
shares  you  pay  28.  per  share,  the  call  just  made.  The 
same  operation  as  to  Captain  Rick  will  give  him  307 
shares,  2s.  to  be  paid.  The  same  as  to  Bray,  307  shares, 
2s.  to  pay.  Your  answers  to  this  arrangementi  yes  or 
no,  must  be  sent  in  a  week." 

bb2  On 
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On  the  17th  of  January^  Mr.  Liddett  replied  as  fol- 
lows : — ''  I  have  seen  Mr.  Bray  and  Mr.  Rich,  in  re- 
The  Bodmin   g^^^  ^  ^^®  proposition  made  by  the  committee  in  re- 
Unitbo       gpect  to  the  shares  held  by  us,  to  which  we  all  accede. 
Company,     and  the  necessary  documents  shall  be  forwarded  to- 
morrow to  the  committee." 


Liddellj  Bray  and  Rich  accordingly  signed  docu- 
ments on  the  19th  o(  January,  1855,  whereby  they  did 
''  surrender  and  yield  up  unto  the  committee  of  the 
Bodmin  United  Mines"  all  the  shares  then  held  by 
them  respectively  (being  in  number  471,  487  and  487), 
and  all  their  estate,  right,  title  and  interest  of  and  in 
the  same  shares."  The  surrenders  so  signed  were  sent 
to  the  committee,  and  they  were  posted  in  the  transfer 
book,  by  the  official  manager,  after  the  winding-up 
order. 

On  the  18th  ot  January,  1855,  Liddell  vf rote  to  the 
secretary  of  the  company  as  follows : — *'  I  beg  to  hand 
to  you,  as  secretary  of  the  company,  a  resignation  of 
471  shares  in  the  Bodmin  United  Mining  Company, 
being  the  whole  of  my  interest  in  the  undertaking.  At 
the  same  time,  in  accordance  with  the  resolution  of  the 
general  meeting  on  the  9th  instant,  as  communicated  to 
me  by  Mr.  Burge  and  Mr.  Braithwaite,  I  claim  the 
right  of  having  assigned  to  me,  by  the  committee,  at 
any  time  within  one  month  from  the  date  thereof,  297 
shares  in  the  adventure,  on  my  paying,  on  or  before  the 
time  of  my  making  such  claim,  the  sum  of  2s,  per  share 
on  the  number  so  demanded  to  be  assigned  to  me.  I 
also  enclose  Mr.  Bray's  resignation  of  shares,  who  also 
claims  the  right  of  having  307  shares  assigned  to  him 
by  the  committee  on  the  above  conditions." 

No  answer  appeared  to  have  been  sent  to  this  letter. 

Neither 
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Neither  Ziddell,  Bray  or  Rich  ever  paid  the  2$.  per        1867. 

share  or  availed  themselves  of  the  option  to  redeem  any      ^^^/*^ 

of  the  surrendered  shares.  Xhe  Bodmih 

United 

The  working  of  the  mines  was  stopped  in  June,  and     Company. 
in  August  an  order  was  made  to  wind-up  the  concern. 

The  facts  thus  stated  gave  rise  to  the  first  question, 
whether  the  general  meeting  or  the  committee  had  power 
to  accept  the  surrender  of  these  shares,  as  against  the 
other  shareholders. 


The  subsequent  facts  were  as  follows:— Further  calls 
were  made,  and  on  the  3rd  of  May,  1855,  the  new  secre- 
tary of  the  company  wrote  to  LiddeU,  Bray  and  Rich, 
stating  that  the  committee  of  management  did  not  re- 
gard the  transaction  o{  January,  1855,  as  a  relinquish- 
ment of  all  their  shares,  but  only  as  a  reduction  of  the 
number,  and  he  required  payment  of  the  subseqent 
calls. 

LiddeU  and  Bray,  in  answer,  insisted  that  they  had 
surrendered  the  whole  of  their  shares,  and  had  not  ex- 
ercised the  option  of  redemption ;  but  they  seemed  in- 
clined to  take  a  new  interest  in  the  company,  which, 
however,  was  never  given  them. 

Rich,  in  answer,  on  the  10th  of  May,  spoke  of  "  my 
shares,"  and  of  his  willingness  to  do  what  the  secretary 
might  think  proper  to  be  done. 

Rich,  in  a  subsequent  letter  of  the  22nd  of  May, 
written  by  him  to  the  secretary,  stated  as  follows : — 
^  With  reference  to  the  arrears  of  calls  due  on  my  shares, 
I  beg  to  observe,  that,  inasmuch  as  it  is  not  convenient 
for  me  to  pay  the  calls  on  the  whole  number  of  shares 

standing 
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1867. 

Jnrt 

The  BoDMiv 

United 

MiNEl 
COMPAVT. 


standing  in  my  name,  I  shall  feel  obliged  if  the  com- 
mittee will  allow  me  to  reduce  the  number  to  100.  I 
have  not  sold  a  share  in  the  mine  from  its  commence- 
ment." 

• 
These  facts  gave  rise  to  the  second  question,  whether 
these  persons  had  subsequently  become  shareholders. 

Liddellf  Bray  and  Rich  insisted  that  one  of  the 
terms  on  which  this  company  was  conducted  was,  that 
any  shareholder  might  relinquish  his  shares,  upon  such 
terms  and  conditions  as  might  be  agreed  upon  between 
him  and  the  general  meeting  of  the  company,  or  a  com- 
mittee appointed  for  that  purpose  at  any  such  meeting. 
They  relied  on  the  entries  in  the  company's  books  as 
establishing  this  conclusion.  From  them  it  appeared, 
that  at  a  general  meeting  held  in  July^  1864,  Bray  and 
Rich  each  surrendered  113  shares  without  payment  of 
the  amount  due,  and  Liddell  did  the  like  in  respect  of 
729  shares.  It  also  thereby  appeared,  that  in  the 
month  of  November,  1854,  Tregellas  made  a  proposal 
to  the  committee  of  management  for  the  surrender  of 
all  the  shares  held  by  him ;  that  this  was  acceded  Xo 
and  his  terms  accepted,  and  thereupon  he  ceased  to 
be  a  shareholder.  These  transactions  had  never  been 
questioned  by  any  of  the  shareholders,  or  the  official 
manager. 


Mr.  Folleit  and  Mr.  Rozbttrgh,  for  the  official 
manager.  These  parties  ought  to  be  placed  on  the  list 
of  contributories.  Neither  a  general  meeting  nor  the 
managing  committee  had  any  authority  to  allow  members 
in  arrear  to  resign  their  shares,  without  payment  of 
what  was  due  from  them.  No  such  arrangement  could 
bind  the  absent  shareholders  or  the  company  collec- 
tively, or  even  a  minority  present,  it  being  ultra  nires.   If 

it 
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it  were  otherwiBe,  by  the  secession  of  a  body  of  the  1857. 
shareholders,  the  whole  liabilities  of  the  company  might  ^"•^v*^^ 
be  thrown  on  a  few  who  remained,  and  who  had  never  The  Bodmiit 
consented  to  the  retirement  of  their  co-partners.  Here  ^"*"^ 
the  case  is  stronger,  for  the  concern  must  have  been  ConrAiiT. 
insolvent  at  the  time,  and  it  stopped  soon  afterwards. 
One-fifth  of  the  contributories  have  been  absolved, 
and  their  liability  thrown  on  the  others  without  any 
assent  or  acquiescence  by  them.  It  has  been  decided, 
that  in  ordinary  companies  no  such  powers  exist  in  the 
managing  body ;  MorgarCs  Case  {a) ;  In  re  CameroiCi 
Coalbrook,  &c.  Railway  Company  (b) ;  Munfs  Case  (c) ; 
DantelTs  Case(i/);  Hart  v.  Clarke  {e).  Does  it  make 
any  difference  that  this  is  the  case  of  a  company  on  the 
cost-book  system?  Certainly  not.  Such  a  company 
is  in  the  nature  of  a  partnership  at  will,  on  a  sort  of 
ready  money  principle,  having  no  outstanding  debts 
beyond  those  for  the  current  month.  The  captain  or 
purser,  at  the  end  of  each  month,  ascertains  the  existing 
liabilities,  which  must  be  provided  for,  and,  as  in  all 
partnerships  at  will,  any  shareholder  may  then  retire 
upon  paying  his  share  of  the  existing  liabilities.  There 
is  no  custom  by  which  a  shareholder  can  relinquish  his 
shares,  and  thereby  escape  his  debt  and  shift  his  lia- 
bihty  on  his  co-partners.  Under  the  cost-book  system, 
no  greater  powers  are  to  be  implied  than  in  ordinary 
partnerships;  here  none  are  expressed,  as  in  Feniie 
Case  (/),  where  there  was  a  written  contract  on  the  sub- 
ject of  retirement.  Besides,  due  notice  was  not  given 
of  what  was  intended  to  be  done,  so  that  the  other 
shareholders  might  have  an  opportunity  of  dissenting. 

Secondly. 

(a)  1  Mm,  4-  Gor.  225,  and  (<0  22  B^iiv.  43. 

1  na\X  if  Tw.  320.  (e)  19  Beav,  349,  and  6  De  G., 

(6)  18  Beav.  339,  and  5  De  G.,  M.  if  G.  232. 

3I.*G.284.  (/)  4IleG.,  Jlf.4-G.285. 

(c)  22  Beao.  55. 
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1867.  Secondly.  Assuming,  however,  that  this  could  have 

^■^^"^^      been  done  so  as  to  bind  all  the  shareholders,  still  the 
The  Bodmin   c^nrangement  was  never  completed.    The  transfers  were 
Uriteo       never  entered  in  the  book,  and  until  that  was  done,  none 
Company,     of  the  other  shareholders  were  bound.    The  relinquish- 
ment was  to  the  committee  and  not  to  the  company,  and 
no  answer  was  sent  accepting  the  transfer;  the  sub- 
sequent correspondence  and  conduct  of  the  parties  show 
that  they  had  not  absolutely  surrendered  all  their  shares, 
but  retained  an  equity  of  redemption. 

Mr.  i2.  Palmer  and  Mr.  Osborne,  contri.  We  do  not 
dispute  the  decision  in  Margan^g  Case,  which  was  a 
case  of  an  ordinary  company,  where  the  powers  of  the 
directors  were  limited.  This  is  the  case  of  a  partnership 
under  the  cost-book  system,  where,  by  the  custom,  such 
a  power  is  implied ;  Collier  on  Mines  (a) ;  Procedure 
in  Stannaries*  Court  (J);  Fenn's  Case(c);  and  ev«ry 
party  knew  of  it  when  he  took  shares,  and  that  it  was 
one  of  the  terms  of  the  partnership  he  was  entering 
into. 

Again,  the  practice  in  this  mine  shews  that  such  a 
right  exists;  for  the  books  contain  repeated  entries  of 
similar  transactions,  which  have  never  been  called  in 
question. 

They  also  referred  to  Taylor  v.  Hughes  {d). 

Mr.  Follett,  in  reply.  The  common  rules  of  partner- 
ship must  apply,  unless  the  case  is  governed  by  some 
special  contract.  The  only  evidence  of  custom  is  the 
textbooks,  which  are  inadmissible  in  evidence;  and  the 

Court 

(a)  Chap.  3,  §  3.  (c)  4  De  G.,  M.  ^  G.  285. 

(b)  P.  zjUT.  (d)  2  Jonet  ^  L.  24. 
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Court  cannot  recognize  the  cost-book  principle  in  the 
absence  of  evidence ;  Fenn's  Case  (a).    The  retirement 
was  upon  a  special  contract,  which,  therefore,  excludes   j^^  Bodmin 
any  custom,  and  the  question  is,  as  to  the  right  of  a       United 
section  of  the  shareholders  to  enter  into  such  a  special     Company. 
contract  binding  either  the  company  or  the  dissentients. 
If  the  company's  books  are  binding,  then  these  parties 
are  entered  as  shareholders,  and  are  bound  thereby. 

The  Master  of  the  Rolls.    I  will  read  the  papers. 


The  Master  of  the  Rolls.  ^^^J^ 

The  question  on  this  adjourned  summons  is,  whether 
three  persons  of  the  names  of  Liddell,  Bray  and  Rich, 
ought  to  be  put  on  the  list  of  contributories  of  this 
concern. 

It  is  not  disputed  that  they  were  original  share* 
holders;  but  they  allege,  that  by  a  transaction  which 
took  place  on  the  9th  o£  January,  1855,  they  ceased  to 
be  shareholders,  and  that  they  have  never  since  become 
shareholders  of  the  company.  There  are  three  ques- 
tions to  be  considered,  in  order  to  determine  whether 
they  are  or  are  not  to  be  placed  on  the  list  of  contribu- 
tories. 

The  first  question  is,  did  there  exist,  in  this  mining 
concern,  any  contract  or  custom,  by  which,  as  between 
themselves,  the  shareholders  could  relinquish  their 
shares. 

The 

(a)  4  De  G.,  M./^G.  295,  and  see  Hawkin^s  Gate,  2  Kay.  ^  J. 
263. 
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The  second  question  is,  if  the  first  proposition  be 
determined  in  the  affirmative,  was  the  effect  of  the 
The^BoDMiN    transaction   which   occurred   on   the  9th  of  January, 
Umitbd       1866,  such  as  to  amount  to  a  yalid  relinquishment  of 

M  INKS  t.i  1,  ,  ,  ,,.14. 

CoMFAMT.     their  shares  by  these  three,  or  by  any,  and  which  of 
them? 


And  if  this  question  be  also  determined  in  the  affir- 
mative, then  did  they,  or  any  two  or  one  of  tliem,  be- 
come a  shareholder  by  any  subsequent  acts,  and  if  so, 
for  what  number  of  shares. 


On  the  first  proposition  it  is  material  to  ascertain  the 
terms  on  which  this  mine  was  conducted.  In  the  first 
place,  it  was  carried  on  on  the  cost-book  principle. 
What  is  this  principle?  Partnerships  of  this  descrip- 
tion have  been  brought  before  the  attention  of  the  Court 
very  frequently  of  late  years,  but  what  is  included  in 
this  expression  has  never  been,  as  far  as  I  am  aware, 
defined.  It  is  extremely  vague,  and  I  concur  with 
Lord  Justice  Knight  Bruce  in  saying,  that  this  is  no 
recognized  principle  of  partnership,  which,  in  the  ab- 
sence of  evidence,  the  Court  is  bound  to  understand ;  it 
certainly  does  not  depend  on  immemorial  custom,  the 
institution  and  practice  being  comparatively  modem. 
There  may  have  grown  up,  since  these  partnerships 
have  been  in  practice,  a  custom  understood  amongst 
the  shareholders  in  them,  which  would  bind  the  parties 
to  it;  but  if  any  such  exists,  none  such  is  proved  before 
me.  Mr.  Smirke's  book  and  Mr.  CoUtfer*s  book,  which 
have  been  cited,  even  if  they  could  be  admitted  as  evi- 
dence in  this  case,  do  not  go  beyond  what  is  admitted, 
by  the  Counsel  for  the  company's  official  manager,  to 
be  the  custom  or  practice  of  these  mines,  viz.,  that,  as 
between  the  existing  shareholders,  and  apart  from  their 
liability  to  the  then  existing  creditors  of  the  concern, 

any 
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any  gharefaolder  may  retire  on  paying  up  all  the  calls       1857, 
then  due  from  him  at  that  time.     I  am  of  optnion,      "^^"^-^ 
therefore,  that,  in  absence  of  evidence,  there  is  nothing   jbe  Bodmin 
to  indicate,  with  precision,  what,  with  reference  to  the       V?'***^ 
point  before  me,  is  included  in  the  terms  ''  cost-book     Compamt. 
principle,"  and  that  the  parties  who  join  in  carrying  on 
and  working  a  mine  may,  by  contract,  either  expressed 
in  writing  or  agreed  upon  by  parol,  add  to,  alter  or 
qualify,  as  they  please,  whatsoever  may  be  necessarily 
included  in  the  term  **  cost-book  principle,"  and  may 
interpret  these  words  to  have  any  particular  meaning 
they  may  please  to  agree  upon. 

In  this  case,  as  is  usual  in  mines  so  conducted,  there 
was  no  written  contract.  If,  therefore,  it  formed  a  part 
of  the  conditions  on  which  this  mine  was  worked,  that 
any  of  the  partners  might  retire  on  any  terms  or  in  any 
specified  manner,  this  is  to  be  discovered  from  the  deal- 
ings of  the  partners  and  the  practice  adopted  by  them 
in  carrying  on  the  mine  from  the  beginning  of  their 
partnership.  In  this  view  of  ^  the  case,  and  on  looking 
at  the  books  of  the  partnership  for  the  purpose  of  dis- 
covering the  mode  of  dealing  with  each  other  between 
these  partners,  I  have  come  to  the  conclusion,  that  one 
of  the  terms  or  stipulations  on  which  this  mining  part- 
nership was  conducted  was,  that,  besides  the  right, 
which  18  conceded,  of  retirement  on  payment  of  all  the 
calls  due,  any  one  or  more  of  the  shareholders  might, 
as  between* themselves,  relinquish  his  shares,  upon  such 
terms  and  conditions  as  might  be  agreed  upon  between 
the  retiring  shareholder  and  the  company,  to  be  ap- 
proved of  at  any  general  meeting  of  the  company,  or  by 
a  committee  to  be  appointed  for  that  purpose  at  any 
such  meeting.  The  entries  in  the  books,  which  I  have 
examined,  and  the  affidavits  in  this  case,  in  my  opinion, 
establish  this  conclusion.    Accordingly,  many  instances 

occur 
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books    to  shew  that  this    course  was 


The  original  shares  held  by  Bray,  Rich  aud  a  geo- 
tleman  named  TVegellas,  were  600  shares  each,  and  the 
shares  held  by  Liddell  were  1,200.  By  a  general 
meeting  held  in  July,  1854,  the  shares  held  by  Bray 
and  Rich  were  reduced  to  487  each,  and  the  shares  of 
Liddell  were  reduced  to  471.  In  the  montli  of  Novemr 
her,  1864,  Tregellas  made  a  proposal  to  the  committee 
of  management  for  the  surrender  of  the  shares  held  by 
him.  This  was  acceded  to ;  his  terms  were  accepted, 
and  thereupon  he  ceased  to  be  a  shareholder.  In  none 
of  these  cases  was  the  amount  then  due  in  respect  of 
calls  on  the  shares  paid  up  before  the  shareholder  was 
allowed  to  relinquish  bis  shares ;  and  it  is  obvious,  that 
the  principle  is  exactly  the  same  whether  he  relinquishes 
all  his  shares  or  only  a  portion  of  them.  These  trans- 
actions seem  never  to  have  been  doubted  or  questioned 
in  the  company,  or  by  the  persons  who  constituted  the 
partners  or  shareholders  in  it.  Could  they  be  ques- 
tioned now?  I  think  not.  If  the  mines  had  turned  out 
highly  prosperous,  could  Tregellas,  could  Liddell,  Bray 
or  Rich  successfully  contend,  that  the  other  shareholders 
bad  no  authority  to  accept  the  relinquishment  of  these 
shares,  and  insist,  that  they  were  entitled  to  an  account 
of  profits,  on  the  same  footing  as  if  no  such  transactions 
as  those  in  July  and  November,  1864,  had  occurred? 
I  am  of  opinion,  that  they  could  not ;  that  these  trans- 
actions must  be  considered  valid,  and  that  they  can 
only  be  considered  valid,  on  the  ground  that  one  of  the 
terms  of  the  partnership  contract  was,  that  any  share- 
holder  might,  wholly  or  partially,  relinquish  his  shares, 
upon  terms  to  be  agreed  upon  between  them  and  the 
rest  of  the  shareholders.  I  am  of  opinion,  that  the 
partnership  was  so  constituted  in  this  case,  and  that  a 

general 
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general  meeting  of  the  company  had  authority,  in  this 

respect,  to  bind  the  absent  shareholders;  in  other  words, 

that  it  was  within  the  scope  and  province  of  a  general   •jiie  fioDMm 

meeting  of  the  shareholders  to  settle  and  determine  upon       United 

such  matters,  and  that  no  special  notice  was  required  to     Company. 

be  given  of  the  intention  to  transact  business  of  this 

particular  character  at  such  general  meeting. 

The  next  point  to  be  considered  is,  the  transaction  of 
the  9th  of  January f  1855,  and  whether  what  then  and 
subsequently  took  place  amounts  to  a  valid  relinquish- 
ment by  these  three  persons  of  all  their  shares  in  the 
concern. 

[His  Honor  here  read  and  commented  on  the  resolution 
of  the  Qth  of  January f  the  letters  of  the  \2th  of  January 
and  17 th  of  January ^  the  surrender  and  the  letter  of  the 
18th  of  January,'] 

The  letter  of  the  1 8th  of  January,  besides  the  relin- 
quishment there  made,  claims,  it  is  true,  a  right  to  have 
assigned,  within  a  specified  time  and  on  certain  condi- 
tions, 297  shares  in  the  adventure;  but  this  does  not 
affect  the  relinquishment,  which  was  not  made  condi- 
tional upon  their  claim  being  admitted.  To  this  letter 
no  answer  was  sent,  Mr.  Square  having  been  appointed 
secretary,  in  the  meantime,  in  the  place  oi  Mr.  Truscott; 
but  I  am  of  opinion,  that  this  transaction,  although  no 
answer  was  sent  to  the  letter,  amounted  to  a  valid  and 
effectual  relinquishment  of  the  shares.  The  general 
meeting  had  empowered  the  committee  of  management 
to  make  this  arrangement,  not  with  these  three  share- 
holders exclusively,  but  with  all  the  shareholders  in 
arrear.  Being  so  empowered,  the  committee  of  ma- 
nagement, by  Mr.  Braithwaite,  one  of  the  members  of 
it,  apply  to  them  to  know  if  they  will  accede  to  this 

proposal. 
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1867.  proposaL  Tbey  do  accede  to  it;  they  say  so  in  writing, 
^'^>^^  and  then  they  sign  a  formal  relinquishment  to  carry 
The  BoDiftv  ^^^  object  into  eiFect,  and  they  transmit  it  to  the  secre- 
tary of  the  company.  In  addition  to  this^  they  claim 
the  right  of  hereafter  becoming  shareholders  on  certain 
terms,  if  they  should  think  fit.  This  claim  is  not  answered, 
and  they  never  insisted  upon  it,  and  it  does  not,  in  my 
opinion,  afiect  the  relinquishment.  Apart  from  any 
question  on  the  construction  of  the  resolution,  on  which 
I  shall  observe  presently,  the  transaction  is,  in  my 
opinion,  complete. 


It  is  argued,  on  behalf  of  the  official  managers  of  the 
company,  that  this  differs  from  the  case  of  TregeUas, 
because  he  made  certain  proposals  to  the  company, 
which  were  accepted  by  them ;  but  that  the  proposals 
of  Liddell,  Bray  and  Rich  were  not  accepted  by  the 
company,  and  that,  until  acceptance,  they  remained 
shareholders.  But  the  truth  is,  that  the  transaction  is 
just  as  complete  in  this  case  as  in  the  case  of  Tregtllas; 
one  is  the  converse  of  the  other.  In  the  case  of  Tre- 
geUaa,  the  proposal  to  relinquish  emanated  from  himself, 
and  was  accepted  by  the  company.  In  the  case  before 
me,  the  proposal  to  relinquish  emanated  from  the  com- 
mittee of  management,  uuder  the  authority  of  the  com- 
pany, and  was  accepted  by  the  shareholders.  Both  are 
equally  complete  and  final. 

With  respect  to  the  construction  of  the  resolution 
itself,  I  think  that  it  plainly  imports  a  power  to  relin- 
quish or  surrender  their  shares.  The  words  are,  ''  That 
the  committee,"  &c.  (see  ante^  p.  371).  It  is  contended, 
that  if  the  general  meeting  could  do  this,  they  could 
have  passed  a  resolution  surrendering  all  their  own 
shares,  and  thus  throw  the  liability  exclusively  on  the 
absent  shareholders.    The  ani^wer  to  this  appears  to  me 

to 
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to  be,  that  the  validity  of  the  transaction  depends  upon        1867« 
whether  it  was  done  bona  fide.    Fraud,  or  an  intention      ^^"v*^ 
to  benefit  either  the  persons  present  at  the  meeting,  or  xhe  Bodm m 
any  particular  person  or  class  of  persons,  at  the  ex-       ^"*"* 
pense  of  the  general  body  of  shareholders,  would  no     Company. 
doubt  inralidate  any  transaction  or  resolution  of  the 
general  meeting ;  but  if  done  bonA  fide,  aikl  within  the 
scope  of  the  partnership  contract,  it  would  be  good.    I 
have  already  observed,  that,  in  my  opinion,  this  was 
within  the  scope  of  the  partnership  contract. 

It  remains  to  be  considered,  whether  it  was  done  bond 
fide.  I  am  at  a  loss  to  discover  any  badge  of  fraud  in 
the  whole  transaction.  1  believe  that  the  meeting  was 
acting  in  the  manner  considered  by  the  persons  attend- 
ing  it  as  most  beneficial  to  the  company;  I  see  no 
desire  to  benefit  themselves  at  the  expense  of  others; 
I  see  no  motive  or  desire  to  benefit  these  three  share- 
holders, or  any  class  of  shareholders  to  which  they 
belonged,  at  the  expense  of  the  rest.  The  mine  was 
probably  in  an  insolvent  condition  at  the  time,  but  it  is 
plain  that  this  was  not  known  or  believed  to  have  been 
the  case  by  the  other  shareholders.  On  the  contrary, 
fi'om  the  report  of  Mr.  JBraiihwaite,  it  seemed  probable, 
that,  by  arrangements  with  creditors,  the  mine  might  be 
made  productive  and  profitable  to  the  remaining  share- 
holders, but  that  it  was,  as  it  always  is  in  cases  of  mines, 
a  matter  of  doubt  and  hazard,  depending  on  the  pro- 
duce of  the  mine  itself. 

I  have,  therefore,  come  to  the  conclusion,  that  the 
transaction  was  within  the  scope  of  the  authority  of  a 
general  meeting  to  sanction,  and  that  the  transaction 
itself  amounted  to  a  relinquishment  of  these  shares. 

The  only  remaining  question  is,  did  the  subsequent 

acts 
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1857.  c^cU  make  the  persons,  or  any  of  them,  shareholders 

^"^"^^^  agaiUf  and,  if  so,  for  what  number  of  shares  ?  and  on 

The  BoDMiw  ^^^^  P^^  ^^  ^^^  czsCf  I  am  of  opinion  that  the  subse- 

United  quent  transactions  had  no  such  effect 

MiNBB 
COMPAMT. 

Mr.  Square,  the  new  secretary  of  the  company,  puts 
a  different  construction  on  the  transaction  to  that  which 
I  think  it  bears.  On  the  3rd  May,  1855,  he  writes  to 
these  three  persons,  stating  that  he  does  not,  and  that 
the  company,  or  rather  the  committee  of  management, 
do  not  treat  this  transaction  in  January  as  constituting 
a  relinquishment  of  their  shares,  but  that  it  amounted 
merely  to  an  arrangement,  by  which  the  number  of  their 
shares  was  to  be  reduced  to  correspond  with  the  amount 
paid ;  that  is,  from  487  to  279.  He  requires  payment 
of  the  calls  on  the  297  shares,  and  he  contests  the  con- 
struction put  by  them  on  the  arrangement  of  January. 
How  does  that  affect  these  three  persons  ?  The  error 
of  Mr.  Square  respecting  the  true  character  of  the 
transaction,  cannot  prejudice  either  side,  or  vary  the 
real  effect  of  it.  I  think  that  the  transaction  in  January 
amounted  to  a  relinquishment  of  all  their  shares;  if  I  am 
right  in  this  conclusion,  it  follows,  that  the  circumstance, 
that  the  secretary  of  the  company  took  a  different  view 
of  the  case,  cannot  alter  the  result,  it  would  neither 
entitle  these  three  persons  to  claim  to  be  shareholders 
of  the  mine,  had  it  been  prosperous,  nor  can  it  entitle 
the  rest  of  the  company  to  insist  on  their  remaining  or 
becoming  shareholders  against  their  inclination. 


The  case  of  Rich  varies  a  little  from  that  of  the 
others,  for  on  the  2nd  of  May,  1855,  he  wrote,  admit- 
ting that  he  had  a  certain  number  of  shares,  and  wishing 
them  to  be  reduced  to  100.  It  is  clear,  that  Rich 
thereby  admits  that  he  is  a  shareholder,  but  I  think 
that  this  was  a  mistaken  view  of  bis  position.     It  is  not 

an 
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an  admission  given  on  his  part,  that,  notwithstanding 
the  transaction  of  January^  he  was  wilh'ng  thenceforth 
to  become  or  to  be  treated  as  a  shareholder  of  the  Com- 


pany, 


but  it  seems  to  be  the  statement  of  a  belief  that 


he  is  a  shareholder,  and,  if  so,  it  merely  mis-states  and 
cannot  alter  the  original  transaction.  As  a  separate 
and  distinct  transaction,  it  does  not  make  him  a  share- 
holder; It  clearly  could  not  if  it  were  for  his  own 
benefit,  as  if  the  company  had  become  prosperous ;  can 
it  for  his  prejudice,  the  company  having  become  a  losing 
concern  ?  Although  there  is  some  difficulty  in  the  case 
of  Mr.  Richf  arising  from  this  circumstance,  I  think 
that  I  cannot  deal  with  his  case  differently  from  that 
of  the  others,  and  that  the  fair  result  of  the  whole  trans- 
action, taken  together,  is,  that  no  one  of  these  three 
gentleman  is  a  shareholder,  and  that  no  one  of  them 
ought  to  be  placed  on  the  list  of  contributories. 
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The  costs  of  all  parties  will  be  paid  out  of  the  assets. 


This  being  an  adjourned  case  from  Chambers, 

Mr.  Jes$ell  pressed  to  be  heard  on  behalf  of  some  of 
the  other  contributories. 

Mr.  Jf2.  Palmer  objected. 


The  Master  of  the  Rolls.     I  never  hear  contribu-  Contributories 
tones  in  such  cases.    There  would  be  no  end  of  it  if  ^u^"to  ^"" 


it  were  once  admitted. 


Note.— See  Re  The  Norwich  Yarn  Company,  13  Beavan,  428, 
note  (a). 


heard  on  a 
question  as  to 
placing  others 
on  the  list. 
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Feb.  9. 

An  executor 
who  had  un- 
neceisarily  re- 
tained in  nil 
hands  unin- 
Tested  a  ba- 
lance of  655/., 
for  a  year  and 
a  half,  charged 
interest 
thereon. 


STAFFORD  v.  FIDDON. 

A  T  the  end  of  two  yean  after  the  testator^s  death  the 
"^^  executor  had  in  bis  bands  a  sum  of  665/.|  which 
bad  been  retained  by  him  uninvested  without  any  ne- 
cessity for  a  year  and  a  half. 

The  Master  of  the  Rolls  decided  that  the  executor 
ought  to  be  chai^ged  with  interest  on  this  balance. 

Mr.  Druce  for  the  executor. 

Mr.  Jf{.  Palmer f  contri. 


fTlHE  testator  by  his  will,  dated  the  5th  of  November j 
-^  1847,  bequeathed  a  leasehold,  and  a  ship  called 
Ophelia  and  Mary^  to  his  three  trustees  and  executors 


NEWBEGIN  V.  BELL. 

Feb.  18. 
Bequest  of 
specific  chat- 
tels in  trust  to 
sell,  <'  in  the 

pay  the  debts,   in  trust  to  Sell,  and  he  proceeded  as  follows : — ''  And  I 

and  then  to       hereby  declare  that  my  said  trustees  shall  stand  and  be 

divide  the  re-  ■'  ^  ^ 

sidiie  amongst  possessed  of  the  moneys  which  shall  arise  from  such  sale 

Tili^re  was  no    ^^^  ^^^^^  as  aforesaid,  upon  trust,  in  the  first  place,  to 

residuary  gift   pay  off  and  discharge  all  my  just  debts  and  funeral  and 

Held,  that  the  .  ,  .  .         /•        i_ 

debts  were        testamentary  expenses,  then  the  residue  of  such  moneys 

primarily  pay-  ghall  be  divided  amongst  my  dauehter-in-law  Jane,"" 
able  out  of  the  B  J  6  » 

general  re-  •M 

sidue. 

There  being  no  residQary  gif^,  the  next  of  kin  filed  a  bill  for  administration.  The 
debts  exhausted  the  residue,  but  there  remained  assets  specifically  bequeathed.  Held, 
that  the  Plaintiff  must  bear  his  own  costs,  but  that  the  executor  was  entitled  to  hit 
costs  out  of  the  specific  legacies. 
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and  four  other  persons  whom  he  named.    The  will  con-        1867. 

tained  no  residuary  gift.  ^^v-^^ 

Nbwbboin 

The  testator  died  on  the  13th  of  November,  1847.  B«ll. 

On  the  13th  of  May,  1847,  the  testator  had  chartered 
the  vessel,  and  under  the  terms  of  the  charter-party,  the 
freight  became  payable  on  the  delivery  of  the  cargo  at 
SvU,  which  happened  two  or  three  days  before  the 
death  of  the  testator.     It  produced  S37L 

This  bill  was  filed  by  the  next  of  kin  against  the  exe- 
cutors alone,  claiming  the  freight  and  asking  for  the 
administration  of  the  estate.  They  succeeded  at  the 
hearing  (26th  of  June,  1856)  in  establishing  that  the 
freight  did  not  pass  with  the  ship. 

The  accounts  were  taken,  and  the  debts  were  all  paid. 
There  were  two  questions ;  first,  whether  the  debts  were 
to  be  paid  out  of  the  produce  of  the  ship,  or  out  of  the 
residue ;  secondly,  as  to  the  costs  of  suit.  As  to  the 
latter  point,  the  executors  had  stated,  by  their  answer, 
that  they  could  not  safely  administer  the  estate. 

On  the  first  point  Choat  v.  Yeats  {a);  Browne  v. 
Groombridge  (ft) ;  Hewett  v.  Snare  (c)  were  cited. 

Mr.  Folletl  for  the  Plaintiff. 

Mr.  Stevens  for  other  parties. 

Mr.  Torriano  for  the  executor. 

Mr.  C  HcUl  for  the  specific  legatees,  as  to  the  costs. 

There 

(a)  IJacSfW,  102.  (c)  \  Dt  G.  if  Sm.  23Z 

(6)  4  Madd.  495. 

cc2 
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There  is  no  residue,  and  therefore*  the  Plaintiffs  most 
bear  their  own  costs.  The  ordinary  decree  does  not 
affect  assets  bequeathed  as  specific  legacies,  but  is  con- 
fined to  personal  estate  not  specifically  bequeathed. 

Mr.  FoUett.  The  executors  state  that  an  admini- 
stration in  CSourt  was  necessary^  therefore  all  the  assets 
are  liable  for  the  costs  of  administration. 

The  Master  of  the  Rolls. 

There  being  no  residuary  gift,  the  debts  are  payable 
out  of  the  residue.  The  Plaintiff  can  only  have  his 
costs  out  of  the  residue,  and  as  there  is  none,  be  will 
have  to  bear  them.  The  executors  are  entitled  to  their 
costs  out  of  the  other  funds,  as  the  suit  was  necessary 
for  their  protection. 


Feb,  10. 


GRAHAM  t;.  LEE. 


Under  a  clause  mHE  testator  gave  to  Henry  Smith  a  legacy  of  oOO/. 
of  forfeiture,         ■.,  ,.  ..  ,  ../•,, 

in  case  of  a  stock  on  his  attaining  the  age  of  twenty-five,  but 

party  attempt-  subject  to   the  following  restrictions,   conditions   and 

ing  or  agree-      «    ^  .  . 

ing  to  assign     forfeiture : — ''  And  in  case  he  shall  assign,  mortgage, 

fund"— ilefd  *  ^^  ^^  ^^^  manner  anticipate  the  same,  or  attempt  or 

thatavolun-     agree  to  assign,  mortgage  or  otherwise  anticipate  the 

tion  oHnsoU     same,  then  I  revoke  the  said  bequest,  and  I  direct  the 

vency  under     gaid  gum  to  be  and  form  part  of  my  residuary  estate, 

which  a  fiat  ,  .  ,  ,  ,  ,        .      ^  , 

imroediately  c^nd  be  payable  to  the  party  hereinafter  named  as  my 
S'a  for'  ^®»*^"ary  legatee." 

feiture.     Se-  The 

condly,  that 

negotiations  as  to  charging  the  fund,  which  resulting  in  nothing,  did  not  create  a  for- 
feiture, and  that  to  constitute  an  **  attempt"  to  antici|>ate,  there  must  be  some  act, 
which,  but  for  the  clause  of  forfeiture,  would  have  the  effect  of  anticipating  the  fund. 
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The  testator  died  in  1849.  1867. 


Henry  Smith  attained  twenty-five  in  February^  1866,         ^'^^^ 
but  in  the  meantime  he  had  entered  into  partnership         ^^e. 
and  got  into  pecuniary  difficulties,  and  it  was  now  in- 
sisted that  he  had  forfeited  the  legacy.     The  circum- 
stances relied  on  were  these  : 

In  October f  1863,  Henry  Smith  expressed  a  desire  to 
borrow  a  sum  of  money  on  the  legacy,  but  his  solicitor 
explained  to  him  his  incapacity  to  do  so.  Two  days 
afterwards,  he  stated  to  his  solicitor  his  necessities  and 
urged  him  to  procure,  if  possible,  an  advance  from  the 
trustees,  when  the  solicitor  read  the  will  and  explained 
to  him  that  he  was  prevented  anticipating  the  legacy ; 
thereupon  nothing  was  done.  Besides  this,  some  cre- 
ditors of  the  firm  were  very  pressing  for  payment  or 
security,  and  Smith*s  partner  stated  to  them  that  Smith 
was  entitled  to  the  legacy  of  600/.  The  solicitor  of  the 
creditors  called  on  Smith  and  got  some  information,  and 
he  referred  him  to  his  {Smith's)  solicitor ;  but,  before 
seeing  him,  the  creditors'  solicitor  procured  a  copy  of  the 
will,  and  found  that  Smith  could  not  make  any  charge 
without  forfeiting  the  legacy.  Nothing  further  was 
done. 

It  was  sworn  that  Smith  had  stated  that  he  had  pro- 
posed to  give  these  creditors  a  charge  on  the  legacy, 
but  he  positively  denied  having  made  any  such  propo- 
si^on. 

Being  still  pressed  by  their  creditors,  Henry  Smith 
and  his  partner,  on  the  9th  of  December,  1863,  made  the 
usual  declaration  under  the  Bankrupt  Act,  '*  that  they 
were  not  able  to  meet  their  engagements  with  their 
creditors,**  and  on  the  same  day,  upon  the  petition  of 

their 
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1867.       their  largest  creditors,  they  were  declared  bankrupts. 
The  Plaintiff,  their  assignee,  now  claimed  the  legacy. 

Mr.  R,  Palmer  and  Mr.  SurragCf  for  the  Plaintiff, 
argued  that  there  had  been  no  forfeiture  and  no  attempt 
to  assign  or  mortgage,  and  that  bankruptcy  was  not  an 
assignment,  mortgage  or  anticipation  by  the  bankrupt. 
They  cited  Jones  v.  Wyse{a);  Doe  d.  Mitchinson  v. 
Carter  (i) ;  Whitfied  v.  Prichett  (c). 

Mr.  Lloyd  and  Mr.  J".  H.  Palmer,  for  the  residuary 
legatees,  insisted  that  there  had  been  a  forfeiture,  by  the 
attempt  to  assign,  and  secondly,  by  the  declaration  of 
insolvency,  which  was  voluntary,  and  done  for  the  very 
purpose  of  vesting  the  legacy  in  the  assignees.  This, 
they  said,  was  different  from  a  bankruptcy  in  invitum. 
They  cited  Brandon  v.  Aston  (d) ;  Churchill  v.  Marhs  (e) ; 
Yarnold  v.  Moorhouse  (/) ;  Lear  v.  Leggett  {g) ;  Roch- 
fordr.  Hachman  {h) ;  Martin  v.  Margham  (i) ;  6  Geo.  4, 
c.  16,  s.  6 ;  12  &  13  Vict.  c.  106,  s.  70. 

Mr.  Babington  for  the  trustees. 

The  Master  of  the  Rolls  during  the  argument  and 
afterwards  observed  as  follows : — 

A  condition  of  forfeiture  must  be  strictly  construed, 
and  here  nothing  is  said  as  to  bankruptcy  being  a 
ground  of  forfeiture.  It  is  then  said,  that  this  declara- 
tion of  insolvency,  which  was  the  foundation  of  the 

bankruptcy, 

(a)  2  Keen,  285.  («?)  1  Coll.  441. 

(6)  8  r.  R.  57.  (f)  1  RttM.  *  M.  364. 

(c)  2  Keen,  608.  (;)  1  Run.  4r  M.  690. 

(rf)  2   Ywngt  i  C.  (C.  C.)  (A)  9  Hare,  475. 

24,30.  (i)  H5im.  230. 
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bankraptcyy  was  volantary,  but  the  same  may  be  said        1867. 
of  every  act  of  bankruptcy. 

Nexty  as  to  the  alleged  attempt  to  anticipate.  I 
think  that  an  offer  to  give  a  security  on  the  legacy  was 
neither  an  assignment  of  it  nor  an  attempt  to  assign 
it.  To  constitute  such  an  attempt  there  must  be  some 
act  which,  but  for  the  clause  of  forfeiture,  would  have 
the  effect  of  *^  assigning,  mortgaging  or  otherwise  an- 
ticipating" the  legacy. 

The  Plaintiffs  are  entitled  to  the  legacy. 


M 


DAY  V.  DAY. 
DAY  t;.  RAWLINS. 
DAY  V.  BUCKLAND. 

Feb.  23,  26. 
R.  TUCKER,  a  solicitor,  was  employed  for  the  The  Plaintiffs* 
Plaintiffs  in  the  above  suits.    He  had  borrowed  ^^'^^^u^^^^^^ 
from  the  Petitioners,  The  United  Kingdom  Mutual  An-  assignment  of 
nuity  Society,  250/.,  on  his  promissory  note.    The  note  ^hich  he 

was  not  paid  when  due,  and  thereupon  Mr.  Tucker  of-  ^°v¥  ^f^°™ 
-       ,  .  r     \^  .'  '  ,.     .  .       ,      entitled  in  the 

tered  to  assign  to  the  Petitioners   his  mterest  m  the  suit,  to  a 

cosU  due  to  him,  as  the  Plaintiffs'  solicitor,   in  the  "Granger  to  the 

'  '  cause.     An 

above-mentioned  suits.     This  offer  the  Petitioners  ac-  order  was 

cepted,  and  they  consented  to  renew  the   promissory  madrfor  tax- 
note  for  one  month.     Accordingly,  on  the  8th  day  of  ationofthe 
June,  1864,  Mr.  Tucker  signed  and  gave  the  Petitioners  cosu,  and  for 
an  agreement,  dated  the  8th  of  June,  1854,  which  was  {^®^J  P^^,™®"' 
as  follows  : — "  In  consideration  of  your  having  this  day  citoroutof  a 

renewed  f"nd  in  Court. 

rene^eo  ^^e  >olicitor 
became  bank- 
rupt before  the  creditor  had  obtained  any  stop  order  or  given  notice  of  the  assignment. 
Held,  that  costs  were  within  the  order  and  disposition  of  the  bankrupt,  and  passed  to 
his  assignees. 
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1857.  renewed  my  promissory  note  for  one  month,  I  hereby 
undertake,  and  agree  to  assign,  by  way  of  charge,  the 
costs  due  to  me  in  a  Chancery  suit,  amounting  to  up- 
wards of  400/.,  and  in  which  suit  the  Master  has  made 
his  report,  and  the  cause  is  set  down  to  be  heard  before 
Master  of  the  Rolls  on  further  directions,  and  there 
is  a  fund  at  the  Accountant-General's,  to  the  credit 
of  the  cause,  Day  v.  DayJ"  He  also  gave  a  second 
promissory  note. 

On  the  4th  o(  August^  1854,  the  cause  came  on  for 
further  directions,  when  it  was  ordered,  that  the  Ac- 
countant-General  should  transfer  159/.  stock,  part  of 
326/.  stock  in  Court,  to  the  Defendant  Buchland,  and 
that  the  residue  should  be  sold,  and  that  the  Defendant 
Paxton  should  pay  553/.  into  Court  on  or  before  the 
10th  of  November*  The  Taxing  Master  was  directed 
to  tax  the  costs  of  all  parties,  and  out  of  the  fund 
realized  by  the  sale  of  the  residue  of  the  stock,  and  the 
money  directed  to  be  paid  into  Court,  the  costs  of  Day 
and  Buckland  were,  in  the  first  place,  to  be  paid,  and 
out  of  the  remainder  of  the  cash,  the  Plaintiffs'  costs 
(408/.)  were  to  be  paid  to  Mr.  Tucker^  their  solicitor. 

The  553/.  was  paid  into  Court,  and  the  claims  having 
priority  over  the  Plaintiffs'  costs  being  paid,  there  then 
remained  in  Court  a  sum  of  309/.  applicable  to  the  pay- 
ment of  Mr.  T^Lcker's  costs,  taxed  at  408/. 

On  the  7th  of  October,  1854,  Mr.  Tucker  became 
bankrupt.  The  Petitioners  now  presented  a  petition, 
praying,  that  notwithstanding  the  order  on  further 
directions,  the  balance  in  Court  might  be  paid  to  them. 

It  did  not  appear  that  any  stop  order  had  been  ob- 
tained 


and  Others. 
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tained  on  the  fund  by  the  PetitionerB,  or  that  any  notice        1857. 
had  been  given  by  them.  ^-^^/^^^ 

Mr.  Nalder,  in  support  of  the  petition.  The  Peti-  Dat 
tioners  are  entitled  to  the  fund.  It  will  be  objected 
that  no  stop  order  or  notice  was  given,  but  the  doctrine 
of  priority  by  stop  order  and  notice  has  no  application 
as  between  the  vendors  and  purchasers  of  choses  in  ac^ 
tion,  and  the  assignees  in  bankruptcy  stand  in  the  same 
position  as  Tucker  himself.  The  very  point  has  been 
recently  decided  in  Re  Pok's  Trusts  (a). 

Neither  a  stop  order  nor  a  notice  is  necessary  to  per- 
fect tlie  title  as  between  the  assignor  and  assignee.  In 
Re  Atkinson  (6)  it  is  said,  that  the  assignee  in  insol- 
vency takes  only  the  interest  of  the  insolvent,  and  is 
subject  to  the  same  equities  as  the  insolvent. 

Mr.  Hardy,  contrd,  for  the  assignees.  The  only 
question  is,  whether  the  fund  was  within  the  order  and 
disposition  of  the  bankrupt,  and  it  is  clear  from  the 
authorities  that  it  was.  The  law  is  stated  2  Spence, 
p.  856,  "  It  was  decided,"  &c.  &c. ;  Rt/all  v.  Rolle  (c) ; 
Greening  v.  Beckford{d);  6  Geo.  4,  c.  16,  s.  72  ;  13  & 
14  Vict.  c.  106,  B.  125.  No  stop  order  having  been 
obtained  and  no  notice  given,  the  chose  in  action  was 
therefore  within  the  reputed  ownership  of  the  bankrupt, 
and  passed  to  his  assignees. 

Mr.  Nalder,  in  reply.  No  stop  order  could  have 
been  obtained,  because  there  were  other  costs  to  be 
paid  which  had  priority,  and  there  might  have  been  no 
surplus.    The  assignees  have  themselves  given  no  notice, 

nor 

(a)  25  L.  J.  (Ch.)  862.  notes;  BartUtt  v.  Bartlett,  I  De 

(6)  2  De  G.,  M.  i  G.  143.  Gex^Jonet,  127;  and  Re  Raw 

(c)  1  Atk,  165.  bone^i  Bequest,  3  Kay  Sf  Johnson, 

(d)  5   Sim.  195;    and  see  1  300. 
Chit.  Stat.  2nd  edit.p.  237  to  244, 
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nor  hare  they  obtained  any  stop  order^  they  cannot 
therefore,  on  that  ground,  assert  any  superior  equity 
against  a  prior  incumbrance.  They  are  mere  assignees 
themselves,  through  the  vesting  order,  and  they  have, 
by  their  negligence,  equally  forfeited  their  right. 

The  Masteb  of  the  Rolls. 

I  must  look  into  the  cases.  I  have  held,  that  in 
cases  of  bankruptcy,  assignees  for  value,  who  have  not 
given  notice,  but  have  allowed  choses  in  action  to 
remain  in  the  order  and  disposition  of  the  bankrupt 
are  postponed,  and«  consequently,  that  such  choses  in 
action  become  divisible  amongst  the  general  body  of 
creditors. 

I  was  staggered  at  the  case  cited,  and  I  will  look  into 
it.  I  am  satisfied  the  Vice-Chancellor  did  not  mean  to 
alter  the  established  law. 


Feb.  26.  The  Masteb  of  the  Rolls. 

The  question  on  this  petition  is,  whether  a  sum  of 
costs  due  to  Mr.  Tucker^  a  solicitor,  passed  to  his  as- 
signees, as  being  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  or  passed  to  the 
United  Kingdom  Mutual  Annuity  and  Insurance  So^ 
ciety,  under  a  particular  assignment. 

The  state  of  the  case  is  this : — Mr.  Tucker  was  the 
Plaintiffs'  solicitor.  He  has  a  lien  on  the  fund  in  Court 
for  his  costs,  which  were  afterwards  taxed  at  408/.  The 
Petitioners  advanced  the  sum  of  250/.  to  Mr.  Tucker, 
upon  the  security  of  his  claim  upon  the  fund  in  Court,  and 
in  June,  1854,  he  made  an  assignment  of  it  to  them,  but 

they 
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they  did  not  obtain  any  stop  order.  Now,  undoubtedly,  1857. 
the  usual  principle  is,  that  where  there  is  an  assignment  of 
a  chose  in  action  to  a  particular  assignee,  and  he  takes  no 
step  by  giving  notice  to  the  person  who  is  bound  to  pay 
the  money  to  the  debtor,  or,  if  it  is  a  sum  due  from  an  in- 
surance company,  to  the  insurance  company,  or  if  it  is 
a  fund  in  Coui-t,  by  obtaining  a  stop  order,  it  passes  to 
the  assignees  of  the  bankrupt,  as  being  in  his  order  and 
disposition  at  the  time  of  the  bankruptcy,  and  certainly 
I  have  never  heard  that  proposition  doubted.  It  might 
have  been  originally  a  question  whether  a  chose  in  ac^ 
Hon  came  under  the  order  and  disposition  clause ;  that, 
no  doubt,  was  a  question  of  some  nicety,  but  it  is  now 
finally  determined.  The  reason  why  I  delayed  my  judg- 
ment in  this  case  was,  to  consider  more  particularly  the 
case  of  Re  Folis  Trusts  (a),  which  was  cited  to  me  as 
an  authority  in  favour  of  the  Petitioners.  But  upon  the 
fullest  consideration  that  I  can  give  to  that  case,  I  do 
not  think  the  Vice-chancellor  there  meant  to  determine 
anything  contrary  to  the  ordinary  rules  which  relate  to 
order  and  disposition,  and  that  in  fact,  all  that  he  meant 
to  determine  was,  the  question  of  whether  there  was  a 
valid  assignment  in  that  case  or  not.  At  least  that  is 
the  view  I  take  of  the  case ;  there  may  possibly^  be 
something  omitted  from  the  report,  but  that  is  the  view 
I  take  of  that  decision. 

Now  the  facts  of  this  case  are  very  peculiar,  because 
the  Petitioners  certainly  allowed  Mr.  Tucker  (the  bank- 
rupt) to  have  complete  control  over  this  fund  subse- 
quently to  the  period  of  the  assignment;  for  the  assign- 
ment having  taken  place  on  the  8th  ofJune^  they  allowed 
him  on  the  4th  of  Augtut,  1 854,  to  obtain  an  order  for  the 

payment 
(a)  25  L.J.  (CA.)862. 
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1857.  payment  of  the  amount  of  his  costs,  oat  of  the  fund  in 
Court,  to  him  personally.  The  bankruptcy  occurred 
afterwards  in  October;  therefore,  two  months  after  the 
assignment  was  made  to  them,  they  allowed  an  order 
to  be  obtained  for  the  payment  of  the  fund  to  him  per- 
sonally. What  they  ought  to  have  done  was  this : — 
To  have  had  the  order  made  directing  payment  of  the 
fund  to  them,  as  the  assignees  of  Mr.  Tucker,  or  to  pay  to 
them  the  amount  that  was  due  to  them  upon  the  assign- 
ment. And  if  that  had  been  done,  the  case  would  have 
been  considerably  varied,  and  I  should  then  have  been 
of  opinion,  that  it  was  not  in  the  order  and  disposition 
of  the  bankrupt.  But  allowing  an  order  to  pay  it  to 
him  personally  makes  the  case  exactly  as  if  it  had  been 
paid  to  him  previously  to  the  bankruptcy,  in  which 
case,  I  am  of  opinion  that  no  question  could  have  arisen, 
but  that  it  was  in  the  order  and  disposition  of  the  bank- 
rupt at  the  time  of  the  bankruptcy. 

The  facts  of  this  case,  and  the  authorities  to  which 
I  have  referred,  since  the  hearing  of  this  petition  (which 
it  is  not  necessary  to  go  through  in  detail,  for  they  are 
very  numerous),  satisfy  me,  that  this  is  an  ordinary  case 
of  a  chose  in  action,  remaining  in  the  order  and  dispo- 
sition of  the  bankrupt,  by  reason  of  the  particular  as- 
signee not  having  taken  the  necessary  steps  for  the 
purpose  of  giving  notice  to  the  debtor,  or  to  the  depo- 
sitary where  the  fund  was  preserved  for  the  benefit  of 
the  person  entitled  to  it ;  and  it  appears  to  me  to  be  a 
case,  in  which  I  must  make  an  order  for  payment  of  the 
fund  to  the  assignees  in  bankruptcy. 

Of  course  the  company  must  have  liberty  to  prove 
under  the  bankruptcy,  and  it  had  better  be  part  of  the 
same  order,  that  the  proof  should  be  admitted. 

I  think 
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I  think  the  costs  of  all  parties  ought  to  come  out  of 
the  fund^  for  I  think  that  this  question  could  not  have 
been  determined  without  coming  to  the  Court. 


Note. — The  Petitioners  appealed  to  the  Lords  Justices,  who  allowed 
new  evidence  to  be  produced,  and  they  reversed  the  decision,  but  upon 
grounds  not  brought  forward  at  the  Rolls. 


WIGHTMAN  V.  WHEELTON. 

Feb.  16. 
fTlHE  bill  sought  an  injunction  to  stay  proceedings  at  On  a  motion 
-*"    law  upon  a  policy,  on  the  ground  of  fraud.    The  [he  answers 
Plaintiffs  filed  interrogatories  for  the  examination  of  the  an  affidavit, 
Defendants,  but  before  they  had  obtained  an  answer,  fendantmay 
they  moved  for  an  injunction.    The  motion,  by  arrange-  I>ecro8s-cxa- 
ment,  stood   over   to   enable  the   Defendants  to  file      No  weight 
their  answer,  which  they  did  on  the  10th  of  December,  ^^g^t^^^ 
The  Plaintiffs  thereupon  served  the  Defendants  with  a  affidavit  where 
pibpcena   to    attend    and   be  cross-examined  on   their  party^^u^ad 

answer.    The  Defendants  attended,  but  insisted   that,  no  opportunity 

to  cross-exa- 
under  these  circumstances,  there  was  no  power  to  cross-  mine  the  wit- 
examine  them,  and  they  refused  to  be  examined.    A  °^' 

'  ^  On  a  motion 

motion  was  now  made,  on  the  Examiner's  certificate,  for  an  injuno- 
tbat  they  might  attend  and  be  cross-examined.  tiff  who  has"' 

compulsorily 

Mr.  12.  Palmer  and  Mr.  G.  L.  Russell  in  support  of  answer,  cannot 

the  motion.     It  is  intended  to  use  the  answer  on  the  T^®?*"?*"? 

the  Defendant 

motion,  and  by  the  69th  section  of  the  15  &  16  Vict,  on  it,  unless  it 
c.  86,  the  answer  is,  upon  a  motion  for  an  injunction,  to  on*the Defend- 
*^  be  regarded  merely  as  an  affidavit  of  the  Defendants."  «nt*s  behalf. 
It  will  be  said  that  Kay  v.  Smith  (a)  was  subsequently 

overruled 

(a)  20  Bern.  566. 
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1857. 

WZGHTMAN 

V. 

Whbblton. 


overruled  by  the  Lords  Justices  in  Manhy  v,  Bewicke  {a\ 
but  that  was  a  peculiar  case  relating  to  the  affidavit  as 
to  the  possession  of  documents. 

The  Master  of  the  Rolls  asked  if  the  Defendants 
would  undertake  not  to  use  the  answer  in  evidence. 

Mr.  Selwyn  and  Mr.  Walford,  for  the  Defendant,  de- 
clinedy  unless  the  Plaintiff's  evidence  remained     as    it 
stood.     They  proceeded   to  argue,  that   the   Plainf/iT 
was  not  entitled  to  cross-examine  a  Defendant,  on  bis 
answer,  and  that  the  case  was  governed  by  MMriby  v. 
Bewicke.     Here  the  answer  was  not  put  in  volav^tarily, 
but  had  been  insisted  on  compulsorily  by  the  Pla.inti£ 
as  part  of  the  discovery  sought,  and  as  affording  evidence 
in  support  of  their  case,  and  that  it  was  only  in  tfa  e  case 
of  an  adverse  party  that  cross-examination  was  allovred. 
Besides,  if  the  Plaintiffs  were  not  contented  with  the 
answer,  they  must  obtain  further  discovery  by  the  usual 
modes,  and  not  by  a  viva  voce  examination.     That  the 
69th  rule  had  no  application,  for  it  was  introduced  to 
alter   the  old    technical  rule  of  practice  by    vi^hich  a 
Plaintiff,  on  a  motion  for  an  injunction,  was  not  allowed 
to  contradict  the  answer.     That  this  was  a  question  of 
strict  right  under  the  40th  section  of  the  15  &    16  VicL 
c.  86,  and  not  one  of  discretion. 

The  Master  of  the  Rolls. 

It  is  my  practice  to  place  little  or  no  reliance  on  an 
aflBdavit  where  there  has  been  no  opportunity  to  cross- 
examine,  as  in  a  recent  case  (6)  where  a  witness  went  out 
of  the  jurisdiction  before  cross-examination. 


Mr.  R,  Palmer  was  stopped  in  his  reply. 


(a)  26L.J.  (CA.)20. 

(6)  Spieer  v.  Spker  (Jfcf.  R., 


Dee,  1855)  was  possibly 
here  alluded  to. 


The 
the  case 
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3d9 


1867. 


^  spirit  of  the  Act, 

'  ^ration  of  the 

\n  answer 

ossible,  on 

are,  however, 

.ry  now  to  refer 

eral  former  occa- 

iie  Act,  and  it  was 

.  and  by  the  persons 

of  the  great  advantages 

inconsiderate  and  negli- 

.g  the  persons  to  a  cross- 

inswers  on  the  footing  of  affi- 

jects  of  the  commissioners. 

lilt  the  1 6th  clause  of  the  Act,  in 

at  upon  a  motion  for  a  decree,  **  the 

.  the  purposes  of  the  motion,  be  treated 

r  makes  the  answer  an  affidavit  on  which 

be  cross-examined,  in  the  same  manner  as 

.  affidavit,  and  that  the  answer,  for  the  pur- 

:  the  motion,  will  be  considered  as  an  affidavit  of 

Jendant. 


WlOHTMAN 

V. 

Wrbbltok. 


There  is,  however,  a  very  material  distinction  be- 
tween a  motion  for  a  decree  and  the  hearing  of  the 
cause.  Upon  a  motion  for  a  decree,  the  answer  is  to 
be  treated  as  an  affidavit,  but  if  a  cause  is  brought  to 
a  hearing  in  the  ordinary  way,  the  answer  is  not  an 
affidavit  in  favour  of  the  Defendant,  although  such  parts 
as  the  Plaintiff  may  think  fit  to  use  are  evidence  in- his 

favour. 

(a)  &fitor  V.  PriieKard,  16  Beav.  473 ;  Lovell  v.  Galloway^  19 
Beao.  643. 
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favour.  The  Defendant,  however,  may  make  his  answer 
evidence  by  filing  an  affidavit,  affirming  generally  that 
all  the  statements  contained  in  his  answer  are  true,  and 
then  the  Plaintiff  is  entitled  to  cross-examine  the  De- 
fendant on  his  answer. 


It  would, however,  be  placing  a  Defendant  in  an  unjust 
position,  if  he  were  cross-examined  on  his  answer  upon 
a  motion,  and  if  the  Plaintiff  should  be  successful  in 
his  cross-examination,  he  might  use  it,  but  if  not,  then 
that  he  should  be  at  liberty  to  use  such  parts  only  of 
the  answer  as  he  pleased  on  the  hearing.  It  would 
place  the  Defendant  in  an  unfair  situation.  I  am  dis- 
posed to  allow  the  motion  for  an  injunction  to  stand  over 
to  the  next  seal,  with  liberty  to  file  such  affidavits  as  the 
Plaintiff  shall  think  fit ;  but  I  should  not  allow  the  De- 
fendant to  use  his  answer,  on  that  occasion,  in  his  own 
favour,  unless  he  has  been  cross-examined. 

I  have  not  only  on  one,  but  on  many  occasions,  refused 
attention  to  affidavits,  where  there  has  been  no  oppor- 
tunity to  cross-examine  the  persons  who  made  them. 


The  motion  for  cross-examination  stood  over  gene- 
rally,  with  liberty  to  apply. 
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HEALES  t;.  M'MURRAY. 

Feb.  16. 

THIS  suit  was    instituted  by  a  mortgagee  for  re-  Liability  of  a 
demption.     The  bill  alleged  as  follows:— "The  "^^^' 
Defendant  has  served  upon  the  tenants,  or  some  of  the  notice  to  the 
tenants   on  the  said  hereditaments  comprised   in   his  bim  their 
security,  a  notice  ordering  them  not  to  pay  their  rents  to  ^"*f' j^"*  ^*^ 
the  Plaintiff,  and  the  tenants  have,  in  consequence,  not  seaaion, 
paid  their  rent  to  the  Plaintiff,  and  the  Plaintiff  has  J^^^f^^. 
lost  considerable  sums  thereby."  noned. 

The  Defendant  was  not  interrogated  as  to  this  state- 
ment, and  his  answer  did  not  deny  its  truth,  but  the 
evidence  was  not  strictly  formal. 

Mr.  FoUeit  and  Mr.  T.  C.  Wright,  for  the  Plaintiff, 
asked  that  the  decree  for  the  account  might  include 
what,  but  for  his  wilful  default,  the  Plaintiff  might  have 
received. 

Mr.  R.  Palmer  and  Mr.  Terrell  resisted  this. 


Tke  Master  of  the  Rolls. 

If  a  mortgagee  gives  notice  to  the  tenants  not  to  pay 
their  rents  to  the  mortgagor,  he  becomes  entitled  to  take 
possession,  and  though  he  does  not  do  so,  I  apprehend 
he  must  be  answerable  to  the  mortgagor  for  any  loss 
which  may  occur.  It  is  his  duty  either  to  take  posses- 
sion himself,  or  to  leave  the  mortgagor  in  possession. 

I  must  direct  an  inquiry  whether  any  notice  was 
given,  and  if  any  loss  has  been  occasioned  by  it,  and 
if  so,  under  what  circumstances. 

VOL.  XXIII.  D  o 
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Bequest  of 
legacies  to  be 
transferred  by 
the  executors 
"  either  in 
Three  per  cent. 
Consols  or 
Three  per  cent. 
Reduced  Stock 
standing  in 
the  testator's 
liame,"  within 
twelve  months 
after  his  de- 
cease.    The 
transfer  was 
made  aAer  the 
twelve  months. 
Held,  that, 
notwithstand- 
ing the  discre- 
tion, the  le- 
gacies were 
specific,  and 
that  the  le- 
gatees were 
entitled  to  all 
the  dividends 
accruing 
thereon  sub- 
sequent to  the 
testator's 
death. 


CHESTER  V.  URWICK.    (No.  1.) 

TN  this  case,  the  tefitator  expressed  himself  as  fol- 
^  lows :  *-''  I  give  and  bequeath  the  following  legacies 
in  stock,  out  oF  the  money  in  the  £3  per  cent.  Consols, 
and  in  3/.  per  cent  Reduced  Annuitiesy  belonging  to 
me,  and  standing  in  my  name  in  the  books  of  the  Go- 
vernor and  Company  of  the  Bank  of  England,'*  viz., 
&c.  He  then  gave  several  legacies  and  proceeded, 
*'  And  I  direct  my  executors  or  executor  to  transfer 
stock  to  the  above-named  legatees,  to  the  amount  of 
their  respective  legacies,  in  either  the  £3  per  cent. 
Consols,  or  the  £3  per  cent.  Reduced  Annuities,  belong* 
ing  to  me,  within  twelve  calendar  months  after  my 
decease;  such  transfer  to  be  at  the  expense  of  the 
party  into  whose  name  the  stock  is  transferred." 

Some  of  these  legacies  were  not  transferred  within 
twelve  months  after  the  testator's  death,  and  the  ques- 
tion was,  whether  the  legatees  were  entitled  to  the  whole 
of  the  dividends  which  accrued  on  their  stock  legacies 
subsequently  to  the  testator's  death. 

The  contrary  was  contended,  on  the  ground  of  the 
option  given  to  the  executors  to  transfer  either  Consols 
or  Reduced,  and  it  was  argued,  that  until  the  transfer,  it 
could  not  be  ascertained  what  it  was  that  the  legatee  was 
specifically  entitled  to.  Secondly,  on  the  ground  that 
the  direction  was  merely  to  transfer  within  the  twelve 
months,  and  would  entitle  the  legatee  to  one-half  year's 
dividend  only,  in  the  circumstances  of  this  case. 

Mr.  R.  Palmer,  Mr.  Smyth,  Mr.  Bagshawe,  Mr.  ElHs, 

Mr. 
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Mr.  FoUett,  Mr.  Bird,  Mr.  Selwyn,  Mr.  E.  F.  Williams, 
Mr.  Fischer,  Mr.  Horsey,  Mr.  Simpson,  Mr.  Prender- 
gast  and  Mr.  C.  J7a//,  for  different  parties. 

7^  Master  of  the  Rolls. 

I  am  of  opinion  that  these  legacies  were  specific  at 
the  death  of  the  testator.  They  are  legacies  of  stock 
out  of  the  money  in  Consols  and  Reduced,  and  the 
only  argument  founded  on  it  is  this  : — being  given  out 
of  £3  per  Cents,  and  Reduced,  the  testator  gives  a 
discretion  to  the  executors  to  say  which  stock,  these 
being  sufficient. 

Suppose  a  testator,  havmg  £3  per  cent.  Consols  and  £3 
per  cent.  Reduced,  says,  I  give  2,000/.  stock,  to  be  paid 
out  of  my  £3  per  cents,  in  the  Bank  of  England,  why 
should  not  that  be  a  specific  legacy  of  so  much  stock  ? 
Three  per  cents,  would  include  both  Consols  and 
Reduced,  and  the  testator  has  provided  two  funds, 
both  of  which  are  £3  per  cents.,  for  the  payment  of  the 
legacy,  and  it  is  indifferent  to  the  legatees  in  which 
way  they  have  their  legacies,  although  there  might 
perhaps  be  a  trifling  difference  on  account  of  the  divi- 
dends on  the  one  being  more  nearly  payable  at  the 
death  of  the  testator  than  of  the  other.  The  executor 
would  probably  set  that  right.  This  is  a  direction 
to  transfer  the  stock  legacies  to  the  above-named  lega- 
tees, either  in  Consols  or  Reduced,  thus  making  both 
liable  for  that  purpose.  That  is,  as  soon  as  the  exe- 
cutor is  satisfied  that  the  estate  is  sufficient,  he  runs 
no  risk  by  assenting  to  the  legacy.  I  am  of  opinion 
these  are  specific  legacies,  and  that  the  legatees  are  en- 
titled to  the  dividends  from  the  death  of  the  testator. 


dd2 


CASES  IN  CHANCERY. 


CHESTER  ».  URWICK,    (No  2.) 

Feb.  19. 

It  it  danger-  XN  1844,  Mr.  Richard  Flour  Bailey  became  bound  to 
the  doctrine  of  ^18  father  in  bond  to  secure  2,600/.,  payable  by 
^r  ^*i4nf'*  half-yearly  payments  of  66Z.    This  bond  was,  in  1848, 

The  testator  purchased  by  and  assigned  to  the  testator,  Mr.  Bennett. 
bequeathed 

i°B '  who  '^^^  testator,  by  his  will,  dated  the  26th  day  of  ApHl, 

was  indebted  1855,  bequeathed  to  Mrs.  Bailey  1,500/.  Three  per  cent 
k^nd!"  He  Stock,  and  to  her  son,  Richard  Flour  Bailey,  1,000/. 
gave  inatrac-     Stock  ;  and  if  Mrs.  Bailey  should  die  before  the  testator, 

•odicil  and,      ^^  g^^^  ^^^  1,500/.  to  his  son  Richard  Flour  Bailey, 

in  his  own 

hand,  wrote  Iq  pursuance  of  instructions  from  tlie  testator,  a  co- 

A.  B.'8  legacy  ^'^'^  ^^  ^^^  ^^^1  ^^^  prepared  by  his  solicitor,  by  which 

should  be  several  legacies  were  purported  to  be  given,  but  as  the 

8,000/ ,  spe-  testator  had  not  furnished  a  list  of  all  the  legacies  he 

bond"M*^*rt  i"^®'*^®^  ^^  bequeath,  the  codicil  was,  in  that  respect, 

of  that  sum.  left  in  blank. 
The  codicil 

Tx^ecufeTand  ^^  ^^^  ^"^  ^^y  ^^  ^^V'  ^^^^'  *®  document  thus 
the  document  prepared  was  forwarded  to  the  testator,  enclosed  in  a 
M^teatament-    letter  from  his  solicitor,  in  which  he  gave  directions  as 

ary.    Held,      to  filling  in  the  names  of  the  legatees.     S!)ortly  after 

that  the  bond      ,  •         ,  *.     i  ,  .      ,  . 

debt  was  not     the  receipt  thereof,  the  testator  drew  out,  m  his  own 

released,  and     handwriting,  a  list  of  the  legacies  on  a  sheet  of  note 

the  legacy  sub-  paper,  which  was  dated  the  8th  of  May,  1855.    Amongst 

ment°of  the*^'  ^^^^^  proposed  bequests,  was  the  following : — 

°®^**  Mr.  R.  Bailey.     I  wish  his  legacy  to  be  made  up 

8,000/.,  thus  :— 

His  bond  to  me        •             .             .             .  <£840 

His  legacy          .....  1000 

His  mother .               ....  1500 

Addition             .....  4660 

£8,000 
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The  sum  of  840/.  was  the  value  which  had  been  put       1856. 
upon  the  bond  by  direction  of  the  testator. 

The  testator  died  suddenly  on  the  25th  of  Majfj  1855, 
and  amongst  his  papers  were  found  the  bond,  the  pro- 
posed codicil,  in  the  state  in  which  it  had  been  sent  to 
him,  and  the  paper  dated  the  8th  day  of  May^  1855,  in 
his  own  handwriting;  but  which  was  not  proved  with 
the  will  of  the  testator.  The  last  payment  on  the  bond 
was  made  in  January ^  1855. 

Richard  Flour  Bailey  refused  to  make  any  further 
payment  on  the  bond,  on  the  ground  that  the  testator 
intended  to  release  it,  and  a  question  therefore  arose, 
whether  it  was  to  be  treated  by  the  executors  as  part  of 
the  outstanding  estate  of  the  testator. 

Mr.  C.  Hall  for  the  legatee  Richard  F.  Bailey.  The 
legatee  takes  his  legacy  free  from  the  debt.  There  is  an 
intention  declared  in  the  handwriting  of  the  testator  of 
holding  the  obligor  released,  which,  though  not  testa- 
mentary, is  still  admissible  in  evidence.  The  legacy 
given  by  the  will  is  clear  and  distinct,  and,  if  it  is  to  be 
reduced  by  evidence  dehors  the  will,  the  same  species 
of  evidence  may  also  be  used  to  sustain  it.  If  paVol 
evidence  be  used  to  raise  a  presumption,  parol  evi- 
dence may  be  used  to  rebut  and  repel  it.  In  JSden  v. 
Smyth  (a)  a  legatee  was  held  entitled  to  his  legacy 
dischai^ed  of  debts  due  from  him  to  the  testator,  upon 
evidence  from  the  testator's  accounts,  letters  and  me* 
morandums  in  his  handwriting. 

Mr.  Bagshawe  and  Mr.  Eddis,  for  the  Plaintiff,  were 

not  heard. 

The 

(a)  5  Vet,  341 ;  and  see  Crou  v.  Martin,  2  Myl,  if  Cr.  459; 
V.  Sprigs,  6  Earei  552;   Flower      Peace  v.  Haim,  11  Hare,  151. 
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1866. 

The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  this  is  not  a  discharge  of  the 
debt  due  from  the  legatee  to  the  testator.  I  do  not  dis- 
pute the  authority  of  Eden  v.  Smyth,  but  I  think  it  very 
dangerous  to  carry  the  principle  a  step  further ;  the  re- 
sult would  be^  that  in  most  cases,  you  would  completely 
alter  the  effect  and  operation  of  a  will  by  parol  evidence* 
What  I  have  here  is  the  writing  of  the  8th  of  Matff  1865| 
in  which  amongst  a  number  of  gifts  is  this :  after  several 
proposed  gifts,  in  addition  to  what  he  had  left  by  his 
will,  he  says  : — *'  Mr.  M.  Bailey,  I  wish  his  legacy  to 
be  made  up  8,000/.,  thus :" — and  be  then  specifies  the 
bond  as  a  part  of  that  sum. 

What  I  am  asked  to  do  is  this : — I  am  to  take  this  in- 
strument as  operative  as  regards  the  bond,  but  invalid 
as  far  as  concerns  the  other  sums  mentioned  in  it,  that 
is,  partially  good  as  regards  Mr.  Richard  F.  Bailey,  but 
invalid  altogether  as  respects  the  other  legatees.  It  is 
quite  clear  what  this  instrument  means  ;  it  consists  of  a 
series  of  notes  for  the  purpose  of  making  an  intended 
codicil,  but  which  he  did  not  execute.  I  hold  this  docu- 
ment to  be  no  expression  of  his  intention,  but  a  memo- 
randum for  making  a  codicil,  and  therefore  the  debt  is 
payable,  as  well  as  the  legacy.  The  legatee,  however, 
will  get  the  full  benefit  of  the  1,000/.  in  the  release  of 
his  debt. 
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CHESTER  V.  URWICK.    (No.  3.) 

Feb.  19. 
rriHE  testator  William  Bennett,  had  two  sisters,  viz.,  A  sister,  in  a 
-■"    Jane  Adams,  widow,  who  died  in   1838,  and  Miss  Jrw«d*t^her 
Elizabeth  Bennett,  who  died  in  1852.    The  testator  brother,  after 
himself  survived  them,  and  died  in  1855.  youSiaVe  " 

kindly  pro- 

His  executors  discovered    amongst  his  papers  six  not  make  a 

documents,  which  they  submitted  to  the  Court,  in  order  J[l  V  ™^hall 

to   ascertain  whether  they  had  the  force  or  eflPect  of  be  fulfilled/' 

testamentary  dispositions,  or  if  they  had  not,  whether  wIlhThat 

they  created  any  trust  in  favour  of  the  parties  named  -^^  ^-  «"^ 
1        •         mi        1  4.  11  mt       y«        others  should 

therem.    The  documents  were  as  follows.    The  nrst  have  the  sums 

was  in  these  terms : —  ^^V^}^  •P?' 

cined.    She 

died  intestate, 

"My  dear  brother,  a{i»t 

"  Life  being  very  uncertain,  and  as  you  have  kindly  perty.    There 
promised,  if  I  do  not  make  a  will,  ray  wishes  shall  Je^nce^of^tlw*' 
be  fulfilled,  I  have  put  them  down,  first,   I  request  brother's 
my  beloved  sister  Eliza  to  have,  for  her  life,  all  I  pos-  fhe 'wfitTng"  in 
sess."  ber  life,  and  of 

his  having 

"  She  could  not  Bnish."  'I!"!?'!'  T 

pressed  an  in- 
tention to 

This  document  was  addressed  to  the  testator,  and,  ^^^*  wishes 

except  the  words  at  the  end,  "  she  could  not  finish,"  "»*»  effect, 
r      ,      ,        1      .  .  -   ,  A  ,  11  '     but  he  died 

was  m  the  handwriting  of  Jane  Adams,  and  the  words  without 

"  she  could  not  finish,"  were  in  the  handwriting  of  Eliza-  w^'The^Colrt 

beth  Bennett.  held,  that 

rni      there  was  not 
^  "®  sufficient  evi- 
dence of  a 

contract  on  the  part  of  the  brother,  to  enable  it  to  enforce  the  performance  of  the  sister's 

wishes. 
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The  second  was  as  follows : — 

Chester         "  To  Thomas  Smallwood,  Mr.  Adamses  godson,  one 
UawicK.      l^^n<ired  pounds."     It  contains  a  number  of  other  similar 
gifls  and  was  signed  thus — 

"  Elizabeth  Bennett, 

"  February,  1836. 
"  Jane  Adams  J* 

This  document  was  in  the  handwriting  of  Elizabeth 
Bennett,  and  was  addressed  to  her  brother. 

The  third  was  as  follows : — 

"  My  dear  brother, 
'*  As  you  have  kindly  promised  my  beloved  sister  and 
myself,  that  if  we  make  no  will,  our  wishes  shall  be 
fulfilled,  I  shall  therefore  hastily  write  them  down, 
first  naming,  what  money  we  possess  belongs  equally 
to  my  dear  sister  and  self,  though  all  the  stock  is  in  my 
name.  We  wish  you  to  have  all  for  your  life.  After 
then,  it  is  our  desire  Mrs.  iV.  Lntenes  Dolem  may 
have  800/.  of  the  same,*'  &c.  &c.  "  To  Miss  Margaret 
Griffiths  2,000/.,  for  the  use  of  herself  and  three 
sisters,  Jane,  Susan,  and  Mary,*'  &c.  &c. 

"  Jane  Adams, 

"  October,  1836. 
"  Elizabeth  Bennett.'' 

This  was  also  addressed  to  the  testator. 

There  were  three  other  papers  of  a  similar  character. 
The  first  signed  by  Elizabeth  Bennett  and  Jane  Adams 
in  1837  and  1838 ;  the  second  by  Elizabeth  Bennett 
alone  in  November,  1842 ;  and  a  third  was  in  the  hand- 
writing of  Elizabeth  Bennett. 

The  sisters  retained  these  documents  in  their  posses- 
sion. 
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sion,  but  there  was  the  evidence  of  one  of  the  parties 
intended  to  be  benefited,  that  the  brother  had  seen 
them  in  bis  sisters'  lifetime,  and  that  they  had  been  read 
over  and  handed  to  him,  and  she  said  she  believed  that 
thenceforth  they  remained  in  his  possession  until  the 
time  of  his  death.  At  his  death  his  executors  found 
them  amongst  his  papers. 

Both  of  the  sisters  died  intestate. 

The  testator  on  the  9th  of  March,  1852,  obtained 
letters  of  administration  to  the  effects  of  Elizabeth  Benr 
nett,  and  took  possession  of  a  freehold  house  at  Neuh- 
part,  in  which  she  and  her  sister  had  resided,  and  of 
personal  estate  to  the  amount  of  about  8,0002. 

The  testator  neither  paid  the  2,000/.  to  Margaret 
Griffiths  or  her  three  sisters,  nor  did  he  give  them  any- 
thing by  his  will.  He  acted  similarly  with  regard  to 
other  persons  mentioned  in  the  six  papers. 

The  testator,  during  his  life,  frequently  admitted  the 
existence  of  the  six  documents.  He  bad  also,  on  more 
than  one  occasion,  produced  them  to  his  solicitor,  Mr. 
Chester,  and  expressed  to  him  his  intention  to  carry  out 
what  his  late  sisters  intended  by  those  papers,  with 
reference  to  seven  of  the  persons  mentioned  therein,  and 
to  make  additions  thereto,  and  allow  interest  thereon, 
on  the  ground,  as  he  said,  that  they  ought  to  have  been 
paid  to  them  on  the  death  of  his  sisters ;  in  consequence 
of  this  a  calculation  was  made  of  such  interest.  Mr. 
Chester,  in  April,  1865,  prepared  the  draft  of  a  codicil 
to  the  testator's  will,  which  was  sent  to  the  testator,  but 
the  blanks  were  never  filled  in,  and  the  intended  codicil 
was  never  executed.  About  the  8lh  of  May,  the  testator 
wrote  to  Mr.  Chester  as  follows : — "  I  am  not  so  well 
since  you  left.     I  find  in  the  codicil  you  sent  some  errors. 

Mrs. 


1856. 


410  CASES  IN  CHANCERY. 

1866*  M>^«  Hughes  (meaning  Margaret  Griffiths,  who  bad 
married)  you  aay,  wife  of  H.  Hughes,  2,0002.  Yoa 
forget  the  wishea  of  my  aiater ;  it  waa  2,000/.  for  her- 
self and  three  sistera,  Mary,  Susan,  and  Jctne,  before 
she  was  married,  all  in  stocks/'  [He  then  referred  to 
other  gifts  in  the  papers,  and  to  his  intentions  in  re- 
spect thereto.]    ''  I  shall  add  other  names,  that's  all  to* 

day. 

**  Yoars  truly, 

"  W.  Bennett:' 

"  I  will  send  you  the  codicil  to  add  the  names 
shortly." 

The  testator  died  suddenly  on  the  25th  of  the  same 
month  of  May,  1855. 

The  question  was,  whether  the  testator's  estate  was 
liable  to  make  good  the  gifts  mentioned  in  the  six  papers ; 
it  now  came  on  for  argument. 

Mr.  Horsey,  for  the  claimants. 

These  documents  either  constitute  a  declaration  of 
trust,  or  an  agreement  in  the  nature  of  mutual  wills. 
The  two  sisters  abstained  from  making  wills,  on  the 
faith  of  the  agreement ;  and  even  if  there  was  no  dis- 
tinct agreement  on  the  part  of  the  testator,  yet  be  was 
cognizant  of  the  contents  of  the  documents,  and  having 
stood  by  and  obtained  the  benefit  of  the  intestacy  of  his 
sisters,  he  is  bound  to  perform  their  intentions.  His 
estate  must  now  give  effect  to  the  whole  of  the  sisters' 
intentions  expressed  in  the  six  documents. 

In  Dufour  v.  Pereira  (a)  it  was  held,  that  **  A  mu- 
tual will  by  husband  and  wife,  if  revoked,  must  be 
revoked  jointly,  or  if  revoked  separately,  notice  must  be 
given  to  the  other  party  of  such  revocation." 

Drakeford 
(a)  1  Dkkens,  419. 
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JDrakefard  v.  Wilks  (a)  decides,  that  "  If  a  legatee 
promises  a  testator,  that  in  consideration  of  a  disposition 
in  her  favour,  she  will  do  an  act  in  favour  of  a  third 
person,  she  who  undertook  to  do  the  act  must  per- 
form it." 

The  Master  of  the  Rolls,  (without  hearing  the 
other  side,)  said — 

There  may  have  been  a  promise  on  the  part  of  the  tes- 
tator to  his  deceased  sisters,  that  in  consideration  of  their 
dying  intestate,  he  would  carry  into  effect  their  intention. 
If  this  promise  were  proved,  the  Court  would  enforce  it 
against  the  testator's  estate,  after  he  had  had  the  benefit  of 
the  intestacy  (&).  But  in  this  case  the  evidence  of  such 
a  promise  entirely  fails.  I  may  have  suspicions,  and  think 
it  very  probable,  that  the  testator  intended  to  carry  the 
intentions  of  his  sister^  into  eifect,  and  the  codicil  pre- 
pared by  Mr.  Chester  shews,  that,  if  he  had  not  died 
sooner  than  he  expected,  he  would  probably  have  car- 
ried those  intentions  into  effect.  This  may  operate  on 
the  minds  of  those  taking  under  the  will,  and  induce 
them  to  consider  themselves  bound  in  honor  or  conscience 
to  perform  those  intentions,  if  they  believe  that  such  a 
promise  was  made,  though  it  cannot  be  proved ;  but  nei- 
ther a  Court  of  Equity  nor  of  Law  can  enforce  a  promise 
without  some  proof  of  it.  Here  there  is  no  evidence  that 
the  testator  entered  into  any  arrangement  with  his  sis- 
ters.   The  parol  evidence  rather  repudiates  it. 

If  the  letter  of  the  8th  May  had  been  a  testamentary 
document  and  proved,  then  I  could  have  acted  on  it,  but 
I  cannot  treat  it  as  evidence  of  a  contract,  although  it  is 
evidence,  that  if  he  had  lived,  he  would  have  done  what 
his  sisters  desired. 


(a)  3  Atk.  539. 

(6)  See  Siickland  v.  Aldridge, 


9  Ves,  519;    Podmore  v.  Gtt»i- 
ning,  5  Sim,  485  ;  7  Sim,  644. 


4U 
1866. 


Chbitbr 

V. 

Urwick. 


Note.— See  Lord  Walpole  v.  Lord  Orford,  3  Ves.  402,  and  2  Har- 
grave'i  Jur.  Arg.  272. 
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22cCATLIN.    (No.  2.) 

Feb.  24. 
A  petition  was  fTlHIS  was  a  petition,  by  the  clieDt,  for  the  taxation  of 
Use  Uxation  of  ^  Solicitor's  bill  of  costs  which  had  been  paid. 

■  P*|^^'"  ?^    The  petition  specified  particular  matters  of  over-charge, 
epeci'fic  iteiDt    amounting  to  5/.    10«.   lOd.,  whereupon  the  solicitor 
TTie^Mllcitof*  ^^^^^  ^  repay  the  amount  and  the  costs  of  the  peti- 
thereupon         tion  up  to  that  time, 
offered  to  re- 
pay the  amount 

of  fuch  items        This  was  not  accepted  by  the  Petitioner,  who  pro- 
and  the  costs.  i    i      .  ,    •  .  .  .  ,  .  .     .  n     % 

The  Petitioner  ceeded  With  bis  petition,  and  brought  it  on  for  hearing. 

did  not  accede 

to  this,  but 

brought  the  Mr.  Morris,  in  support  of  the  petition,  argued,  that, 

EearinR.*The  ^^t^^ough  in  cases  of  taxation  after  payment,  the  rules  of 
Court  ordered  the  Court  require  the  Petitioner  to  specify  some  items 
the  bill,  treats  ^^  over-charge,  still  he  was  not  under  an  obligation  to 
ing theseitems  specify  the  whole  of  the  overcharges,  and  that  the  tax- 
ation ought  to  be  directed,  not  of  the  items  specified,  but 
of  the  bill  generally. 


The  Master  of  the  Rolls,  before  hearing  the  Re- 
spondent, said : — 

I  propose  to  make  this  order,  if  the  Respondent  does 
not  object  to  it,  if  he  does,  I  will  hear  him : — ^The 
Respondent  repaying  the  5L  lOs.  10c/.,  the  amount  of 
the  specified  items  complained  of  by  the  petition,  refer 
the  bill  for  taxation,  and,  on  the  taxation,  let  the 
Taxing  Master  treat  these  items  as  omitted  from  the 
bill,  and  let  the  costs  of  the  petition  be  costs  on  the 
taxation. 

Mr.  Catlin  assented,  and  was  not  heard. 

The 
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1867. 
The  Master  of  the  Rolls  then  added : — 

Before  the  petition  was  brought  on,  the  Respondent 
offered  to  pay  the  amount  of  the  over-charges  com- 
plained ofy  and  the  costs  of  the  petition  up  to  that  time. 
The  Petitioner  neglected,  though  he  did  not  absolutely 
refuse  to  accede  to  this,  and  afterwards  prosecuted  the 
petition.  If  there  had  been  no  offer  to  pay  the  costs  up 
to  that  time,  I  should  not  have  considered  it  sufficient. 
As  the  Petitioner  prosecutes  the  petition  on  the  allegation 
that  there  are  other  improper  items,  I  will  try  that  issue, 
by  ordering  the  taxation  in  the  terms  I  have  stated. 


HUTCHINSOX  V.  KAY.  ^IsfSi^^*' 

TN  1847,  Messrs.  Fletcher  mortgaged  to  Mr.  Kay  a  Looms  in  a 

mill  or  factory  at  Umsworth,  with  the  rights,  mem-  fixed,  but 

bers  and  appurtenances  thereunto  belonging,  "  together  ^^'^^."Jf'^f^^ 

with  the  steam  engines,  boilers,  shafting,  piping,  mill-  having  their 

gearing,  gasometers,  gas  pipes,  drums,  wheels,  and  all  [^"[^[0  fow 

and  singular  other  the  machinery,  fixtures  and  effects,  loomfoots 

fixed  up,  in,  or  attached  or  belonging  to  the  said  mill  the^Sloor° 

or   factory,   buildings  and   premises."    The   mortgage  Held,  that  they 

contained  a  power  of  sale  on  default  of  payment  of  the  a  mortgage  of 

mortgage  money.  J*  ""iTUwd 

^  °  •'  the  machinery 

belonging  to 
The  factory  was  a  nankeen  manufactory,  and  at  the  L^a'^niract 
date  of  the  mortgage,  there  were  on  the  premises  220  ^^^  f^le  i" 
looms  for  weaving  cotton  yarn  into  cloth,  of  the  value 
of  958/.    They  were  on  the  basement,  standing  on  iron 
feet,  and  were  steadied  for  working  in  the  usual  way, 
thus: — four  holes  were  made  in  the  flag  pavement,  into 
each  of  which  was  placed  an  iron  cylinder,  surmounted 
by  an  iron  cup  or  hollow  parallelogram,  which  cylinder 

and 
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1867.  and  cop  is  usually  called  a  'Moom-foot ;"  and  each  of 
the  four  legs  of  the  loom  was  placed,  without  any  fasten- 
ing, into  one  of  such  caps.    The  answer  stated,  ^  that 

&AT.  gQcii  cops  are  not,  however,  in  any  way  fastened  to  the 
flooring  of  the  said  mill,  but  are  merely  dropped  into 
the  holes  made  iu  such  flooring,  and  such  cups  can  be 
taken  out  and  removed  at  pleasure,  without  any  fasten- 
ing of  any  kind  whatever  having  to  be  undone,  there 
not  being,  in  fact,  any  such  fastening." 

In  March  J  1856,  Mr.  Kay  sold  the  mortgaged  pre- 
mises to  the  Plaintiffs  for  2,286/.,  and  in  the  particulars 
of  sale  the  property  was  described  as  follows : — ''  All 
that  mill  or  manufactory,  situate,  &c.,  used  for  manufac- 
turing ginghams,  drills  and  fancy  goods,  together  with 
the  weaving  shed,  steam  engine,  boiler,  shafting,  pipes, 
mill  gearing,  gasometers,  gas  pipes,  and  other  the  ma- 
chinery and  fixtures  fixed  up  in  and  attached  and  be- 
longing to  the  said  mill." 

The  question  was,  whether  the  looms  passed  by  the 
mortgage  deed  and  were  comprised  in  the  sale. 

Mr.  R.  Palmer  and  Mr.  Bird^  for  the  Plaintiff*,  the 
purchaser,  contended  that  the  looms  in  question  passed 
by  the  mortgage,  and  that  they  were  also  included  in 
the  contract  for  purchase.  They  argued,  that  they  formed 
parcel  of  the  mill,  in  the  same  way  as  the  engine  let  in 
or  screwed  to  a  ship  formed  part  of  a  steam  ship,  or  as 
the  upper  moveable  stone  of  a  grinding  mill  constituted 
part  of  the  mill,  for  vrithout  the  necessary  machinery  it 
would  no  longer  be  a  mill.  That  they  really  came  within 
the  definition  of  fixtures,  and  at  all  events  were  ''  ma- 
chinery" and  "effiects"  "  in"  the  said  mill,  and  "belong- 
ing to  the  said  mill." 

They 
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They  cited  Phice  v.  Fogg  (a) ;  -Er  parte  Barclay  (&) ; 
Mather  v.  Frazer(c) ;  Amos  &  Ferrard  on  Fixtures  (d). 

Mr.  Follett  for  ^ay^  the  mortgagee  and  vendor, 
argued  that  if  the  looms  were  comprised  in  the  contract, 
they  were  also  comprised  in  the  mortgage,  and  the  re- 
verse, and  that  therefore,  the  purchase-money  being 
fixed,  the  point  did  not  affect  the  vendor  as  it  did  the 
mortgagor.  He  observed,  however,  that  this  was  an 
attempt  by  the  Plaintiffs  to  obtain  for  2,000/.  odd,  pro- 
perty worth  3,000/.,  which  was  its  value,  if  the  looms 
were  included. 

Mr.  Lloyd  and  Mr.  C.  Hall,  for  the  party  entitled  to 
the  equity  of  redemption,  argued,  that  the  looms,  being 
mere  moveable  chattels,  did  not  pass  by  the  mortgage, 
and  that  the  general  words  used  in  the  mortgage  must 
be  limited  to  machinery  ejusdem  generis,  namely,  that 
attached  to  the  mill;  that  it  could  not  have  been  in- 
tended to  include  any  chattel  accidentally  in  the  factory 
at  the  date  of  the  mortgage.  Secondly,  that  if  the  mort- 
gage did  comprise  the  looms,  the  mortgagee  bad  not  in- 
tended to  sell  them,  that  if  he  did,  the  sale  had  been 
so  improperly  and  improvidently  conducted  as  to  amount 
to  a  breach  of  trust,  and  that  this  Court  would  not  enforce 
such  a  contract.  They  cited  Beck  v.  Rebow{e);  Ho- 
thamv.  Sutton  (f);  Pope  v.  Whitcombe{g);  Ivison  v. 
Grassiott{h);  In  re  Wright's  Trusts (i);  Waterfall  v. 
Pennistone  (A). 

Mr.  i2.  Palmer,  in  reply,  abandoned  the  point  that 

they  passed  as  fixtures. 

The 

(a)  4  Jfiin.  Sf  R,  277.  (g)  3  Ruts.  124. 

(6)  5  De  G,  M,  4  G.  403.  (A)  17  Beao.321,and  3  De  G., 

(c)  2  Xfly  4-  J.  536.  M.  4*  G.  958. 

(d)  Pase  1.  (i)  15  Beav.  367. 

(e)  1  P.  WiUiam,  94.  (k)  6  EUis  ^  BL  876. 
(/)  15  F«.  326. 


HUTCBIMIOH 
V. 

Kat. 
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The  Master  of  the  Rolls.  I  will  dispose  of  this 
case  to-morrow.  It  will  be  very  diflBcult  to  make  these 
loomss  which  are,  as  it  were,  the  furniture  of  the  mill, 
pass. 


Feb,  24.  The  Master  of  the  Rolls. 

Practically  the  same  question  arises  both  under  the 
deed  and  under  the  contract  for  sale.  The  property 
mortgaged  is  this: — "All  the  mill  or  factory,  &c."  That 
is  the  principal  thing  mortgaged  in  the  first  place, 
"Together  with  all  the  rights,  members  and  appurte- 
nances thereunto  belonging,  together  with  the  steam 
engines,  boiler,  shafting,  piping,  mill  gearing,  gasometers, 
gas  pipes,  drums,  wheels,  and  all  and  singular  other  the 
machinery,  fixtures  and  effects  fixed  up  in  and  attached 
and  belonging  to  the  said  mill  or  factory,  buildings  and 
premises.'' 

My  opinion  is,  that  those  words  mean  that  the  mill 
and  everything  that  properly  belongs  to  the  mill  is  the 
thing  that  is  mortgaged.  I  do  not  think  that  the  fur- 
nitui-e  of  the  mill  does  properly  belong  to  the  mill;  it  is 
liable  to  be  changed  from  time  to  time.  The  mill  is  a 
building  erected  for  the  purpose  of  applying  steam 
power  for  various  purposes,  and,  as  I  stated  yesterday, 
it  may  be  applied  for  weaving,  for  spinning,  for  turning 
or  for  various  other  purposes.  The  way  in  which  a  mill 
is  furnished  depends  upon  the  species  of  manufacture 
to  which  it  is  intended  to  apply  the  steam  power;  on 
that  depends  what  machinery  and  instruments  must  be 
put  into  it.  I  do  not  doubt  that  looms  are  machinery 
in  one  sense,  but  the  question  is,  are  they  properly 
speaking   machinery    belonging  to  the   mill.     In  one 

sense, 
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sense,  no  doubt,  they  belong  to  the  milly  because  they  1857. 
are  put  into  the  raill,  but  I  read  those  words  as  "  be* 
longing  essentially  to  the  mill/'  and  forming,  necessarilyi 
a  part  of  it,  whatever  may  be  the  purpose  to  which  the 
mill  may  be  applied.  To  whatever  purpose  the  mill 
may  be  applied,  the  steam  power,  the  gas-lighting  and 
the  like  do  form  a  part  of  it;  the  others  do  not;  the 
others  are  merely  accidental,  and  no  more  form  a  part 
of  the  mill  than  a  carpet  forms  part  of  a  house.  If  a 
house  and  all  the  things  belonging  to  the  house  were 
assigned,  that  would  not  necessarily  include  the  furni- 
ture unless  it  was  so  specified. 

My  opinion  also  is,  that  in  putting  up  the  mill  for 
sale  by  auction,  according  to  the  ordinary  acceptation  of 
the  term,  it  would  not  be  understood  that  the  looms 
were  included,  and  I  think  that  a  person,  who  intended 
and  expected  the  looms  to  pass,  would  have  inquired  at 
the  time  whether  they  formed  a  portion  of  the  property 
intended  to  be  sold. 

I  am  clear  they  are  not  fixtures  in  any  proper  sense 
of  the  term.  The  word  "  fixtures"  does  not  assist  the 
argument  of  the  Plaintiff  in  the  least ;  but  as  they  are 
clearly  machinery,  the  only  question  is,  whether  they 
are  machinery  "  belonging"  to  the  mill.  In  the  sense  in 
which  the  words  are  understood,  when  you  give  a  mill 
and  all  the  machinery  ^*  belonging"  to  it,  can  the  looms 
which  are  fitted  up  in  the  mill,  for  the  purpose  of  en- 
abling the  power  to  be  used  in  the  manufacture  of  arti- 
cles, be  said  to  be  the  "machinery"  belonging  to  the 
mill?  My  opinion  is,  that  they  cannot,  and  that  ac- 
cording to  the  true  construction  of  the  contract,  these 
looms  do  not  pass. 

1  think  the  Plaintiff  ought  to  pay  the  costs  up  to  the 
VOL.  xxiii.  E  £  hearing, 
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1867.  hearing,  because,  in  my  opinion,  the  litigation  has  been 
occasioned  solely  by  the  contest  as  to  the  construction 
of  the  instrument,  in  which  he  fails,  and   therefore, 

Kat.  although  I  shall  give  him  a  decree  to  the  extent  I  have 
mentioned,  yet  he  must  pay  the  costs. 


HvTCHINIOir 
V. 


SELBY  V.  COOLING. 

Feb.  23. 
Authority  A  N  order  had  been  made  for  raising  a  sum  of  money 

£rt  al^iTrof  **y  ^oxigHge  of  an  infant's  real  estate  for  pay- 

sale  in  a  mort-  ment  of  debts  and  costs, 
gage  of  an  in- 
fant's real 
wtate  to  pay         Mr.  C.  C.  Barber  applied   that  the  decree  might 

costs.  contain  a  direction  that  the  mortgage  might  contain  a 

power  of  sale,  if  the  mortgagee  required  it.  The  Regis- 
trar had  objected  to  insert  these  words,  and  the  result, 
he  said,  would  be,  that  the  Conveyancing  Counsel 
would  not,  without  such  a  direction,  insert  such  a 
clause,  and  a  second  application  would  therefore  be- 
come necessary.  He  referred  to  the  case  of  Ihrake  v. 
Avery  {a)f  in  which  such  a  form  of  order  had  beeu 
made. 


7%e  Master  of  the  Rolls. 

I  generally  insert  a  power  of  sale,  because  I  find  that 
better  terms  can  be  obtained  in  raising  the  money ;  but 
I  cannot  make  the  order  imperative;  you  may  take  it 
with  the  qualification  ''  if  the  mortgagee  should  require 
it." 

(a)  12th  April,  1856. 


NoTB.— See  Rundl  v.  Plaice,  18  Beavan,  21,  and  Clarke  v.  Pa- 
nopticon,  3  JuriU  {N.  S.)  178. 
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SHARP  r.  MILLIGAN.    (No.  2.)  p^^  23 
"D  Y  an  agreement,  dated  the  6th  of  October,  1843,  Under  a  coo- 
-^^     Sharp  agreed    to   grant   Messrs.   Milligan  and  lease  o7a*milI, 
Juwett  a  lease  for  twenty-one  years,  from  May,  1841,  to  contain  *«aU 
of  the  Jire  Bank  Mill,  **  with  the  steam  engine,  and  cessary  cove- 
engine  and  gas-houses,  outbuildings  and  appurtenances  "°"^  ^», 
to  the  same  belonging,  and  as  the  same  are  now  re-  and  particu- 
spectively  occupied  by  them,  and  the  main  shafts  and  nJ^'t  onl^ 
going  gear  for  working  the  machinery  therein."     And  pw  of  the 
it  was  stipulated  *'  that  such   lease  shall  contain  all  the  mill  in 
usual  and  necessary  covenants,  provisoes,  and  particu-  S^o^  tenant- 
larly  the  following  on  the  part  of  the  lessees,  namely,  Held,  that  the 
to  pay  the  rent,  to  pay  all  other  rates  and  taxes,  to  emTifed  to  °°' 
keep  the  mill  and  buildings  in  good  and  tenantable  re-  lia?e  intro- 
pair  and  condition,  as  the  shafts  and  going  gear,  and  covenant  the 

the  steam  engine  clean  and  neat  and  in  good  working  ^®^^»  *'  <'•- 

J.  .  1  I  1  11  mages  by  fire 

condition,  and   so   leave  the   same   (reasonable   wear  or  tempest 

thereof  excepted)."  ^^"^^^^^T 

In  1843, 

At  the  hearing  (a)  a  specific  performance  was  de-  jes^onagreer 

creed,  and  it  was  referred  to  chambers  to  settle  the  to  ^a^^e  a  lease 

lease.     The  chief  clerk  approved  of  a  demise,  which  the  gas-house 

purported  to  be  of  the  mill  and  the  steam  engine,  and  and  apparatus, 

,  J  .  r  °       '  as  the  same 

engme  and  gas-house  and  gas-works  [  ]^  were  then  oc- 

outbuildings  and  appurtenances  to  the  same  belonging,  J^^^  for^ 

as  the  same  are  now  or  were  lately  occupied  by  Messrs.  twenty-one 

Milligan  and  Jowett.  \s^.  *^7n 

The  ■<^ttl"ig  tli^ 

f^\  99  R,-«  MUi  ^*^"'^  ^"  Cham- 
la)  22  Beav.  606.  ^^^^  ^h^^  j^. 

sisted  on  hav- 
ing a  schedule  of  landlord's  fixtures,  on  the  ground  of  their  having  placed  tenant's  fix- 
tures on  the  premises,  and  they  sought  to  exclude  the  gas-works  set  up  by  them.     It 
did  not  appear  when  they  were  placed  and  set  up.     The  Court  refused  to  insert  the 
schedule  or  the  exception. 

bb2 
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The  lessees  objected  to  this  form  of  lease,  because 
they  said  that  there  were  a  number  of  tenants'  fixtures 
on  the  premises,  which  would  thereby  pass  to  the  land- 
lord. They  required  that  the  landlord's  fixtures  should 
be  distinguished,  by  being  specified  in  a  schedule  to  the 
lease,  and  that,  in  the  parcels,  there  should  be  inserted 
between  the  brackets  {see  last  page)  the  words  "  in  the 
schedule  hereto." 

In  an  affidavit  of  one  of  the  Defendants  it  was  stated 
as  follows: — ''There  are  now  upon  the  mill  and  pre- 
mises the  trade  fixtures  specified  in  the  first  schedule 
hereto,  which  are  not  the  property  of  the  landlord,  but 
which  were  bought  and  set  up  by  me  and  my  co-part- 
ners in  business,  during  our  tenancy  of  the  said  mill 
and  premises,  at  our  own  expense.  The  said  fixtures 
are  of  the  value  of,  at  least,  250/.,  and  which  the  lessees 
are  entitled  to  remove  on  the  determination  of  the  lease, 
unless  precluded  from  doing  so  by  the  terms  of  the 
lease  hereinafter  referred  to."  The  schedule  was  as 
follows : — 

Description  of  Fixlureft.  Estimated  Value. 

£    S.     d. 

Castings  for  the  roof,  12  cwt.     ...  4  10  0 

Sky.lights  in  attic 3  0  0 

Sack  tackle  and  chain,  kc 15  0  0 

Stone  water  cistern  (entrance)    .     •     .  4  0  0 
Railing  from  boiler-house  to  gas-works  0  10  6 
Wrought  iron  pipes  about  gas  works   .  17  9 
New  retorts  and    buildings   for  coal- 
house     35  0  0 

For  pumps,  kc,  34  feet  of  inch  lead 

pipe 2  10  0 

Gas  works  complete 170  0  0 

Water  closets  and  fittings      ....  60  0  0 

£286    4    3 
In 
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In  the  covenant  to  repair,  the  lessees  proposed  to  in- 
troduce the  words  *^  damage  by  fire  or  tempest  only 
excepted." 

Mr.  Giffard,  for  the  Defendants.  The  lease  ought  to 
contain  a  schedule  specifying  the  landlord's  fixtures, 
otherwise,  at  the  end  of  the  term,  the  landlord  may 
claim  the  tenants*  fixtures,  which  they  have  a  right  to 
remove ;  Elwes  v.  Maw  (a).  Unless  that  case  is  pro- 
vided for,  the  Defendants  will  be  estopped  by  the  lease 
from  claiming  these  trade  fixtures,  which  have  been 
placed  on  the  premises  at  their  expense;  Fitzherbert 
V.  Shaw(b),  Secondly,  the  gas-works  ought  to  be  ex- 
cepted. Thirdly,  the  covenant  to  repair  ought  to  ex- 
clude the  case  of  destruction  of  the  mill  and  premises 
by  fire  or  tempest;  for  a  covenant  to  rebuild,  in  such 
cases,  is  an  unusual  one,  and  has  been  held  to  invalidate 
a  lease  under  a  power  to  grant  a  lease  reserving  ''  the 
usual  and  reasonable  covenants ;"  Doe  d.  Ellis  v.  Sand'^ 
ham(c).  Such  an  exception  is  usual  in  all  the  best 
precedents  (c/). 

Mr.  Humphry^  Tor  the  Plaintiffs,  was  not  heard. 


1867. 
Sharp 

V. 
MlLLIGAN. 


The  Ma8tbr  of  the  Rolls. 

I  am  against  the  lessees  on  both  points,  for  I  do  not 
see  bow  I  can  introduce  exceptions  and  qualifications 
which  are  not  found  in  the  contract.  The  agreement  is 
to  take  the  mill  with  all  the  appurtenances,  as  the  same 

are 


(a)  3  Eoit,  38;  2  Smiik's 
Leading  Canei,  118. 

(6)   1  Henty  Biackttone,  258. 

(f)  1  Term  Rep.  705. 

(</)  See  Coote  on  Landlord 
and  Tenant,  jap.  247,  686;  4 
Bythewood't  Conveya7u:ing,  3rd 
edit.  412,  and  the  several  prece- 


dents; P/att  on  Leatett  vol.  ii. 
191  and  692;  Wood/airs  Lan- 
dlord and  Temint,  7th  edit.  440; 
Monk  V.  Cooper,  2  Strange,  763  ; 
Brown  V.  Quilier,  2  Kden,  219, 
and  Ambler,  619;  Wiegall  v. 
Wulert,  6  Term  Hep.  488. 
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1857.  are  now  occupied  by  the  firm,  for  twenty-one  years. 
The  question  is,  what  is  proper  to  be  included  ?  I  have 
no  doubt  that  the  machinery  which  creates  the  power 
and  the  gas-works  are  properly  part  of  the  mill.  The 
tenant  ought  to  have  introduced  the  exceptions  into  the 
contract  if  he  intended  that  some  part  was  to  be  treated 
as  not  being  the  landlord's  property.  The  construction 
of  the  contract  is  simply  that  it  is  to  be  a  lease  of  the 
mill  and  everthing  which  belongs  to  it. 

With  respect  to  the  other  point,  there  is  still  less  ques- 
tion. It  is  not  disputed  that  the  lease  must  contain  a 
covenant  to  repair,  and  that  it  is  an  ordinary  covenant. 
It  is,  however,  contended,  that  it  ought  to  exclude 
damages  by  fire  or  tempest.  I  am  of  opinion  there  is 
nothing  in  the  agreement  to  justify  the  exception;  it  is 
an  ordinary  covenant  to  repair. 

I  think  the  lease  ought  to  contain  the  gas-works  and 
everything  which  is  necessary  to  make  a  mill  a  mill, 
and  to  enable  it  to  be  worked  as  such. 
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WOLTERBEEK  r.  BARROW. 

Feb.  14,  25. 
rriHE  object  of  this  suit  was  to  reform  the  settle-  A  marriage 


X 


ment  made  on  the  first  marriage  of  the  Plaintiff^  dated'^n  1823 


Mrs.  Wblterbeek,  as  regarded  the  ultimate  limitation  in  reformed  in 
A  c    u    c  1857,  and 

default  of  issue.  after  the  death 

of  the  hus- 
band, upon 
In  1823y  the  Plaintiff^  then  Miss  jBarrou7,  married  proof  ot  the 

Mr.  Grant,  on  which  occasion  a  settlement  of  her  for-  JJJJUctioneso 

tune  was  executed  as  follows : —  a>  to  give  the 

property  to  the 
wife  abso- 
By  an  indenture  dated  the  10th  day  of  September,  lutelyin  the 
,ft««   1    .  ,  1  ,  .  ^    ,      event  of  her 

1823,  being  a  settlement  made  on  the  marriage  of  the  surviving  her 

Plaintiff  with  Mr.  Grant,  certain  trust  funds,  the  Plain-  J>"«»«nd  an^ 
'     ^  '  there  being  no 

tiff's  fortune,  were  vested  in  Richard  Bromley  (since  iaaue  (which 
deceased),  and  the  Defendant  Francis  Barrow  the  happened), 
elder,  upon  trust,  for  the  separate  use  of  the  Plaintiff, 
during  the  joint  lives  of  her  intended  husband  and  her- 
self, and  for  the  survivor  of  them  during  his  or  her  life ; 
and  after  the  decease  of  the  survivor,  for  the  children  of 
the  marriage.  And  in  case  there  should  be  no  child  of 
the  marriage  (which  happened),  for  such  persons,  and 
for  such  intents,  as  the  Plaintiff  should  by  toill,  whether 
covert  or  sole, direct  or  appoint;  and  in  default,  for  the 
persons  who  should,  at  her  decease,  be  her  next  of  kin, 
in  case  she  had  died  intestate  and  unmarried. 

The  marriage  took  place  shortly  after  the  date  and 
execution  of  the  settlement.  There  never  was  any  issue 
of  such  marriage,  and  Mr.  Grant  died  on  the  7th  of 
October,  1840. 

By 


WOLTBRBBBK 
V. 
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By  an  indenture  dated  1835,  the  Plaintiff  charged 
the  interest  and  dividends  of  the  trust  funds  subject  to 
the  settlement  with  the  payment  of  a  sum  of  4,000/., 
Barrow,      which  had  been  lent  to  her  husband,  with  interest. 

On  the  death  of  Mr.  Grants  the  Plaintiff  was  advised, 
that,  in  the  event  which  had  happened,  she  was  not 
liable  to  the  payment  of  the  4,000/.,  if  any  part  re- 
mained unpaid,  and  she  applied  to  the  Defendant 
Francis  Barrow  the  elder,  the  then  surviving  trustee  of 
the  settlement,  to  transfer  the  funds  then  subject  to  the 
trusts  of  the  settlement,  which  he  accordingly  did. 

On  that  occasion,  by  an  indenture  dated  the  16th  of 
May^  1842,  and  made  between  the  Plaintiff  of  the  one 
part,  and  the  Defendant  Francis  Barrow  the  elder  of 
the  other,  after  reciting  that  inasmuch  as  it  might  be 
contended,  that  in  the  event  of  the  intestacy  of  the 
Plaintiff,  her  next  of  kin  living  at  her  decease  might 
become  entitled  to  the  funds  subject  to  the  trusts  of  the 
mdexiinr^  o(  September f  1823,  and  the  Defendant ^rancti 
Barrow  the  elder  might  be  subject  to  claims  under  the 
appointment  or  charge,  or  supposed  appointment  or 
charge,  made  by  the  indenture  of  January ^  1835 ;  and 
had  that  day  transferred  the  trust  funds  into  the  name 
of  the  Plaintiff,  the  Plaintiff,  after  releasing  the  De- 
fendant Francis  Barrow  the  elder,  covenanted  that 
she,  her  heirs,  &c.,  would  indemnify  him  and  his  estate 
from  all  claims  which  he  might  incur,  or  be  subject 
to,  under  or  in  consequence  of  the  indenture  of  1835, 
or  of  the  trust,  or  supposed  trust  in  favor  of  the  next 
of  kin  of  the  Plaintiff,  expressed  by  the  indenture  of 
September^  1823,  in  default  oF  such  testamentary  direc- 
tion and  appointment  as  therein  mentioned,  or  other- 
wise howsoever,  on  account  of  the  Defendant  Francis 
Barrow  the  elder  having  transferred  the   said   trust 

funds, 


WOLTBEBBBK 
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fiindsy  or  of  the  trusts  of  the  said  settlement;  and  fur-  1867. 
ther,  that  the  Plaintiff  would  forthwith  duly  make  her 
willy  in  manner  required  by  law  and  by  the  settlement, 
and  thereby  efiPectually  direct  and  appoint,  that  all  the  Barrow. 
estate,  subject,  or  which  might  or  could  become  subject 
to  the  trusts  of  the  same  indenture,  should  stand  and 
and  be  charged,  and  chargeable  with,  the  indemnifi- 
cation of  Francis  Barrow  the  elder,  in  manner  afore- 
said, so  that  the  same  might  continue  and  be  a  valid 
testamentary  appointment  and  charge,  until  and  at  the 
decease  of  the  Plaintiff. 

The  Plaintiff  stated,  that  she  and  Francis  Barrow 
the  elder  were,  at  or  about  the  date  of  the  last-men- 
tioned indenture  of  May,  1842,  advised,  by  Counsel  of 
great  eminence,  that  the  Plaintiff  was,  under  the  trusts 
of  the  settlement,  absolutely  entitled  to  all  the  trust 
premises  comprised  therein  and  affected  thereby,  and  it 
was,  in  consequence  of  such  advice,  that  the  transfer 
and  sale  were  made.  That  the  indemnity  had  been 
given  out  of  abundant  caution,  and  not  because  any 
real  doubt  was  entertained  of  her  right,  and  that  if  any 
such  doubt  had  been  entertained,  Francis  Barrow  the 
elder  would  not  have  been  advised,  and  would  not  in 
fact  have  made  such  transfers  and  sale.  That,  by  reason 
of  such  advice  and  transfer,  the  Plaintiff  believed  that 
she  was  absolute  owner  of  all  the  property  comprised 
in  the  settlement,  and  that  therefore  she  did  not  make 
any  particular  inquiry  as  to  the  other  contents  of  the 
settlement,  or  whether  the  same  were  or  were  not  in 
accordance  with  the  contract  of  marriage  and  intention 
of  the  parties  to  the  settlement,  at  the  time  the  same  was 
executed. 

In  October,  1843,  the  Plaintiff  married  Mr.WoUerbeek; 
and  by  their  marriage  settlement,  dated  the  26th  day  of 

October, 
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1867.  October,  1843,  and  made  between  Mr.  Wolierbeek  of 
the  6r8t  part,  the  Plaintiff  of  the  second  part,  the  De- 
fendant Francis  Barrow  the  elder  of  the  third  part,  and 
the  Defendants  Francis  Barrow  the  elder  and  Francis 
Barrow  the  younger  of  the  fourth  part,  reciting  the 
transfer  to  the  trustees  of  the  then  remaining  trust 
funds,  it  was  declared,  that  Francis  Barrow  and  Francis 
Barrow  the  younger  should  stand  possessed  thereof, 
in  trust,  in  the  first  place,  for  the  indemnification  of 
Francis  Barrow  the  elder,  according  to  the  intent  of 
the  deed  of  May,  1842,  and  subject  thereto,  in  trust, 
for  Mr.  and  Mrs.  Wolierbeek  for  their  lives,  and  after- 
wards for  their  issue,  and  in  default,  upon  trust  for  the 
Plaintiff. 

Mr.  Wolierbeek  died  on  the  7th  day  of  Jme  1863; 
and  there  was  no  issue  of  the  marriage. 

Shortly  after  the  decease  of  Mr.  Wolierbeek,  the 
Plaintiff  applied  to  the  Defendants  Francis  Barrow  the 
elder  and  Francis  Barrow  the  younger,  to  transfer  into 
her  name  the  funds  transferred  to  them  upon  the  trusts 
of  the  settlement  of  Ociober,  1843,  and  was  informed  by 
them,  that  they  could  not,  having  regard  to  the  trusts 
of  the  settlement  of  September,  1823,  safely  make  such 
transfer. 

The  bill  then  stated,  that,  in  consequence  of  such  in- 
formation, the  Plaintiff  was  induced  to  inquire  into  the 
trusts  and  powers  of  that  settlement,  and  then,  for  the 
first  time,  discovered,  as  the  facts  were,  that  the  trusts 
by  such  settlement  declared  of  the  property  comprised 
therein,  in  the  event  of  failure  of  children  of  the  then  in- 
tended marriage,  were  trusts  not  in  accordance  with  the 
contract  of  marriage,  or  with  the  intention  of  the  parties 
at  the  time  such  settlement  was  executed. 

As 
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As  evidence,  that  the  terms  of  the  settlement  intended  1857. 
to  be  made  were  arranged  between  the  Plaintiff  and  her  ^"^*v*^^ 
brother,  the  Defendant  Francis  Barrow  the  elder,  and  «. 

that  such  terms  as  arranged  were,  that  in  the  event  of  Barrow. 
the  death  of  John  Schank  Grant  in  the  lifetime  of  the 
Plaintiff,  and  of  failure  of  children  of  the  then  intended 
marriage,  the  Plaintiff  should  have  the  entire  and  abso- 
lute control  over  the  whole  of  her  property,  and  that 
John  Schank  Grant  acquiesced,  so  far  as  he  could,  in 
the  terms  of  the  arrangement  then  made.  It  was  stated, 
that  the  instructions  for  the  settlement  were  given  by 
the  Defendant  Francis  Barrow  the  elder  (a  clergyman) 
to  his  solicitor,  who  was  the  solicitor  for  the  Barrow 
family,  in  a  letter  dated  the  25th  of  June,  1823,  which, 
so  far  as  material,  was  as  follows  :— 

"  As  Mr.  Grant's  father  cannot  advance  any  money 
now,  and  as  Lord  Exmouth  says  he  never  will  be  able 
to  give  his  son  a  shilling,  my  sister's  property  ought,  in 
common  justice,  to  be  as  much  at  her  own  disposal  as 
the  law  will  allow.  My  ideas  are  as  follows : — That 
her  property  should  be  conveyed  to  trustees  for  her 
benefit  during  her  life ;  should  the  husband  survive,  that 
he  should  be  allowed  the  interest  of  the  funded  property 
and  the  proceeds  of  the  estate  for  his  life,  and,  if  any 
children,  the  survivors  should  share  equally;  that  the 
wife  should  be  allowed  the  power  of  making  a  will,  so 
that  if  there  should  be  no  children,  or,  being  children, 
they  should  not  live  to  obtain  a  vested  interest  in  the 
property,  she  may  give  it  away  as  she  likes ;  and,  if  she 
should  die  intestate,  and  without  children,  then,  after 
the  husband's  death,  it  should  go  to  her  heirs^at^law" 
&c.  &c.  **  I  do  not  know  whether  I  have  made  myself 
intelligible,  if  not,  perhaps  it  would  be  better  that  I 
should  run  up  for  a  few  hours  to  Rochester*'  &c.  &c.  "  I 
think,  under  all  circumstances,  this  is  the  proper  mode 

of 
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of  settling  the  property,  (always  supposing  that  I  have 
made  myself  intelligible,)  for  as  the  husband  will  enjoy 
it  for  his  life,  should  he  survive,  it  is  as  much  as  ought 
Barrow.  to  be  required.  The  draft  might  be  prepared  immedi- 
ately, with  blanks,  to  be  filled  up  hereafter,  and  the 
business  might  thus  be  considerably  expedited.  When 
prepared,  it  might  be  submitted  to  Mr.  Peak,  when 
any  alterations  which  he  might  suggest  could  be  made." 

In  consequence  of  such  letter,  the  solicitor,  on  the 
3rd  day  of  July  following,  laid  instructions  before 
Counsel  for  the  preparation  of  a  draft  settlement,  which, 
so  iar  as  material,  was  as  follows : — ''  It  is  proposed 
that  the  property  shall  be  settled  to  the  use  of  Miss  £1. 
Barrow  for  her  life;  remainder  to  the  use  of  Mr.  Grant 
for  life;  remainder  to  the  children,  if  any,  equally.  The 
wife  to  have  the  power  of  disposing  of  the  property ,  if 
there  are  no  children,  or  none  who  shall  live  to  attain 
a  vested  interest.  If  she  should  die  intestate,  and  with- 
out children,  the  property,  at  his  death,  to  go  to  her 
family,  as  if  she  had  never  been  married.  As  Mr.  and 
Mrs.  Grant  will  reside  in  the  East  Indies,  a  power  of 
sale  must  be  given  to  the  trustees,  and  all  other  usual 
and  proper  powers  must  be  inserted  in  the  settlement." 

A  draft  settlement  was  accordingly  prepared  by 
counsel,  in  pursuance  of  such  instructions,  on  the  26th 
otJuly,  1823,  which  draft,  as  settled,  contained  a  clause 
as  follows : — **  But  in  case  there  shall  be  no  child  of 
the  said  John  Schank  Grant  on  the  body  of  the  said 
Elizabeth  Barrow  (party  hereto),  lawfully  to  be  be- 
gotten, or  in  case  there  shall  be  such  child  or  children, 
and  no  such  child  shall  live  to  attain  a  vested  interest 
in  the  trust  premises,  under  or  by  virtue  of  these 
presents,  then  upon  trust  that  they,  the  said  Richard 
Bromley  and  Francis  Barrow  the  younger,  and  the 

survivor 
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hem,  his  executors  or  administraiorSy  shall        1867. 
.id  possessed  of  and  interested  in  all  and 
ihe  trust  premises,  or  so  much  thereof  as  shall 
.ave  been  applied  for  the  advancement  of  the  said      Barrow, 
.lidren,  being  a  son  or  sons  as  hereinbefore  is  men- 
tioned, in  trust  for  such  person  or  persons,  and  for  such 
intents  and  purposes  and  in  such  manner  and  form  as 
the  said  Elizabeth  Barrow,  party  hereto,  [by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  to  be 
sealed  and  delivered  by  her  in  the  presence  of  and  attested 
by  one  or  more  credible  witness  or  witnesses,  or]  by  her 
last  will  and  testament,  in  writing,"  &c.,  shall,  **  whether 
covert  or  sole,  direct  or  appoint;  and  in  default  of  and 
until  such  direction  or  appointment,  in  trust  for  such 
person  or  persons,  as  under  or  by  virtue  of  the  statute 
for  the  distribution  of  intestates*  effects,    should    or 
would,  at  the  time  of  the  decease  of  the  said  Elizabeth 
Barrow,  have  been  entitled  to  her  personal  estate  as 
her  next  of  hin,  in  case  she  had  died  intestate  and 
unmarried.*' 

The  draft,  as  so  drawn  and  settled  by  counsel,  was 
altered  by  the  solicitor  charged  with  the  preparation  of 
the  settlement,  by  striking  out  the  above  words  which 
are  within  brackets  and  in  italics. 

The  bill  alleged,  that  these  words  were  so  struck  out 
by  the  solicitor,  under  the  impression  that  the  effect  of 
them,  if  left  in  the  deed,  would  be  to  place  the  Plaintiff 
greatly  under  the  marital  influence  and  control  of  her 
husband ;  but  that  it  was  not  intended,  by  striking  out 
such  words,  in  any  manner  to  interfere  with  the  abso- 
lute power  of  the  Plaintiff  to  dispose  of  the  settled  pro- 
perty in  her  lifetime,  in  the  event,  which  happened,  of 
the  death  of  Mr.  Grant  in  her  lifetime,  and  failure  of 
children  of  their  marriage. 

The 
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1867.  The  draft,  as  settled  by  counsel,  was  copied,  with  the 

exception  of  the  words  struck  out,  by  the  solicitor,  and 
the  bill  alleged,  that  the  copy  was  perused  and  ap- 
Barrow,  proved  by  Mr.  Grant  and  the  Plaintiff,  and  by  Francis 
Barrow  the  elder  on  behalf  of  the  Plaintiff,  and  by  Mr. 
PeaUf  a  friend  of  the  Plaintiff,  who  had  formerly  been 
a  solicitor,  but  who  had  retired  from  practice ;  but  that 
their  attention  was  not  called  to  the  omission  of  the 
words  struck  through,  and  that  Mr.  Peale  was  not  made 
acquainted  with  the  above-stated  letter,  or  the  effect  of 
it;  that  the  settlement  was  engrossed  and  executed  in 
the  terms  above  mentioned,  but  was  not,  in  the  parti- 
culars aforesaid^  in  accordance  with  the  contract  of 
marriage,  or  with  the  instructions  for  the  settlement 
given  to  the  solicitor,  or  with  the  intention  of  the  parties 
at  the  time  of  its  execution. 

The  bill  prayed,  that  it  might  be  declared,  that  the 
Plaintiff  was  entitled  to  have  the  settlement  of  Sep^ 
tember,  1823,  amended  and  reformed,  by  inserting  therein 
a  general  power  of  disposition  by  the  Plaintiff,  after  the 
death  of  John  Schank  Grant  and  failure  of  children  of 
the  then  intended  marriage,  of  the  property  comprised  in 
or  subject  to  the  trusts  of  the  settlement,  or  otherwise, 
as  to  the  Court  should  seem  meet. 

The  Defendants  Francis  Barrow  the  elder,  and  Mary 
the  wife  of  the  Defendant  Robert  Sloper  Piper ^  were 
the  only  presumptive  next  of  kin  of  the  Plaintiff  at  the 
time  of  the  filing  of  the  bill. 

The  Defendant,  Francis  Barrow  the  elder,  stated,  by 
his  answer,  that  his  letter  of  the  25th  of  June  was  not 
supposed  or  intended  by  him  to  contain  complete  in- 
structions for  the  settlement,  but  only  general  instruc- 
tions as  to  such  points  as  therein  particularly  referred 

to. 
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toy  and  that  he  left  it  to  the  solicitor  to  give  legal  effect  1867. 
to  the  intentioDs  of  the  parties,  as  expressed  in  the 
letter^  and  to  provide,  in  ordinary  form,  for  any  con- 
tingencies which  might  arise,  whether  referred  to  in  the  Bakeow. 
letter  or  not.  That  in  making  the  transfer  of  the  trust 
funds,  in  1843,  he  acted  upon  the  supposition  and  belief 
that  such  contingencies  had  been  provided  for  by  the 
settlement,  and  that,  in  the  events  which  had  happened, 
the  Plaintiff  was  absolutely  entitled  to  the  property 
comprised  in  the  settlement ;  and  that  he  did  not,  to  the 
best  of  his  recollection,  consult  counsel ;  and  that  the 
indemnity  was  given  from  abundant  caution,  and  not 
because  any  real  doubt  was  entertained. 

The  circumstances  above  stated  with  respect  to  the 
instructions  for,  and  the  preparation  of,  the  settlement, 
and  the  striking  out  of  part  of  the  clause,  and  the  sub- 
sequent perusal  of  the  settlement  by  the  parties  and 
Mr.  PeaUf  appeared  by  the  affidavit  of  the  solicitor. 

Mr.  FolUtt  and  Mr.  Marlindale,  for  the  Plaintiff, 
cited  Harbidge  v,  Wogan  (a). 

Mr.  Morris^  for  the  Defendants,  the  Barrows. 

Mr.  Sandys^  for  the  Defendant  Piper. 

The  Master  of  the  Rolls.  24M  Feb, 

I  have  had  time  to  .consider  this  case,  and  I  think  I 
must  reform  the  settlement.  It  is  very  true,  that  the 
Court  pays  great  attention  to  the  lapse  of  time  in  cases 
of  this  description  on  account  of  the  loss  of  evidence 
and  the  doubt  thence  arising;  but  here  there  is  none, 
for  the  instructions,  which  were  given  in  writing,  are 
preserved,  and  the  intention  is  established,  which  was, 

to 
(a)  5  Hare,  258. 


WoLTBRBBEK 


CASES  IN  CHANCERY. 

to  give  the  lady  an  absolute  power  over  her  own  fund 
in  the  event  of  there  being  no  children.  That  is  con- 
sistent with  the  written  instructions  to  the  solicitor,  and 
Bakbow.  those  to  the  conveyancing  counsel,  and  with  the  whole 
transaction,  and  there  is  really  no  other  view  of  the 
case. 

I  concur  in  the  observation  of  Mr.  Morris,  and  think 
that  if  I  had  been  called  on  to  settle  the  deed  I  should 
have  done  this  : — I  should  have  struck  out  the  general 
power  to  appoint  by  deed,  and  have  inserted  an  absolute 
gift  to  the  wife  if  she  survived  her  husband  and  there 
were  no  children,  thus  giving  the  property  simply  to 
wife,  her  executors  and  administrators.  In  that  event 
it  would,  if  she  survived,  have  enabled  her  to  dispose  of 
it  by  deed  or  will,  and  if  she  did  not,  it  would  go  to 
her  next  of  kin ;  that  simple  mode  of  disposition  would 
supply  the  limitation  to  the  next  of  kin,  which  would 
be  carried  into  effect  by  the  mere  operation  of  law. 

I  am  disposed  to  think,  that  it  would  now  be  better 
to  introduce  a  limitation  in  that  form,  and  so  leave 
the  ultimate  limitation  as  it  is;  that  is,  leaving  the  pas- 
sages struck  out  as  they  are,  and  introducing  a  limita- 
tion to  the  Plaintiff.  There  was  a  clear  intention  to 
give  the  property  absolutely  to  the  wife  in  case  she  sur- 
vived her  husband  and  there  was  no  issue,  and,  by 
introducing  these  words,  they  will  enable  her  to  dispose 
of  the  property  inter  vivos,  or  by  will.  •  I  am  clearly  of 
opinion  that  there  has  been  a  mistake,  and  I  will  make 
a  decree  accordingly. 

Note.— See  The  Duke  of  Bedjitrd  v.  The  Marquis  of  Ahercom^  1 
My/.  Sf  Cr,  312;  The  Marquess  of  Breadalbane  v.  The  Marquis  of 
Ckandoi,  2  Myl.  4*  Cr.  711 ;  The  Marquess  of  Eielerw.  The  Mar- 
chioneiw  of  Exeter,  3  A/y/.  ^  Cr,  321 ;  Pearce  v.  Verbeke,  2  Beav. 
333;  Mortimer  v.  Shoriali,  2  Dm.  4*  War,  363;  AUxander  T. 
CrosbU,  1  Uoifd  i  G.  150. 
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/«  r«  ROBERTSON.  ^^„, 

rpHE  testator,  who  died  in  1837,  devised  a  hoase  in  The  Court  of 
-*•  Abingdon  Street  to  his  wife  for  life,  with  remainder  (aaopUng  the 
to  his  children  (then  infante).  S^rt'^of'*^  '*"* 

Exchequer^ 

In  1838,  the  Commissioners  of  Woods  and  Foreste,  gf^®  ^^^^ '" 
'  '  the  case  or 

under  the  powers  of  the  1  Vict,  c.  7,  s.  3,  took  the  house  lands  compul- 
for  public  purposes,  and  they  paid  the  purchase-money  ^/r  an  Act 
into  the  Court  of  Exchequer.     The  Act  (a)  only  ex-  of  Parliament, 
pressly  authorized  the  Court  to  order  the  Commissioners  expressly  au- 
to pay  the  coste  of  reinvestment,  in  such  cases.  Aonzed  by 

'^  ^  '  the  Act,  and 

contrary  to  the 

By  an  order  of  the  Court  of  Exchequer  in  May,  1839,  ^"Sj'g,^*!?^ 

made  on  the  "petition  of  the  widow,  the  purchase-money  in  such  < 

was  directed  to  be  invested  in  Consols,  and  the  income 

paid  to  her  durante  viduitate,  with  liberty  to  apply,  and 

the  Commissioners  were  ordered  to  pay  the  petitioner's 

coste,  charges  and  expenses  of  the  application  and  of 

the  investment. 

By  the  6  Vict.  c.  5,  the  equity  jurisdiction  of  the  Court 
of  Exchequer  was  abolished,  and  all  suite,  &c.  pending 
therein  were  transferred  to  the  Court  of  Chancery,  to 
be  dealt  with  according  to  the  practice  of  the  Court  of 
Chancery  (6).  But  it  provided  as  follows :  —  "  Pro- 
vided always,  that  in  case  it  shall  appear  to  the  Court 
of  Chancery  to  be  just  and  expedient,  that  any  suit  or 
suite,  matter  or  matters,  so  transferred  to  the  said  Court 
of  Chancery,  should  be  wholly  or  partially  carried  on, 

according 
(a)  Sect  25.  (6)  5  Fie/,  c.  5,  s.  2. 
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1857.  according  to  or  regulated  by  the  present  practice  of  the 
^-^/-^^  Court  of  Exchequer,  or  that  a  question  or  questions 
RoBBRTsoK.  «^"s*"g  in  the  same  suit  or  suits,  matter  or  matters, 
should  be  decided  with  reference  to  the  present  practice 
of  the  said  Court  of  Exchequer,  it  shall  be  lawful  for 
the  said  Court  of  Chancery  to  make  such  order  or  orders, 
in  relatiod  thereto,  as  to  the  said  Court  of  Chancery 
shall  seem  meet." 

The  widow  and  the  children  (who  had  all  attained 
twenty-five)  presented  a  petition  for  the  transfer  of  the 
fund  to  them. 

Mr.  C  C.  Barber,  in  support  of  the  petition,  asked 
that  the  costs  of  the  present  application  might  be  paid 
by  the  Commissioners.  He  said  that  although,  by  the 
practice  of  the  Court  of  Chancery,  such  costs  were  not 
given.  Ex  parte  Molyneux  (a),  yet  that  the  practice  was 
different  in  the  Exchequer;  Ex  parte  Trafford(b);  Ex 
parte  Northwich{c)\  Ex  parte  The  Bishop  of  2>i«r- 
ham  ((f).  That  this  being  a  case  transferred  from  the 
Exchequer,  the  Court  had  jurisdiction  under  the  6  Vict. 
c.  5,  s.  2,  to  adopt  the  practice  of  that  Court. 

He  added,  that  even  in  Ex  parte  Molyneux  an  appeal 
had  been  advised,  and  that  thereupon  the  railway  com- 
pany had,  in  that  case,  paid  the  costs  in  question. 

Mr.  Hanson,  conircL,  for  the  Commissioners.  The  pe- 
titioners are  only  entitled  to  those  costs  which  are  given 
them  by  the  Act,  and  this  Court  has  no  jurisdiction  to 
go  beyond  them ;  In  the  matter  of  Strachan's  Estate  (e). 
The  same  question  has  arisen  before  Vice-Chancellor 

Kindersley, 

'  (a)  2  Colfyer,  273.  (d)  3  F.  *  C.  690. 

(6)  2  y.  4  C.  (£r.)  522.  (f)  9  Hare,  185. 

(e)  1  Y.^C.  (£*.)  166. 
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KindersUy^  who  has  refused  costs  of  this  nature^  which 
were  not  included  in  the  Act.    The  petitioners  are  en- 

In  re 

titled  to  the  costs  of  a  reinvestment,  but  not  to  the  costs  Robkrtsom. 
of  obtaining  payment  of  the  money. 


The  Master  of  the  Rolls. 

I  think  I  must  follow  the  practice  of  the  Court  of 
Exchequer,  which,  on  the  former  occasion,  ordered  the 
costs  to  be  paid  in  this  matter.  The  petitioners  are  now 
obliged  to  come  to  the  Court  of  Chancery  for  payment, 
and  the  Act  says,  that  this  Court,  where  it  thinks  proper, 
may  follow  the  practice  of  the  Court  of  Exchequer.  I 
am  quite  sure  that  it  is  equitable  and  proper,  that  the 
public,  who  compulsorily  take  the  property  of  others, 
should  pay  the  costs.  I  do,  therefore,  think  it  expedient 
to  follow  the  practice  of  the  Exchequer  in  this  case,  and 
I  have  the  best  means  of  knowing  what  that  practice 
was,  for  I  have  the  order  made  by  that  Court  in  this 
very  matter. 

The  Commissioners  must  pay  the  petitioners  their 
costs  of  this  application. 

NoTB. — As  to  the  jurisdiction  to  order  payment  of  costs,  upon  ap- 
plications which  are  not  in  a  suit,  see  in  re  Woodbum's  Tnuts,  26  L.  J. 
(OL)  522. 
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1857. 


March  7. 

A  testator 
gave  his  re- 
sidue to  his 
wife,  and  on 
her  death  or 
marriage,  to 
his  children. 
But  in  case 
she  should 
die  or  marry 
again  without 
leaving  any 
child,  or 
should  any 
such  child  die 


T 


HIS  was 
Court. 


STARR  V.  NEWBERRY, 
a  special  case  for  the  opinion  of  the 


The  testator  gave  the  residue  of  his  personal  estate  to 
his  executors,  in  trust,  to  pay  the  interest  to  his  wife 
"  during  the  term  of  her  natural  life,  or  until  she  should 
marry  again  ;'*  and  from  and  after  her  decease  or  marry- 
ing again,  whichever  event  should  first  happen,  then 
he  directed  his  trustees  to  apply  such  interest  money, 
as  aforesaid,  for  the  absolute  benefit  of  his  children  (if 
one^'he'S-"*^"  any),  until  he  or  she  should  attain  the  age  of  twenty* 
rected  the  one  years,  and  on  such  child  attaining  the  age  of 
it  to  •*  such       twenty-one  years,  to  "  pay  the  same  to  such  child  abso- 

person  or  per-  lutelv :  but  in  case  his  said  wife  should  die  or  marry  again 

sons  as  might        . 

be  legally  en-    without  leaving  any  such  child,  or  should  any  such 

Mrn^  JTnder  ^'^^'^  *^'®  before  he  or  she  attained  the  age  of  twenty- 
the  Statute  of  one  years,  then  he  directed  his  trustees  to  pay  such 
Distributions."  ..  ^»  •  -i^i 

There  was  one  ^^^^^  moneys  to  such  person  and  persons  as  might  be 

child  only, 
who  was  bom 
after  tbe  tes- 
tator's death, 
and  who  died 
three  years 

ifdowm^rried  o^^er  benefit  of  8uch  child, 
again.     Held, 
that  the  class 
to  whom  the 
residue  was 
given  over  was 
to  be  ascer- 
tained at  the 
testator's 
death,  and  not 
at  the  death 
of  the  child,  and  that  the  widow  was  not  excluded. 


hgally  entitled  to  the  same  under  the  Statute  of  Distri- 
butions.*^ But  he  nevertheless  empowered  his  trustees, 
with  the  consent  of  his  said  wife,  to  advance  all  or  any 
portion  of  such  trust  moneys  for  the  advancement  or 


The  testator  died  on  the  1 1th  of  June,  1845 ;  he  had 
no  children  born  during  his  lifetime,  but  his  wife  was 
enceinte  at  the  time  of  his  death.  The  testator's  only 
child,  Alice  Griffiths,  was  bom  in  the  month  of  Sep- 
tember, 
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tembfr,  1845,  and  she  died  at  the  age  of  three  years,        1867. 

in  1848.  ^-"^^^-^ 

Stark 

In  March,  1864,  the  testator's  widow  married,  and    NBWBBaRr. 
was  DOW  the  wife  of  the  Plaintiff,  John  Starr. 

The  first  question  turned  on  the  words,  ''  to  such 
person  and  persons  as  may  be  legally  entitled  under  the 
Statute  of  Distributions,"  and  whether  those  words  had 
reference  to  a  class  of  persons  coming  within  that  de- 
scription at  the  testator's  death,  or  at  the  time  of  the 
death  of  his  only  child,  Alice  Oriffiths,  or  at  the  time 
of  the  second  marriage  of  the  testator's  widow.  The 
next  question  was,  whether  the  widow  had  not  forfeited 
all  her  rights  by  her  second  marriage. 

Mr.  R.  Palmer  and  Mr.  W.  W,  Cooper,  for  the 
Plaintiff,  argued,  that,  under  the  gift  over  to  the 
persons  entitled  under  the  statute,  the  class  was  to  be 
ascertained  at  the  death  of  the  testator,  and  not  at  the 
death  of  the  child  under  twenty-one.  They  cited  Cable 
V.  Cable  (a) ;  Oorbell  v.  Davison  (6). 

Mr.  Selwyn  and  Mr.  George  Miller,  contri,  ad- 
mitted the  general  rule,  but  insisted,  that  a  contrary 
intention  might  appear  from  the  limitations  and  direc- 
tions in  the  will,  that  the  class  was  to  be  ascertained  at 
the  later  period,  as  in  Jones  v.  Colbeck  (c),  and  in  Clap- 
ton V.  Buhner  {d),  in  which  Lord  Cottenham  was  inclined 
to  such  a  construction ;  Godkin  v.  Murphy  (e).  Se- 
condly, that  here  there  was  a  clear  intention,  that  on  the 
widow's  second  marriage,  she  should  forfeit  all  interest, 

and 

(a)  16  Beav,  507.  (d)  5  Afyl.  ^  Cr.  108. 

(6)  18  Beav.  556.  (e)  2   Younge  ^  C.  (C.  C.) 

(r)  8  Fa.  38.  351. 
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and  that  the  property  should  go  over  to  the  persoos 
entitled  under  the  statute,  exclusive  of  his  widow,  and 
not  that  the  whole  carpus  should  belong  to  her  as  sur- 
viving joint  tenant 

Mr.  Tudor,  for  trustees. 

Mr.  Cokf  for  infants. 

The  Masteb  of  the  Rolls. 

I  think  this  case  very  clear;  it  is  a  case  in  which 
the  testator  has  expressly  said, ''  I  intend,  in  a  particular 
event,  to  die  intestate  with  respect  to  this  fund."  It  is 
open  to  the  observations  made  by  Mr.  Selwyn,  but  all 
these  cases  do  lead  to  peculiarities  and  inconsistencies, 
which,  if  pointed  out  to  the  testator,  would  have  been 
avoided.  He  gives  "  such  trust  moneys  to  such  person 
or  persons  as  might  be  legally  entitled  to  the  same 
under  the  Statute  of  Distribution."  How  can  I  say, 
that,  under  the  statute,  the  widow  is  not  entitled  ? 

I  have  always  held,  that  the  persons  who  are  next  of 
kin  of  the  testator  are  the  next  of  kin  when  he  died,  and 
not  when  the  fund  becomes  distributable. 

This  is  a  clear  and  distinct  expression,  that,  in  the 
event  stated,  he  intended  the  property  to  go  as  if  he  had 
died  intestate. 
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Re  LOUGHBOROUGH. 

Jan.  31. 

IN   1826|  ^iT  FrancU  Desanges  had   mortgaged  his  Bills  of  cocts 
^m^^^,.^  asiumed  to  be 

property.  taxable  in 

equity,  where 

In  the  latter  part  of  1855,  Messrs.  Loughborough  and  had  retained 

Barfield.  who  had  previoasly  acted  in  this  and  other  *^*'"  *?  ^"    . 
•^  ,  *^  •'  possession,  and 

matters  for  Sir  Francis  Desanges^  as  well  as  for  his  declined  to 

mortgagees,  arranged  that  the  latter  should  advance  a  ^'^^/ma"; 

farther  sum  of  200/.  on  mortgage.     In  January^  1856,  'or  taxation  of 

they  made  out  the  accounts  between  the  mortgagor  and  ^f^er  payment, 

mortgagees,  including  their  own  bill  of  costs  up  to  that  ^}^^^^  t^«  "oW- 

time.     On    the    14th  of  January,   1856,   Sir  Francis  duced  them  on 

attended  at  Messrs.  Loughborough's  office  and  executed  ^^f^mort  ^'°"e, 

the  further  charge,  and  at  the  same  time  the  account  outofthepro- 

and   bill  of  costs  were   handed   over  to  him   for  his  theyhad'been 

perusal.     He  signed  the  account,  but  left  it,  together  ?»»<*•  *>"^  had 

with  the  bill  of  costs,  with  Messrs.  Loughborough,  to  back  imme- 

be  placed  with  the  mortgagee's  vouchers.    The  amount  ^ja^^yi  *nd 

due  on  the  bill  of  costs  was,   by  these  means,  dis-  fused  to  pro- 
«.k<>M*o.r]  duce  them. 

cessary  to  spe- 

A  second  transaction  of  a  similar  nature  took  place  in  overcharge, 

July,  1856.     Sir  Francis,  beinir  then  in  confinement  ".pon  a  P«tl- 
^  ...  tion  for  tax- 

for  debt,  a  second  bill  of  costs  was,  in  like  manner,  ation  after 

produced  and  paid  ;  it  was  then  taken  away,  as  before,  c*^"|n"^i,*^|^ 

to  be  placed   amongst  the   mortgagee's  papers.     Sir  the  solicitor, 

Francis,  being  desirous   of  taxing  the    bills,  applied  the  WlUf"osts 

to  Messrs.  Loughborough  for  them,  but  they  did  not  and  refusing  to 

produce  it,  pre- 
comply   with   his   request.     The    Respondent's    clerk  vents  the  client 

afterwards   attended    Sir    Francis   in    prison   on    the  P»»°^>n«  ©"* 

*^  the  over- 

8th  of  November,  1856,  with  the  accounts,  bills  of  charges. 

costs 
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1857.       costs  and  mortgages,  and  explained  the  same  to  him, 
but  he  did  not  leave  them. 


In  December f  1856,  Sir  Francis  presented  a  petition, 
praying  for  the  delivery  and  taxation  of  the  bills. 
Neither  the  petition,  nor  the  affidavit  in  support  of  it, 
alleged  any  fraud  or  items  of  over-charge.  The  Peti- 
tioner, however,  stated  his  belief,  that  no  part  of  the 
business  ''was  transacted  in  any  Court  of  Law  or 
Equity/' 

The  Respondents,  in  their  affidavit,  stated  that  the 
bills  included  the  costs  of  an  interpleader  summons,  the 
costs  of  proceedings  to  ascertain  the  validity  of  a  judg- 
ment and  execution  against  Sir  Francis^  and  the  costs 
of  a  habeas  corpus  to  remove  Sir  Francis  from  White- 
cross  Street  prison  to  the  QueerCs  Bench  prison,  and  the 
fees  and  disbursements  incident  thereto,  which  the  Re- 
spondents submitted  were  costs  incurred  in  a  Court  of 
Common  Law. 

Mr.  jR.  Palmer  and  Mr.  A.  Smith,  in  support  of  the 
petition. 

Mr.  Selwyn  and  Mr.  Hardy,  contrct.  No  part  of  the 
business  was  transacted  in  Chancery,  or  in  any  other 
Court  of  Equity,  or  in  Bankruptcy  or  Lunacy,  but  part 
was  transacted  in  a  Court  of  Law.  This  Court,  there- 
fore, has  no  jurisdiction  to  order  a  taxation;  In  JRe 
Oaitskell  (a) ;  In  re  Andrews  (&),  and  6  &  7  Vict.  c.  73, 
8.37. 

Secondly.  The  discharge  of  the  bills  of  costs  out  of 
the  produce  of  the  money  raised  by  the  mortgages  was 

a  payment 
(a)  1  Fhil.  576.  (6)  17  fim.  610. 
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a  payment  withio  the  Act;  JEx  parte  Hemming  (a); 
and  precludes  taxation  without  special  circumstances; 
In  re  Boyle  (Jb).  Here  no  fraud,  nor  a  single  item  of 
over-charge,  is  either  alleged  or  proved. 

I%e  Master  of  the  Rolls,  in  substance,  said, 

I  am  of  opinion  that  I  must  order  the  taxation  of 
these  bills. 

Two  questions  of  considerable  importance  are  raised 
in  this  case;  the  first  as  to  the  jurisdiction,  and  the 
second  on  the  merits. 

The  bills  are  not  in  the  possession  of  the  Petitioner  or 
his  present  solicitor,  and  an  application  has  been  made 
for  them,  which  has  been  refused,  and  I  am  asked  to 
say,  though  the  bills  are  not  produced  or  given  in  evi- 
dence by  the  Respondents,  and  upon  their  affidavit, 
stating  that  they  contain  common  law  items,  but  not 
going  on  to  state  that  they  contain  no  chancery  items, 
that  the  jurisdiction  of  the  Court  to  order  a  taxation 
is  excluded.  The  Court  does  not  receive  secondary 
evidence  of  the  contents  of  written  documents  which  are 
accessible,  and  no  opportunity  has  been  given  of  ascer- 
taining whether  the  bills  do  or  do  not  contain  items  of 
over-charge,  or  items  rendering  them  taxable  here.  It  is 
therefore  impossible  for  the  Court  to  take  it  as  an  esta- 
blished fact,  that  the  bills  are  not  taxable  here,  when 
the  Respondents  possessing  the  bills  have  given  no 
means  of  ascertaining  the  fact.  I  proceed  on  this : — that 
the  evidence  has  been  withheld  by  the  Respondents. 

Besides  this,  the  accounts  current,  which  are  exhi- 
bited, 

(a)  Common  Pleai,  25th  Nov.  1856.        (6)  5  De  G.,  M.  ^  G.  540. 
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1857.       bited,  refer  to  a  series  of  bills  of  costs  in  respect  of 

^•^^v^^      matters  which  are  neither  proceedings  at  law  or  equity, 

LouoR-       ^^  ^^1*  leases,  surrenders,  mortgages,  sales,  commission 

BoftouoH.     on  rents,  and  the  like,  so  that  not  one  of  these  bills  does 

on  the  title  or  face  of  it  contain  any  item  at  law  or  equity, 

and  therefore  every  one  of  them  is  taxable  here,  though 

the  aflSdavits  of  the  Respondents  state  two  items  on 

which  there  may  be  a  question,  tnder  Re  OaitskeU{a). 

I  am,  therefore,  of  opinion  that  the  question  of  jurisdic- 
tion does  not  arise  on  this  petition,  and  that  the  evidence, 
so  far  as  it  goes,  shews  that  the  bills  are  taxable  here. 

As  to  the  merits,  the  question  is,  whether  there  has 
been  such  a  delivery  and  settlement  of  the  bills  of  costs 
as  entitles  the  solicitors  to  say,  that  the  client  is  not 
entitled  to  a  taxation.  The  bills  are  such  as  would 
require  great  time  and  consideration,  and  an  inexperi- 
enced person  would  not  be  competent  to  form  an  opinion 
whether  they  are  correct  or  not  To  say  that  there  has 
been  a  suflScient  delivery  of  the  bills,  which  were  not  left 
with  the  client,  but  taken  back  and  kept  with  the  mort- 
gagee's papers  as  his  vouchers,  ia  impossible ;  and  I  do 
not  consider  that  such  a  delivery  entitles  solicitors  to 
say,  that  the  client  has  had  a  full  opportunity  of  exa- 
mining and  ascertaining  their  accuracy. 

As  to  the  transaction  in  «/ti/y,1856,  the  Petitioner  was 
in  prison,  the  accounts  and  bills  were  brought  to  him  by 
a  clerk  who  read  them  over,  and  the  whole  matter  being 
settled,  he  took  away  the  bills  of  costs.  How  could 
the  Petitioner  possibly  understand  them  ? 

In  cases  of  alleged  over-charge,  I  have  usually  applied 

to 
(«)  1  PhUUpi,  576. 
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to  the  Taxing  Master,  or  to  the  Chief  Clerks  for  assist- 
ance,  but  no  proper  facility  has  been  given  to  enable 
me  to  do  so  here. 

It  is  said  that  there  is  no  instance  of  over-charge, 
but  the  answer  is  this :— that  the  Petitioner  has  not  got 
the  bills,  or  had  an  opportunity  of  shewing  them  (a). 

In  that  state  of  circumstances,  I  must  order  the 
taxation  of  the  bills. 

(a)  See  In  re  SiephaUf  2  PhiL  576. 


HERVEYr.  SMITH.    (No.  2.)  1856. 

Dec.  17. 
rriHE  Defendant,  being  dissatisfied  with  certain  al-  Objections 

^   lowances  made  by  the  Taxing  Master,  took  in  J^^^JfJ"®"  ^ 

objections,  under  the  12th,   13th    and   14th  General  Taxing  Master 

Orders  of  June,  1854.    On  this  occasion,  affidavits  had  cate"an7affi- 

been  filed  both  on  behalf  of  the  Plaintiffs  and  the  daviuwere 
'        r     1  filed  on  that 

Defendant.  occasion.    He 

disallowed 
tbem,  and  tbe 
The  Taxing  Master  disallowed  the  objections,  where-  Defendant 

upon  the  Defendant,  in  August,  1866,  gave  a  notice  of  motion^to^re^ 

motion,  that  the  certificate  of  the  Taxing  Master,  over-  view  the  certi- 

Tuling  the  objections,  might  be  referred  back  to  the  fuAher  afB- 

Master,  to  reconsider  and  review  the  taxation  as  to  the  ^f ^^  ^j?^ 

.  filed.    The 

same.    No  further  affidavits  were  filed  in  support  or  Defendant, 

opposition  to  the  motion.  ^'^^i^tL. 

tion,  was  held 
On  the  first  motion  day  (4th  of  November),  the  De-  ^J^  cos?^^ 

fendant's  Counsel  saved  his  motion  to  the  next  seal,  ^nd  not  forty 

shillings. 
Un 
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On  the  next  seal  (13th  of  November),  the  motion  not 
having  been  made,  an  order  was  made  that  the  De- 
fendant should  pay  the  costs  of  an  abandoned  motion. 
The  order,  as  drawn  up,  after  reciting  that  affidavits 
had  been  filed,  directed  the  Defendant  to  pay  to  the 
Plaintiffs  "  their  costs  occasioned  by  the  said  notice  of 
motion." 

The  Defendant  now  moved  to  discharge  the  order, 
and  that  the  Plaintiffs  might  be  ordered  to  pay  the  costs 
of  the  present  motion,  **  less  the  sam  of  forty  shillings 
for  the  costs  of  the  said  abandoned  notice  of  motion/* 

The  question  was,  whether  the  Plaintiffs  were  entitled 
to  the  taxed  costs  of  the  abandoned  motion,  or  to  forty 
shillings  only. 

Mr.  Selwyn  and  Mr.  Southgate  in  support  of  the 
motion.  The  order  of  thelSth  of  November  is  irregular. 
Under  the  General  Order  of  the  6th  of  ^ti^itf^,  1818(a), 
"  when  no  affidavit  is  filed,"  the  Respondent  is  entitled 
to  forty  shillings  costs  only.  Here  no  affidavit  was  filed 
within  the  meaning  of  the  order,  which  refers  to  affi* 
davits  filed  after  the  notice,  and  for  the  express  purpose 
of  the  motion,  and  not  to  any  filed  previously. 

In  Oreen  v.  Meares^b)  it  was  held,  that  the  costs  of 
an  abandoned  motion,  in  support  of  which  the  party  had 
given  notice  of  his  intention  to  read  an  affidavit  pre- 
viously filed  in  the  cause,  were  only  forty  shillings.  Here 
the  order  is  drawn  up  on  this  false  suggestion : — "  and 
affidavits  having  been  filed," 

Mr.  jB.  Palmer  and  Mr.  Nalder,  contri,  were  not 

heard, 
(a)  Ordinei  Can.  3.  (6)  14  Sim.  526. 
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heard,  but  they  referred  to  Tucker  y.  Hemaman  (a), 
where  it  was  held  by  the  Vice-Chancellor  Stuart  that 
the  order  of  the  6th  August,  1818,  does  not  apply  to  a 
notice  of  motion  to  vary  the  Chief  Clerk's  certificate, 
and  that  a  party  giving  such  a  notice  will  not  be  allowed 
to  abandon  his  motion  on  payment  of  forty  shillings 
costs. 


445 


1866. 


The  Master  of  the  Rolls. 

I  am  satisfied  that  where  an  affidavit  may  be  used  on 
the  motion,  the  party,  on  abandoning  his  motion,  pays 
taxed  costs.  I  concur  with  the  Vice-Chancellor  Stuart 
on  the  subject,  and  I  must  refuse  this  motion,  with 
costs. 

(a)  24  L.  J.  (CA.)  456. 


Note. — See  Davis  v.  The  Simth-Etutem  Railwqf  Company,  pott^ 
p.  548,  and  the  note,  p.  550. 
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1867. 


LILL  V.  LILL. 

March  4. 

After  gifts  to    rilHE  testator  devised  and  bequeathed  as  follows : — 

there  was  a    *'  ^*  I    give,   devise  and   bequeath    unto  my  son 

^  "/^^   >•  Thomas  Lilly  all  that  house  and  premises,  with  the 

of  that  pro-  '    garden  and  orchard  belonging  to  the  same,  situated  at 

Sith^^^^*''   JTanrf/cy,  together  with   the  sum  of  20/.  yearly,  for 

ndue.    Held,   the  term  of  his  natural  life.     Also,  I  give  unto  my  son 

their  decease"    Abraham  Lill,  all  that  my  house  I  now  live  in,  with 

meant  "sub-     the  outbuildings  thereto  belonging  (subject,  neverthe- 
ject  to  the  in-    ,  ^  ,  . ,.  ,         ,       .  ^  ,        . 

teresu  of  J.,     l^^^y  to  an  abidmg  place  in  the  same  for  my  daughter 

^  d"tlf  ^h"     ^^^^  ^*^'»  8^  'o"g  *8  she  shall  live  unmarried),  toge- 
words  did  not    ther  with  the  sum  of  301.  each,  yearly,  so  long  as  the  said 

Cm^iate*'^      ^^^^^^'^  "^""^  ^'*^^  ^*^^  **«'^  '*^*-     ^'»^'  I  P^®  "^^^ 
enjoyment  of    my  son  John  Lill  the  sum  of  20/.  yearly,  so  long  as 

residue.  ^^  shM  live ;  all  which  sums  of  money  are  to  be  paid 
Gift  of"  30/.  half-yearly  by  my  executors  to  this  my  will,  hereinafter 
so  long  as  J[.  named.  And  after  their  decease,  I  then  devise  and 
n'e  '^  H*ld  ^®q*^®*^l^  *^11  ^^^  several  sums  of  money  hereinbefore 
to  be  several  mentioned,  with  the  houses  and  outbuildings  and  lands 
earh"durinff  before  named,  together  with  all  the  rest,  residue  and 
their  several  remainder  of  my  moneys,  securities  for  money,  house- 
After  cer-  bold  goods  and  furniture,  real  and  personal  estate  and 
f^'lif^^t?^**  effects,  of  every  kind  and  description,  unto  the  surviving 
neral  residue  ohildren  of  my  son  Thomas  Lill,  share  and  share  alike, 
queathed  to  ^"  ^^^^^  attaining  each  the  age  of  twenty-one  years.*' 
the  surviving 

children  of  A.,      The  testator  died  in  1866,  and  the  Defendant  Thomas 

who  was 

living.    Held,  Lill  had  eight  children. 

that  the  sur- 


referen^to  '^^^  ^^^^  question  was,  whether  the  residuary  gift 

I  intestacy, 
ts. 
Secondly, 


^e  death  of     being  given  "  after  their  decease,*'  there  was  an  intestacy, 
too  testator. 

until  after  the  deaths  of  the  several  annuitants. 
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Secondly,  whether  the  gift  of  "  30/.  each,  yearly,  so 
long  as  the  said  Abraham  and  Eliza  Lill  should  live/' 
was  a  gift  during  their  joint  lives,  and  therefore  ceased 
on  the  death  of  either,  or  was  a  several  gift  to  each  for 
their  several  lives. 

Thirdly,  as  to  the  meaning  of  ^^  surviving  children  of 
my  son  Thomas  Lill" 

Mr.  Folktt  and  Mr.  Wichens,  for  the  Plaintiffs,  the 
children  of  Thomas  Lill. 

Mr.  Little  cited  Woodstock  v.  Shillito  (a). 

Mr.  C.  T.  Simpson  cited  Re  Drakeley(b)\  Moffat  v. 
Bumie  (c). 

Mr.  R.  Palmer,  for  Thomas  Lill,  cited  Edwards  v. 
JSdwards{d). 

The  Mastbr  of  the  Rolls. 

As  to  the  construction  contended  for,  that  the  testator 
died  intestate  of  the  residue  of  his  property,  until  the 
decease  of  the  survivor  of  the  persons  before  mentioned, 
I  read  the  words  in  this  will,  '^  after  their  decease," 
as  applicable,  in  fact,  to  the  particular  property  which 
he  had  before  given  to  them  specifically,  that  is,  subject 
to  their  interests,  he  gave  the  residue  to  the  children 
of  Ihomas,  and  the  word  '^  together"  does  not  mean 
that  **  after  their  decease"  is  to  govern  the  whole  gift  of 
the  residuary  estate.  The  expression  is  elliptical  and  im- 
perfect, but  it  means,  that  ''  after  their  decease,'*  I  give 

the 

(a)  6  Sim.  416.  (c)  18  Beat.  211. 

(6)  19  Beav.  395.  (</)  15  Beav.  357. 
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1857.  the  property  in  which  I  baye  given  them  a  life  interest, 
and  I  give  all  the  residue  to  the  children  of  Thomas, 
that  is,  **  subject  to  the  interest  aforesaid,  I  give  them 
the  whole  of  the  property."  It  would  be  a  very  strained 
and  inconvenient  construction  to  arrive  at  the  other 
conclusioUi  for  then  there  would  be  an  intestacy  as  to 
the  real  and  personal  estate,  and  no  disposition  of  the 
goods  and  chattels  until  after  the  death  of  the  several 
persons  previously  named.  In  that  case  they  would  be 
of  very  little  value,  and  could  not  be  disposed  of  in  the 
mean  time. 

I  am  of  opinion  that  the  proper  construction  of  these 
words,  "  and  after  their  decease/'  whether  they  are  ap- 
plicable to  the  first  part  of  the  clause,  which  is  the 
proper  signification,  or  to  the  whole,  is,  ''  subject  to  the 
interests  before  given." 

The  expression  '^  surviving  children**  means  those 
surviving  the  testator  on  attaining  twenty-one.  My 
impression  is,  that  they  do  not  attain  vested  interests 
until  twenty-one,  but  I  will  reserve  the  point 

I  am  of  opinion  that  the  two  annuities  are  several,  and 
that  Abraham  and  Eliza  have  each  an  annuity  of  30/. 
for  their  respective  lives.  The  word  ^*  each"  is  decisive 
of  the  question. 


Mr.  jR.  Palmer  afterwards  referred  to  Key  v.  Key  (a), 
as  being  in  conformity  with  the  decision  on  the  first 
point 

(fl)  4  De  G.,  M.  4  G.  73. 
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MEYRICKp.  LAWES. 

July  7. 
R.  FOLLETT  moved,  under  6  Ann.  c.  18,  for  The  Master 
the  production  of  the  tenant  for  life,  Wojiv 

diction  under 
The  Master  of  the  Rolls  said,  that  the  Master  of  g.  is. 
the  Rolls  had  no  jurisdiction  under  that  statute,  which 
only  authorized  a  party  to  "  move  the  Lord  Chancellor, 
Keeper  or  Commissioners  for  the  custody  of  the  Great 
Seal  of  Great  Britain  for  the  time  being." 


FLOWER  V.  GEDYE. 

July  7. 

npHIS  cause,  which  was  the  last  in  the  paper,  being  A  decree  wai 

•^      called  on,  no  one  appeared  for  the  Defendant,  and  fauiUn  wiT 

a  decree  was  thereupon  taken  upon  affidavit  of  service,  "cquence  of 
my  1     ,  1  <•       1      Tx  ^      1  •  the  negligence 

No  one  had  appeared  for  the  Defendant,  in  consequence  of  the  clerk  of 

of  the  neglect  of  the  clerk  of  the  Defendant's  solicitor,    the  I^efend- 
^  ant  I  solicitor. 

The  Court 

Mr.  J.  H.  Palmer  moved  to  restore  the  cause  to  the  '^^y.^^l^^ 

paper,  ofiering  to  pay  the  costs.     He  cited  Haley.     The  last 

Lewis  (a)  and  insisted  that  the  cause,  being  the  last  in  paper  is  no 

the  paper,  was  privileged.  longer  pri- 

Mr.  i2.  Palmer  and   Mr.  Smythe,  for  the  Plaintiff, 
declined  consenting  to  the  order. 

The 

(a)  2  JTcen,  318. 
VOL.  XXIII.  Q  O 
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The  Mabtbr  of  the  Rolls  said,  he  couid  only  make 
the  order  on  the  consent  of  the  PlaintiflP,  and  that  being 
declined,  he  must  refuse  the  motion  with  costs.  As  to 
the  last  cause  being  privileged,  he  said,  that  such  was 
not  now  the  practice  of  the  Court.  It  had  been 
abolished  by  Lord  Cottenham^  who  observed  that  the 
only  effect  of  such  a  practice  would  be,  to  put  an 
additional  cause  in  the  paper. 


1857. 
Fth.  10, 11. 

A  father 
directed  a 
fund,  given  to 
his  daughter, 
to  be  settled 
"  upon  her  and 
her  issue,*'  so 
that  •*  the 
same  might 
not  be  liable  or 
subject  to  the 
debts,  control 
or  engage- 
ments of  any 
husband" 
whom  she 
might  happen 
to  marry 
during  her 
lifetime.  Held, 
that  the  settle- 
ment ought  to 
give  the 
daughter  a 
power  of  ap- 
pointment by 
will,  in  default 
of  issue. 

Form  of  set- 
tloment  in 
sui-h  a  case. 


STANLEY  r.  JACKMAN.' 

T>Y  deed,  dated  in  1811,  William  Stanley  conveyed 

-^^  some  freehold  property  to  trustees,  upon  trust  to 
sell  after  his  decease  and  invest  the  produce,  and  to 
pay  the  dividend  to  his  wife  for  life,  and  after  her 
decease,  upon  trust  for  all  his  daughters  by  his  late  and 
present  wife,  *^  share  and  share  alike,  the  shares  of  such 
daughters  to  be  vested  interests  in  them  at  the  age  of 
twenty-one  years  or  marriage,  which  should  first  happen, 
and  to  be  settled  on  them  as  thereinafter  mentioned.  And 
in  case  any  such  daughters  should  die  under  the  age  of 
twenty-one  years  and  unmarried,  then  the  share  of  her 
or  them  so  dying  of  and  in  the  said  Bank  Annuities 
should  go  and  accrue  to  the  survivor  or  survivors  of 
them."  And  upon  further  trust,  subject  to  the  life 
interest  of  his  widow,  '*  to  settle  and  assure  the  share  of 
each  such  daughters  of  and  in  the  same  Bank  Annuities 
upon  her  and  her  issue,  so  and  in  such  manner  and 
form  as  that  the  same  might  not  be  liable  or  subject 
to  the  debts,  control  or  engagements  of  any  husband 
or  husbands  whom   any  such  daughter  or  daughters 

should 
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should  happen  to  marry  during  the  lifetime  of  any.       1867. 


such  daughter  or  daughters." 

The  settlor  died  in  1825^  leaving  his  widow  and 
several  daughters  surviving. 

In  1861,  one  of  his  daughters,  Elizabeth^  who  had 
attained  twenty-one,  married  Frederick  Durrani ;  and 
she  died  in  1856,  without  having  had  any  issue,  leaving 
her  husband  surviving  her.  By  her  will,  made  in  1864, 
she  appointed  all  her  share  of  the  property  to  her  sister 
Jane  absolutely. 

No  settlement  had  been  made  pursuant  to  the  direc- 
tions of  the  deed,  and  the  question  was,  what  the 
proper  limitations  of  such  settlement  ought  to  have 
been,  and  whether  they  ought  to  have  excluded  the 
marital  right'  of  Mr.  Durrani,  under  the  circumstances 
which  had  occurred. 

Mr.  -B.  Palmer  and  Mr.  W.  J.  Bovill  for  the 
Plaintiff. 

Mr.  Lloyd  and  Mr.  A.  Smith  for  other  parties. 

Mr.  Selwyn  and  Mr.  Svrrage  for  Frederick  Durrani, 
the  surviving  husband  of  the  testator's  daughter  Eliza-' 
beih.  It  is  to  be  observed,  that  this  is  the  case  of  a 
deed  and  not  of  a  will,  and  it  must  therefore  be  con- 
strued with  greater  strictness. 

First.  The  gift  to  the  daughters  is  absolute  in  the 

first  ins&tance.     If  this  absolute  interest  be  clear,  it  is 

incumbent  on  those  who  contend  that  it  is  cut  down  to 

shew  it  in  terms  equally  plain  and  distinct;   Dae  d. 

o  G  2  HearU 


Stanley 

o. 
Jackmav. 
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1867.  Hearle  v.  Hicks  (a).  The  rale  is,  that  where  there  is  an 
absolute  gift,  in  the  first  instance^  with  a  restriction  as 
to  the  mode  of  enjoyment,  to  secure  certain  objects, 
then,  upon,  failure  of  those  objects,  the  absolute  gift 
prevails ;  Lassence  v.  Tiemey  (ft).  Thus  where  there  is 
an  absolute  gift  in  the  first  instance,  with  a  subsequent 
direction  to  settle  for  the  benefit  of  the  children,  or  a 
subsequent  gift  directly  to  the  children  or  others,  which 
afterwards  fails,  it  has  always  been  held,  that  the  first 
absolute  gift  prevails;  Whittellv.  Dudin{c);  HulmcY. 
Hulme{d);  Arnold  v.  Arnold {e);  Campbell  v.  Brown- 
rigg  (/).  In  Lyddon  v.  Ellison  (g),  where  there  was  an 
absolute  gift  to  daughters,  in  the  first  instance,  with  a 
subsequent  direction  to  settle,  the  Court  said  (A),  *'  The 
scope  and  effect  of  the  will  is,  to  give  the  daughter  an 
absolute  interest  in  her  share,  with  a  direction  to  settle 
it  in  such  manner  as  to  take  a  portion  out  of  it  in  favour 
of  her  children.  Except  so  far  as  it  is  taken  out  of 
the  daughter,  the  gift  remains  in  her.  That  is  the  case 
of  Hulme  v.  Hulme  {d\  and  is  consistent  with  the  rules 
which  obtain  in  the  construction  of  such  bequests.  If 
therefore  she  never  marries,  the  absolute  interest  re- 
mains in  her;"  and  one  of  the  daughters  being  fifty- 
six  and  unmarried,  the  Court  then  directed  payment  to 
her  of  her  share. 

Secondly.  The  gift  over  to  the  survivors  is  only  upon 
death  under  twenty-one  or  unmarried,  and  this  therefore 
has  failed. 

Thirdly.  The  question  therefore  is,  as  to  the  effect  of 
the  direction  to  settle  the  daughters*  shares,  "  so  as  that 

the 

(a)  8  Biffg.  480.  (f)  16  Sim.  404. 

(b)  1  Mac.  if  Gar.  551.  (/)  1  Phil.  301. 

(c)  2  Jac,  Sf  W.  279.  (g)  19  Beav.  565. 
id)  9  Sim.  644.  (A)  Hid.  574. 
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the  Bame  may  not  be  liable  or  subject  to  the  debts,  1857. 
control  or  engagements  of  any  husband  or  husbands 
whom  any  of  such  daughters  may  marry  during  the 
lifetime  of  any  such  daughter  or  daughters."  The  pro- 
perty should  be  settled  on  the  wife  for  life  for  her 
separate  use,  without  power  of  anticipation,  with  limita- 
tions to  her  issue,  but  nothing  more  should  be  added, 
for  the  intention  of  the  testator  was  only  to  secure  the 
non-interference  of  the  husband  during  the  daughter's 
life,  for  her  benefit,  and  not  to  limit  his  marital  right  as 
regards  volunteers  claiming  after  her  death.  There  is 
no  principle  or  authority  for  introducing  a  limitation  to 
her  next  of  kin,  or  a  power  enabling  her  to  appoint 
the  property  so  as  to  defeat  the  marital  right.  Here 
there  has  been  no  issue,  and  striking  the  limitation  to 
them  out  of  the  settlement,  there  remains  an  absolute 
interest  in  the  daughter,  with  the  qualification  as  to 
separate  use,  &c.,  during  her  life,  and  affecting  only  her 
life  estate. 

In  Stoner  y.  Curwen  (a),  ^  a  testator  gave  one-third 
of  his  residue  to  his  niece,  which  be  desired  might 
be  Mettled  by  his  executors  on  her  for  her  separate  use 
for  her  life,  but  to  devolve  to  her  issue  at  her  death, 
and  failing  issue,  then  to  revert  to  his  nephew.  The 
Court  directed  the  third  to  be  settled  in  trust  for  the 
niece  for  her  separate  use  for  life,  and  after  her  death, 
in  trust  for  her  issue  then  living,  and  if  there  should  be 
no  such  issue,  then  in  trust  for  the  nephew.'* 

In  Young  v.  Macintosh  {b)^  a  testator  left  to  his 
daughter  Jane  the  sum  of  2,000/.  to  be  settled  on  her 
when  she  married,  or  to  be  paid  to  her  on  her  at- 
taining twenty-one;  should  she  die  not  leaving  issue, 

the 
(a)  5  Sim.  264.  (6)  13  Sim.  445. 
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the  2fi00L  to  Tall  into  the  residue  of  his  estate.  Jane 
married  in  her  father's  lifetime.  The  Court  direcled 
the  legacy  to  be  settled  in  trust  for  her  separate  use 
for  life,  remainder  for  her  children  living  at  her  death, 
according  to  her  appointment,  in  default  of  appoint- 
ment for  her  sons  at  twenty-one,  and  her  daughters  at 
that  age  or  on  marriage,  remainder  for  her  next  of  kin, 
and,  if  she  had  no  child  living  at  her  death,  the  l^acy 
to  become  part  of  the  testator's  residue. 


In  Secul  V.  RandaU{a\  the  residue  was  given  to 
two  granddaughters,  followed  by  a  declaration  that  it 
should  not  be  subject  to  the  control  of  their  husbands, 
but  should  be  held  in  trust  until  a  proper  settlement 
should  be  made  on  them  and  their  issue.  Sir  John 
,  Leach  declared,  that  Elizabeth  Randall  was  entitled 
for  her  life  for  her  separate  use  to  the  interest  of  the 
sum,  and  he  directed  it  to  be  carried  over  to  her  sepa- 
rate account,  and  ordered  the  interest  to  be  paid  to 
her  during  her  life,  for  her  separate  use ;  and  he  de- 
clared, that,  upon  her  death,  her  issue  would  become 
entitled  thereto. 

In  Carter  v.  Taggart  (ft),  it  was  held  by  the  Lords 
Justices,  that  in  settling  a  wife's  property,  under  an 
order  of  the  Court  giving  effect  to  her  equity  to  a 
settlement,  there  is  no  established  rule  entitling  her 
to  have  the  property  limited  in  the  events  of  failure 
of  issue  of  the  marriage  and  of  her  dying  in  her  hus- 
band's lifetime,  upon  such  trust  as  she  shall  appoint,  and 
subject  thereto,  upon  trusts,  excluding  the  husband  from 
any  interest  in  the  settled  portion  of  the  property ;  and 
that,  in  the  absence  of  special  circumstances,  the  limi- 
tation. 


(a)  2  Yon.  i  C.  (C.  C.)  231. 


(6)  IDeG.,  M.  4^0.286. 
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tation,  in  the  events  above  mentionedi  should  be  to  the        1867. 
husband. 

Mr.  FoUeit,  for  one  of  the  sons. 

Mr.  Dtckinson,  for  the  widow. 

Mr.  Bagshawe  and  Mr.  Walford,  for  two  daughters. 

Mr.  Karslakef  for  other  parties. 

The  Mastrr  of  the  Rolls. 

The  view  I  take  of  this  case  is  this : — I  concur  in 
much  of  what  has  been  said,  but  I  do  not  think  the 
directions  of  the  deed  ought  to  be  carried  into  effect  in 
the  manner  suggested.  I  discard  from  my  consideration 
those  cases  in  which  the  trust  was  not  executory  and 
where  a  testator  has  either  specified  the  trust,  or  having 
given  an  absolute  interest  in  the  first  instance,  after- 
wards cuts  it  down  to  the  extent  expressed  by  him.  I 
discard  also  the  cases  relating  to  a  wife's  equity  to  a 
settlement;  they  have,  in  my  opinion,  no  application  to 
the  present  case. 

Here  I  have  to  carry  into  effect  the  views  and  in- 
tentions of  the  settlor  expressed  in  the  deed,  and  I  think 
the  deed  expresses  that  his  daughters  are  to  take  an 
absolute  interest  in  the  property,  except  so  far  as  it  is 
afterwards  cut  down.  How  can  you  give  an  absolute 
interest  to  a  married  woman  over  a  fund  except  by 
excluding  the  marital  right  and  by  giving  her  a  power 
to  dispose  of  it  as  she  thinks  fit  ?  That  is  the  only 
way  to  give  an  absolute  interest.  I  think  the  object 
was  to  give  the  daughters  the  fullest  possible  control 
over  the  fund,  subject  to  the  interests   of  their  issue. 

I  concur 
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I  concur  in  the  observation,  that  the  word  '^  marry"  is 
not  the  antecedent  to  which  the  word  *'  lifetime"  applies, 
because  the  daughters  could  only  marry  in  their  lifetime. 
But  what  is  there  to  show  that  the  husband  was  to  have 
the  fund  if  there  was  no  issue? 

I  shall,  if  there  be  no  issue,  give  the  daughters  a 
power  of  appointment  over  the  fund.  I  do  not  thereby 
intend  to  exclude  the  husbands,  for,  if  there  be  no  execu- 
tion of  the  power  and  no  issue,  the  property  will  belong 
to  the  husband  if  he  survive,  and  if  not,  then  to  the 
next  of  kin. 

The  proper  mode  of  carrying  into  effect  the  direction 
of  the  deed  is  this : — To  settle  the  property  on  the 
daughter  for  life,  for  her  separate  use,  without  power  of 
anticipation ;  after  her  death  to  her  issue  as  she  shall 
appoint  by  deed  or  will ;  and,  in  default  of  appointment, 
to  the  issue  living  at  the  death  of  the  daughter  equally, 
per  stirpes;  so  that  any  issue  then  living,  more  remote 
than  children,  shall  take  (in  case  of  the  previous  decease 
of  their  respective  parents  or  parent)  only  the  shares  or 
share  to  which  their  respective  parents  or  parent  would, 
if  living,  have  been  entitled ;  and,  in  default  of  issue 
living  at  their  death,  then  as  the  daughters  shall  by  will 
appoint,  and,  in  default,  to  her  executors,  adminis- 
trators and  assigns. 

The  husband  therefore  will  take  the  whole  if  there  be 
no  issue  and  no  appointment. 
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ANDERSON  v.  ABBOTT. 

Feb.  20,28. 
TN  1850,  the  Plaintiff  Mrs.  Anderson  married  Captain  By  a  post-nup- 
■*•     Anderson,  in  the  Ikst  Indies,  but  no  settlement  a^i^band  wd 
was  executed  on  their  marriage.     In  1851,  however,  a  wife  cove- 
settlement  was  made  between  Captain  Anderson  of  the  trustees  to 

first  part,  the  Plaintiff  Mrs.  Anderson  of  the  second  ■«">«  »"  ^^«  ^ 

/  *    ,        .  .    1  .1         ft  property  which 

part,  and  trustees  of  the  third  part,  whereby,  after  re-  the  wife  might 

citing  (contrary  to  the  fact),  that  it  had  been  agreed,  uthS"todii"riDff 

prior  to  the  marriage,  that  the  present  and  future  pro-  the  coverture 

perty  of  the  Plaintiff  should  be  settled  as  therein  men-  f^^  uf^^  ^i^ 

tioned,  it  was  witnessed  and  agreed,  that  the  trustees  >'fmwnder  to 

1     *.  .  t  1*1    ""''  children. 

should  stand  possessed  of  certam  personal  estate  which  During  the 

the  Plaintiff  was  entitled  to  at  her  marriage,  upon  trust  ^o^®'^"'^*  P*'* 

for  her  and  her  husband  successively,  for  their  lives,  party  was 

with  remainder  to  their  children.     And  Captain  and  Jushand  to  he 

Mrs.  Anderson  thereby  respectively  covenanted  with  the  P«d  over  to 

the  trustees  * 
trustees  for  the  settlement  of  *^  all  such  real  and  per-  the  other  part 

sonal  estate  as,  at  any  time  or  times  during  the  said  7"^^.*  !** 
coverture,  should  descend  or  devolve  to  or  vest  in  the  possession  at 
Plaintiff  in  her  right"  upon  the  same  trusts.  delth^^Htld 

that,  origi- 
nally, the  set- 
Upon  the  death  of  General  Carpenter  (the  grandfather  tlement  was 

of  Mrs.  Anderson),  in  January,  1855,  she  became  en-  neUhef party; 

titled  to  a  share  in  his  residuary  personal  estate.  secondly,  that 

the  part  paid 
over  had  been 
Captain  Anderson  died  in  September,  1855,  leaving  effectually 

three  children.     In  his  lifetime  a  portion  of  his  wife's  to  the  tmsu 

thirdly,  that 
the  wife  refusing,  after  the  death  of  her  husband,  to  perform  her  covenant,  was  not 
entitled  to  a  life  interest  in  the  portion  settled,  which  was  applicable  to  recoup  the 
children. 
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1857.        I  concur  in  the  observation,  that  the   j    (stated   to    be 
nottheantecedentto  which  the  wor    to  the  trustees  of 
because  the  daughters  could  only    a  considerable  residue 
But  what  is  there  to  show  that 
the  fund  if  there  was  no  issu^ 

^tbift  suit  in  July^  1856,  in- 
I  shall,  if  there  be  -y/^roperty  not  reduced  into  pos- 
power  of  appointment  M  n^&s  inoperative;  that  there  had 
intend  to  exclude  t^  %/ifi/  agreement  for  a  settlementi  as 
tion  of  the  powe*  ^  of  1851,  and,  if  any,  that  it  was  by 
to  the  busbar  y/zioperative.  She,  by  this  bill,  claimed 
next  of  kin.       /^  question  absolutely. 

The  •       Mt  and  Mr.  Prendergast,  for  the  Plaintiff. 

of  tb       ^^5  no  agreement  for  a  settlement  prior  to  the 

da-       /^.    If  any,  it  was  by  parol  and  not  in  writing, 

r        ^.therefore  void  under  the  Statute  of  Frauds.     The 

'^^;,ijptial  settlement  was  not  binding  on  the  Plaintiff, 

L^being  ^feme  covert,  she  was  incapable  of  entering 

jpto  a  binding  contract. 

Mr.  Teed  and  Mr.  Gotoan,  for  the  children,  insisted 
on  the  validity  of  the  settlement,  and  argued,  that  the 
English  Statute  of  Frauds  was  inapplicable  to  a  contract 
entered  into  in  India. 

Mr.  R.  Palmer  and  Mr.  Bird,  for  the  trustees. 

Mr.  Lhjfd  and  Mr.  Goldsmid,  for  the  administratrix 
of  General  Carpenter. 

Ellison  V.  Elwin  (a),  and  Field  v.  Moore  (6),  were 
cited. 


The 
(a)  13  Sim.  309.  (b)  19  Beat.  176. 
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"V  Rolls. 


ery  little  doubt  that  the  lady  is  not 

ottlement    The  evidence  disproves  any    February  20. 

^  ^ding  on   her  prior  to  the   marriage ;    but 

iSy  when  under  the  disability  of  coverture  and 

«  a  situation  to  contract,  she  enters  into  a  covenant 

settle  all  the  property  she  might  afterwards  acquire. 

After  the  death  of  her  husband,  she  says,  **  I  am  not 

bound  to  settle  this  property  according  to  the  cove* 

nant,  though  it  vested  in  me  during  the  coverture." 

I  am  of  opinion  she  is  not,  and  that  the  covenant  does 

not  bind  her. 


With  respect  to  her  property  and  her  choses  in  action, 
which  her  husband  received  during  the  coverture,  they, 
in  my  opinion,  must  be  held  to  be  bound  by  the  settle- 
ment. He  had  entered  into  a  covenant  to  settle  them, 
and,  having  received  them,  he  allowed  them  to  be  given 
to  the  trustees,  to  be  held  on  the  trusts  of  the  settle- 
ment. That  was  a  performance  of  his  covenant  and 
constitute  a  valid,  complete  and  effectual  disposition, 
as  far  as  the  children  were  concernedi  so  as  to  entitle 
them  to  the  benefit  of  the  trust. 

As  to  the  question,  whether  the  wife  is  entitled  to 
enjoy  a  life  interest  under  the  settlement,  I  leave  that 
to  be  spoken  to  on  a  future  day ;  but,  with  respect  to 
the  rest  of  the  case,  I  entertain  no  hesitation  on  the 
subject. 


The 
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1867.  The  question  of  election  was  now  argued. 

Amdiasok 

«•  Mr.  Follett  and  Mr.  Prendergast^  for  the  Plaintiff. 

'       It  has  been  decided  by  the  Court  that  there  was  no 

Tehrwry  39.  contract  prior  to  the  marriage,  and  therefore  the  recital 
to  that  effect  is  to  be  wholly  omitted  in  the  considera- 
tion of  the  present  question.  If,  then,  the  settlement 
is,  to  any  extent,  binding,  Mrs.  Anderson  is  as  much 
entitled  to  the  benefit  of  it,  and  to  a  life  interest  in  the 
property  affected  by  it,  as  the  other  volunteers  taking 
under  it;  for  it  was  equally  the  intention  of  Captain 
Anderson  to  benefit  his  wife  as  his  children.  The  exe* 
cution  of  the  settlement  by  the  Plaintiff  was  merely 
nugatory ;  she  could  not  contract,  and  therefore  cannot 
be  bound  to  give  effect  to  it,  even  in  its  limited  operation. 
The  original  settlement  was  inoperative,  and  the  Plain- 
tiff is  only  bound  to  give  effect  to  the  subsequent  trust 
created  by  her  husband,  which  affected  merely  that  por- 
tion of  her  property  which  was  received  in  his  lifetime. 
This  is  not  a  case  of  election. 

The  Mabteb  of  the  Rolls.  This  was  a  voluntary 
deed,  and,  as  in  the  case  of  a  will,  all  parties  taking 
under  it  are  bound  to  give  effect  to  it. 


V. 


They  cited  Campbell  v.  Ingilby  (a) ;  Birmingham 
Kirwan{b)]   Dillon  v.  Parker  {c)\  Hearle  v.   Green 
bank  (d). 


Mr.  Teed  and  Mr.  Gowan,  for  the  children,  were  not 
heard. 

The 

(a)  21  Beav.  567.  (c)  1  Swan.  359. 

(b)  2  Sch.  4^  Lef.  444.  (d)  3  Atk.  695. 
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The  M  ASTEB  of  the  Rolls. 

I  am  of  opinion  that  a  case  of  election  arises  for  the      Abbott. 
benefit  of  the  children. 


I  have  had  occasion  to  consider  this  point  since  it 
was  last  before  me,  and  my  opinion,  on  the  true  mean- 
ing and  effect  of  this  settlement,  is  this: — that  the 
husbandi  who  I  assume  had  a  knowledge  of  the  law, 
and  was  aware  that  the  covenant  of  his  wife  would  not 
bind  her»  agreed  with  her,  (being  aware  sh^  was  not 
legally  bound,)  that  it  would  be  very  beneficial  for  their 
children,  if  all  her  property  which  came  into  possession 
during  coverture  should  be  so  settled,  that  the  capital 
should  be  secured  to  the  children  after  the  death  of  their 
parents ;  that  was  the  foundation  of  the  settlement.  If 
nothing  had  fallen  in  during  the  coverture  of  the  wife, 
I  should  have  been  of  opinion  that  the  settlement 
was  not  binding,  and  that  it  was  of  no  effect  what- 
ever. Even  if  the  wife  had  died  first,  it  would  have 
been  impossible,  as  it  was  without  consideration,  to  have 
enforced  the  performance  of  it  against  the  husband : 
nor  would  it  have  been  possible  to  have  enforced  the 
performance  of  it  against  the  wife,  because  she  was 
under  an  inability  to  contract  at  the  time  she  entered 
into  and  executed  the  settlement.  But  during  the 
coverture  certain  property  does  fall  in :  what  does  the 
husband  do  with  it  ?  He  treats  himself  as  bound  by 
covenant  though  he  was  not,  and  though,  in  my 
opinion,  it  was  not  binding  upon  the  Plaintiff.  In- 
stead of  repudiating  the  settlement  he  orders  or  sanc- 
tions the  property  to  be  transferred  to  the  trustees  on  the 
trusts  of  the  settlement.  When  that  had  been  done  it 
was  irrevocable;  the  property  had  passed   firom  his 

hands ; 
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hands ;  the  thing  was  completei  and  no  longer  rested 
in  fieri :  there  was  an  absolute  conveyance  of  the  pro- 
perty to  trustees,  on  certain  trusts  declared  in  the  settle- 
ment, which  were  for  himself  for  life,  with  remainder  to 
his  wife  for  life,  and  ader  her  death  for  the  benefit  of 
the  issue  of  the  marriage. 


I  think  the  (air  conclusion  is,  that  he  so  acted  on  the 
faith  and  in  the  belief  that  the  wife  also  would  carry 
into  effect  her  part  of  the  settlement ;  and  that  as  he  had 
carried  into  effect  that  portion  which  was  not  binding 
on  him,  so  she  would  carry  into  effect  that  portion  which 
was  not  binding  on  her.  She  has  not  thought  fit  to  do 
so :  she  is  at  perfect  liberty  to  refuse  to  do  so,  the  set- 
tlement not  being  binding  on  her  in  any  respect  what- 
ever :  but  then  the  question  is  whether,  (if  I  am  right  in 
believing  that  to  be  the  true  construction  of  the  settle- 
ment,) she  can  come  in  and  claim  the  life  interest  in  that 
fund,  which  the  husband,  not  being  bound  to  transfer  to 
the  trustees,  has  thought  fit  to  transfer  to  them  on  the 
faith  and  in  the  belief  that  she  would  perform  her  part 
of  it,  but  which  she  now  refuses  to  perform  ?  I  am  of 
opinion  that  she  cannot.  The  object  was,  that  the  capital 
of  this  fund  should,  after  the  death  of  the  survivor  of 
the  husband  and  wife,  be  secured  to  the  children.  The 
husband  has  done  that  as  far  as  he  could  ;  the  wife  has 
thought  fit  to  say,  that  she  will  not  perform  her  part  of 
it,  and  which  she  is  not  bound  to  do :  but,  in  my 
opinion,  the  children  have  a  right  to  say, ''  we  are  entitled 
to  that  portion  of  the  fund,  which  you,  the  Plaintiff, 
would  have  taken  if  the  settlement  had  been  completed, 
and  it  must  go  to  recoup  that  capital,  which,  if  the 
whole  had  been  carried  into  effect  on  both  sides,  we 
should  have  been  entitled  to  receive.  Consequently* 
this  is  not  the  case  which  was  referred  to  in  Campbell 

V.  Ingilby; 
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V.  Ingilby;  it  is  a  case  in  which,  acting  on  the  inten- 
tions of  the  parties,  as  far  as  I  can  gather  them  from 
the  settlement  that  has  been  executed,  I  perceive  an 
intention,  on  the  part  of  the  father,  to  settle  this  fund 
in  such  a  manner  that  the  whole  of  the  wife's  property 
should,  after  the  death  of  the  survivor,  be  secured  for 
the  benefit  of  the  children.  He  has  done  that  as  far  as 
he  can,  but  she  has  opposed  that  to  the  extent  of  her 
power,  and  she  must  make  good  the  part  that  fails  out 
of  that  interest  which,  under  the  settlement,  she  would 
have  been  entitled  to  receive. 


WRIGHT  r.KIRBY. 


February  27. 
March  4. 

rilHE  real  estate  of  Thomas  Twisden  Hodges  was  sub-  Generally,  the 

ject  to  a  considerable  number  of  incumbrances.       ^rtgagce  are 

added  to  bis 
security,  and 
The  first,  dated  in  1848,  was  a  grant  of  a  life  annuity  in  whatever 

of  660/.  to  Henry  Porter  Smithy  secured  on  the  estate,  the  security 

The  deed  contained  a  power,  upon  default  in  payment  •**"^">  hit 

of  the  annuity,  to  sell  the  estate  and  to  invest  the  pro-  united  to  it 

duce  in  the  purchase  of  a  similar  life  annuity,  and  to  ofit  °lmtifhe 

hold   the  surplus  in  trust  for  the  grantor.    The  deed  institute  a  suit 

.       for  the  admi- 
^^SO  nistration  of  a 
deceased  mort- 
gagor, his  costs  are  those  of  a  Plaintiff  in  an  ordinary  administration  suit. 
When  a  puhni  incumbrancer  sues  for  and  recovers  a  fund  for  the  benefit  of  all,  his 
costs  are  paid,  in  the  first  instance,  out  of  the  fund  recovered. 

An  estate  was  greatly  incumbered.  The  first  charge  was  an  annuity,  and,  in  default 
of  payment,  the  annuitant  had  a  power  to  sell  and  invest  the  produce  in  the  purchase 
of  a  similar  annuity.  The  grantor  reserved  a  power  of  repurchase.  The  annuitant 
having  sold  the  estate,  the  fifth  incumbrancer  filed  a  bill  to  repurchase  the  annuity  and 
distribute  the  produce.  Held,  that  the  Plaintiff's  costs  were  the  first  charge  on  the 
fund,  and  that  the  costs  of  the  other  incumbrancers  mUst  be  added  to  their  securities. 
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1857.       also  contained  a  power  for  the  grantor  to  repurchase 
the  annuity  on  payment  of  4,146/, 

The  second  incumbrance  was  a  mortgage  to  Ifoef- 
field,  the  third  was  a  mortgage  to  Oambier,  the  fourth 
was  a  registered  judgment  obtained  by  Webb,  and  the 
fifth  was  a  similar  judgment  obtained  by  the  Plaintiff 
Wright.  There  were  a  great  number  of  subsequent 
incumbrancers,  who  were  Defendants,  but  it  is  unneces- 
sary to  specify  their  names  or  the  order  of  their  charges. 

In  1853,  the  annuity  being  in  arrear,  Smith  exercised 
his  power  of  sale  and  sold  the  whole  estate,  and  after 
payment  of  the  arrears,  &c.,  a  very  large  balance  re- 
mained in  his  hands. 

The  Plaintiff,  the  fifth  incumbrancer,  instituted  this 
suit  against  Smith,  and  all  the  other  incumbrancers, 
seeking  to  repurchase  Smith's  annuity  out  of  the  funds  in 
his  hands,  and  to  have  the  surplus  distributed  amongst 
the  other  incumbrancers,  according  to  their  priorities. 

Smith  did  not  resist  the  repurchase,  and  under  an 
order  made  in  the  suit.  Smith's  annuity  was  repurchased 
out  of  the  funds  in  his  hands,  and  he  paid  the  residue 
into  Court  in  this  suit. 

Under  another  order,  Maesfield's  claim  was  compro- 
mised for  less  than  was  apparently  due,  and  he  was 
paid  off  out  of  part  of  the  fund  in  Court,  and  there- 
upon, the  Plaintiff  became  third  incumbrancer  on  the 
residue  of  the  fund.  Under  the  decree,  the  priorities  of 
the  several  incumbrancers,  and  the  amounts  due  to 
them  were  ascertained,  and  the  cause  now  came  on  for 
further  consideration.  The  fund  was  greatly  insufficient 
to  pay  all  the  charges. 

Mr. 
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Mr.  R.  Palmer  and  Mr.  Speed,  for  the  Plaintiff.  1857. 
The  Plaintiff'g  costs  should  be  first  paid,  but  the  costs 
of  the  Defendants  should  be  added  to  their  securities 
and  paid|  in  succession,  according  to  their  priorities. 
The  fund  has  been  realized  by  the  diligence  of  the 
Plaintiff,  and  for  the  benefit  of  all  parties,  the  Plaintiffs 
costs  have  therefore  priority  over  all  other  claims. 
Thus,  if  a  simple  contract  creditor  institutes  a  suit  for 
administration,  and  there  is  a  deficiency,  the  Plaintiff 
is  entitled  to  his  costs  as  against  the  specialty  creditors. 
In  Wedgwood  v.  Adams  (a).  Lord  Langdale  thus  states 
the  rule : — "  If,  through  the  exertions  of  a  Plaintiff, 
the  Court  is  enabled  to  distribute  a  fund,  or  if  it  makes 
a  declaration  of  rights  necessary  for  its  administration, 
there,  although  the  Plaintiff  may  fail  in  his  claim,  the 
Court  will  not  permit  the  other  parties  to  carry  off  the 
fruit  of  his  exertions  without  defraying  his  costs  out  of 
the  fund.'' 

In  White  v.  The  Bishop  of  Peterborough  (b\  Sir 
Thomas  Plumer  thus  states  the  principle : — "  What 
is  the  practice  when  a  second  incumbrancer  files  his 
bill  to  have  the  priorities  ascertained,  and  the  first  in- 
cumbrancer does  not  insist  upon  having  it  dismissed 
as  against  him,  but  submits  to  it,  goes  before  the 
Master  and  states  his  title,  taking  the  benefit  of  the 
suit  for  the  purpose  of  obtaining  payment  of  what  is  due 
to  him  ?  Must  he  not,  then,  contribute  to  the  costs  ? 
He  is  certainly  entitled  to  the  benefit  of  his  incum- 
brance, but  the  Court  must  consider  the  suit  as  being 
for  the  benefit  of  all  parties,  and  the  costs  must  there- 
fore be  paid  out  of  the  fund." 

In 
(a)  8  Beav.  105.  (b)  Jacob,  402. 

VOL.  XXIII.  H  n 
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In  Ford  V.  The  Earl  of  Chesterfield  (a),  the  Plaintiff, 
who  was  a  puisne  incumbrancer,  had  his  costs  first,  and 
it  was  held,  that  the  costs  of  the  other  incumbrancers 
were  not  to  be  paid  in  the  first  instance,  but  were  to  be 
added  to  their  securities. 

Mr.  Lloyd  and  Mr.  G.  L.  RusseU,  for  the  second 
incumbrancer,  contrd.  The  Plaintiff  has  no  priority  for 
his  costs ;  either  the  costs  of  all  parties  must  be  paid  in 
the  first  instance,  as  in  Brace  v.  The  Duchess  of  Marl- 
borough (&),  and  Kenebel  y.  Scrafton  (c),  or  the  Plain- 
tiff and  all  the  other  parties  must  add  their  costs  to  their 
securities,  and  be  paid  according  to  their  priorities,  for 
the  institution  of  a  suit  cannot  alter  the  rights  of  the 
parties  inter  se;  Wild  y.  Lockhart{d);  Upperton  v. 
Harrison  (e) ;  Hepworth  v.  Heslop  (/) ;  Barnes  v.  i2ac- 
ster  (g). 

The  Master  of  the  Rolls.  I  am  clearly  of  opinion, 
that  the  sale  of  a  mortgaged  estate  makes  no  difference 
in  the  rights  of  the  incumbrancers  upon  it. 

Mr.  Follett,  for  Smith,  and  Kirby  his  trustee. 

Mr.  Bagshawe,  for  Gambier. 

Mr.  Forster,  for  other  incumbrancers,  asked  that  the 
costs  of  all  parties  might  be  paid  in  the  first  instance. 

The  Master  of  the  Rolls.  I  cannot  order  that,  I 
will  read  the  bill  and  consider  the  authorities. 

The 

(a)  21  Beat.  426.  (e)     7  Sim.  444. 

(6)  Moseli/,  50.  (/)  3  Hare,  485. 

(c)  13  Ves.  370.  (g)   1  You.  4-  C.  (C.  C.)  401. 

{d)\0  Beav.  320. 
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77^6  Master  of  the  Rolls. 

The  only  question  in  this  case,  is  the  mode  in  which 
the  costs  are  to  be  disposed  of.  The  principle  is  not 
doubtful,  though  the  application  of  it  is  difficult.  Gene* 
rally,  the  costs  of  a  mortgagee  are  added  to  his  security, 
and,  in  whatever  rank  or  order  that  security  stands, 
his  costs  form  a  part  of  it  and  are  united  to  it ;  and  if 
he  stand  aloof  from  any  proceeding,  and  is  brought 
into  Court  corapulsorily,  he  stands  in  this  position,  and 
this  is  the  principle  which  affects  him.  But  if  he  initiate 
proceedings  himself,  a  fresh  element  arises.  If  a  mort- 
gagee institute  a  suit  for  the  administration  of  the  estate 
of  his  deceased  mortgagor,  it  is  to  be  considered  that, 
in  so  acting,  he  is  suing  as  a  creditor  for  the  benefit 
of  creditors  generally,  and  not  as  a  mere  mortgagee 
enforcing  his  securities,  and  his  costs  are  the  costs  of  a 
Plaintiff  in  an  ordinary  administration  suit.  It  was  on 
this  principle  that  I  decided  the  case  of  Armstrong  v. 
Siorer  (a). 


March  4. 


If,  however,  a  mortgagee  institutes  a  suit  to  redeem 
prior  and  to  foreclose  subsequent  incumbrancers,  his 
costs  are  added  to  his  debt,  and  have  no  priority  over 
the  prior  charges.  It  may  be,  and  it  does  sometimes 
happen,  that  a  subsequent  mortgagee  institutes  pro- 
ceedings to  realize  and  distribute  a  fund,  which,  but  for 
such  exertions,  would  have  been  unavailable  for  the 
purpose  of  paying  the  incumbrances,  and  which  pro- 
ceedings would  have  to  be  taken  at  all  events.  If  this 
be  done  by  a  puisne  incumbrancer,  and  the  other  in- 
cumbrancers, both  prior  and  subsequent,  take  the  benefit 
of  it,  and  make  use  of  the  Plaintiff's  proceeding  for 

their 
(a)  14  Beav.  535. 
H  H  2 
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their  adTantage,  then  the  Plaintiff's  costs  ought  to  be 
paid  first.  To  hold  otherwise  would  be  to  say,  that  in 
the  case  of  a  deficient  security,  unless  the  first  incum- 
brancer will  take  such  proceedings,  they  shall  not  be 
taken  at  alL  This  is  the  principle  on  which  I  disposed 
of  Ford  Y.  The  Earl  of  Chesterfield  {a). 

The  question  is,  whether  the  case  now  before  me  is 
one  of  this  latter  description.  It  was  for  this  purpose 
that  I  took  the  papers  home,  in  order,  by  the  perusal, 
to  satisfy  myself  whether  this  was  the  case;  and  the 
perusal  of  the  papers  has  satisfied  me,  that  this  case 
fiills  within  that  description. 

I  am  of  opinion,  therefore,  that  the  Plaintiff's  costs 
must  be  paid,  in  the  first  instance,  out  of  tho  fund ;  and 
that  the  costs  of  all  other  parties  must  be  added  to  their 
securities  and  paid  in  regular  succession. 

(a)  21  Bern.  426. 
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WILKINSON  V.  DUNCAN.  ^^^^^  ,3 

March  7. 

npHE  testator  was  entitled  to  one-sixth  of  about  Tnisteei, 

"^     23,000/.  in  the  funds,  in  reversion  expectant  on  the  eretion  al- 

deaths  of  Mrs.  Wilkinson  and  Mr.  Omeber.  l?wed  i  wer- 

nonary  in- 
terest to  re- 

By  his  will,  made  in  1833,  the  testator  bequeathed  fof"i„"^n 

''  all  the  rest,  residue  and  remainder  of  his  personal  es-  years,  when  it 

tate  and  effects,  whether  in  possession,  reversion,  re-  ^^^  ^Id, 

roainder  or  expectancy,  to  his  three  executors,  upon  trust  that  the  te- 

to  collect,  get  in  and  convert  into  money  all  such  parts  who  had,  in  the 

of  his  said  residuary  estate  and  effects  as  should  not  wf »nwhile,  r©- 
•'  .  ,  ceived  nothing 

consist  of  money,  at  such  time  or  times,  and  m  such  in  respect  of 

manner,  as  his  trustees  or  trustee  for  the  time  being  JJ'^^tilj^*' 

should,  in  their  or  his  discretion,  think  expedient,  and  to  be  recouped 

should  lay  out  and  invest  the  moneys  to  arise  from  fu^^, 

such  sale,  collection  and  conversion"  in  the  funds,  &c.     Mode  of  cal- 
culating the 
and  out  of  the  dividends,  &c.,  maintain,  &c.  George  amount  to  be 

Wi/kinson  during  his  minority,  and  invest  the  residue,  [hrienant  for 

and  after  he  attained  twenty-one,  to  pay  '^  the  interest,  life,  and  of 

dividends  and  income  of  the  said  residuary  estate,  stocks,  |^^uve"fghts 

fund   and   securities,    and   all  accumulations    thereof,  ?^  the  tenant 

for  hfe  and  re- 
unto  him,  George  Wilkinson,  for  life,  with  remainder  to  mainder-man, 

his  children.  insuchaca«j. 


The  testator  died  in  1836,  George  Wilkinson  attained 
twenty-one  in  1841,  ifary  Wilkinson  died  in  IH42,  and 
Mr.  Grueber  died  in  1855.  The  one-sixth  of  the  rever- 
sioner's fund  thereupon  fell  into  possession  and  became 
payable.  The  executors,  apprehending  some  difficulty 
in  deducing  a  marketable  title  to  the  reversionary  inte- 
rest, 
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rest,  bad  not  sold  it,  and  the  tenant  for  life,  from  the 
death  of  the  testator,  had  received  no  benefit  from  the 
V,  reversion.     He   filed   this  bill   in   1856,  insisting  that 

Duncan,  having  been  deprived  of  the  income  which  would  have 
arisen  from  the  investment  of  the  proceeds,  if  it  had 
been  sold,  be  was  entitled  to  some  allowance  or  compen- 
sation out  of  the  fund  now  rendered  available. 

Mr.  Lloyd  and  Mr.  C.  Hall,  for  the  Plaintiff. 

The  discretionary  authority  given  to  the  trustees  was 
limited  to  the  time  and  manner  of  sale,  and  did  not 
authorize  them  to  say,  that  there  should  be  no  sale  at 
all.  But  no  exercise  by  a  trustee  of  a  discretion  can 
disappoint  the  rights  of  any  of  the  parties  having  limited 
interests.  The  case  is  the  converse  of  those  where  the 
property  is  perishable  and  the  tenant  has  been  allowed 
to  enjoy  it  in  specie.  In  the  latter  case,  the  tenant  for 
life  receives  too  much,  and  must  refund  :  in  this,  he  has 
received  too  little,  and  is  entitled  to  receive  a  compen- 
sation out  of  the  fund  which  has  been  increased  at  his 
expense.  The  proper  mode  of  ascertaining  the  amount 
would  not  be  by  ascertaining  the  value  at  the  testator's 
death  and  giving  the  income  of  the  investment,  for  it  is 
notorious,  that  reversions  never  fetch  their  real  value. 
You  must  take  the  result  and  ascertain  the  relative 
shares. 

They  cited  Marker  v.  Kekewich  (a) ;  Lord  Londes- 
borough  v.  Somerville  (6) ;  Sittoell  v.  Bernard  (c)  ;  Gib- 
son V.  BoU{d);  Walker  v.  Shore  {e);  Tucker  v.  Bos- 
^^il  (/)  ;  Kilvinglon  v.  Gray  {g) ;  Starely  v.  Hutchin- 
son (A);  Dimes  v.  Scott  (i). 

Mr. 

{a)  8  Hare,  291.  (/)  5  Bean,  607. 

(6)  19  Beav,  295.  (g)  2  Sim.  Sc  S(u.  396. 

(c)  6  Ves.  520,  535.  (A)  Vice-chancellor  K.  Bruce, 

(d)  7  Ves,  89.  unreported. 

(e)  19  Ves.  387.  (i)  4  Ruts,  195. 
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Mr.  Selwyn  and  Mr.  Colquhaun  for  the  executors. 

Mr.  Surrage  for  the  children. 

The  testator  has  expressly  given  to  his  trustees  a 
great  discretion,  which  they  have  properly  exercised. 
All  persons  take  subject  to  that  discretion,  and,  under 
the  terms  of  the  will,  the  tenant  for  life  takes  nothing  but 
the  income  of  the  residue  when  invested.  No  case  has 
been  cited  in  which  the  tenant  for  life  has  obtained  the 
relief  now  asked,  and  in  those  referred  to  the  interests 
were  not  reversionary. 

The  Master  of  the  Rolls.     I  will  read  the  papers. 


1867. 

WiLKINBON 
V. 

Duncan. 


The  Master  of  the  Rolls. 

This  is  a  case,  in  which  the  testator,  being  entitled  to 
the  reversion  of  a  considerable  sum  of  money,  gave  all 
his  estate  to  trustees,  in  trust  for  his  son  for  life,  with 
remainder  to  his  son's  children,  and  intrusted  a  large 
discretion  to  the  trustees,  to  convert  his  estate,  at  such 
times  as  they  might  think  best.  The  testator  died  in 
May^  1836.  The  trustees,  in  their  discretion,  declined 
to  sell  the  reversion  in  this  sum  of  stock,  which  ulti« 
mately  fell  into  possession  in  January^  1855.  The 
tenant  for  life  now  asks  to  be  recouped,  out  of  the 
capital  of  this  sum,  what  he  would  have  had,  if  the 
trustees  had  exercised  their  discretion,  by  selling  the 
reversion  of  this  fund  at  the  end  of  one  year  after  the 
death  of  the  testator,  in  which  case,  the  tenant  for  life 
would  have  had  the  dividends  up  to  the  present  time  on 
the  sum  so  produced. 

After  some  hesitation  during  the  argument  and  since, 

as 


March  7. 
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1857. 

WlLKINSOW 
V, 

DuNCAir. 


as  to  the  mode  in  which  this  equity  ought  to  be  enforced, 
I  am  of  opinion,  that  the  discretion  of  the  trustees, 
which  I  assume,  in  this  case,  and  have  every  reason  to 
beHeve,  was  properly  and  duly  exercised,  ought  not  to 
be  allowed  to  prejudice  the  tenant  for  life.  The  trustees 
delayed  to  sell  the  reversion  until  it  had  fallen  into  pos- 
session,  because  they  were  of  opinion,  that  by  so  doing, 
they  would,  in  the  end^  produce  a  larger  amount  to 
the  estate  of  the  testator.  They  acted  properly  in  so 
doing,  but  they  ought  not  thereby  to  injure  one  of  the 
legatees  of  that  trust  fund  for  the  benefit  of  others, 
and  it  is  to  be  presumed  that  they  in  no  way  intended 
to  do  so.  The  tenant  for  life  has  received  nothing  for 
interest  down  to  the  present  time ;  but  if  the  reversion 
had  been  sold  he  would  then  have  received  the  interest 
on  the  amount  of  the  purchase-money;  and  if  the  period 
when  the  reversion  fell  in  could  have  been  foreseen,  and 
the  reversion  could  have  been  sold  at  a  fair  price,  it 
ought,  with  the  accumulated  interest  upon  it,  to  have 
realized  the  full  amount  of  the  fund  as  it  stands  at  pre- 
sent. I  am  of  opinion  that  the  tenant  for  life  is  entitled 
to  have  paid  to  him,  in  respect  of  interest,  out  of  the 
capital  of  the  fund  now  realized,  the  amount  which  he 
would  have  so  received. 


The  next  question  is,  to  what  extent  and  upon 
principle  this  is  to  be  ascertained.  If  the  actual  risk 
has  been  ascertained  in  awaiting  the  result,  I  think  that 
the  fair  mode  of  dealing  with  the  case  is  not  to  divide 
the  fund,  by  ascertaining  the  sum  at  which  the  reversion 
would  have  sold  at  the  death  of  the  testator,  according 
to  the  probabilities  of  the  case,  or  at  the  lapse  of  one 
year  after  the  testator's  death,  but  by  ascertaining  the 
value  of  the  reversion,  on  the  assumption  that  it  was  to 
fall  in  on  the  day  when  it  actually  did  fall  in,  namely, 
on  the  3 1  st  of  January ^  1855.    That  is,  not  to  ascertain 

the 
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the  value  of  one-sixth  of  23,000/.  (assuming  that  to  be 
the  amount)  expectant  upon  the  expiration  of  the  survivor 
of  two  liyeSy  at  the  period  of  one  year  after  the  death  of 
the  testator,  (stating  the  ages  of  the  lives,)  but  to  ascer- 
tain the  value  on  the  7th  of  Mayf  1837,  (which  would 
be  one  year  after  the  death  of  the  testator,)  of  one-sixth 
of  23,000/.,  to  be  paid  on  the  31st  of  January,  1855. 

Accordingly,  the  course  which  I  propose  to  take  on 
the  present  occasion  is  this: — when  the  value  of  the 
reversion  shall  have  been  thus  ascertained,  I  will  then 
direct  the  costs  of  all  parties  be  taxed,  as  between  soli- 
citor'and  client,  and  apportioned,  rateably,  between  the 
two  funds  so  ascertained.  It  appears  to  me  that  this 
application  was  absolutely  necessary,  by  reason  of  the 
course  that  has  been  adopted.  I  think  it  was  the 
proper  course  for  the  trustees  to  have  adopted,  and  I 
assume  that  it  was  the  most  beneficial  one,  and  the 
costs  ought,  therefore,  to  be  borne  by  the  fund  gene- 
rally. I  think  both  parties  ought  to  bear  their  share  of 
the  costs  of  all  parties,  and  which  should  be  taxed  and 
apportioned  between  them  according  to  their  due  pro- 
portions. 

The  reversion  will  then  be  secured  for  the  benefit  of 
the  parties  entitled,  the  dividends  on  it  will  be  paid  to 
the  son  during  his  life,  and  after  his  death,  the  capital 
will  be  divided  amongst  his  children  according  to  their 
rights  under  their  grandfather's  will,  but  the  portion 
of  the  fund  which  belongs  to  the  tenant  for  life  will  be 
paid  to  him  at  once. 


1857. 

WlLKIMSOM 

V. 

Duncan. 


Substance  of  the  Decree. 

1.  Ascertain  the  value  of  one-sixth  of  the  existing  fund  on  the  7th 
of  May,  1837,  to  fall  in  on  the  Slst  oi  January ,  1855. 

3.  Declare  Plaintiff  entided  to  the  difference  between  one-sixth  of 
the  present  fund  and  the  value  of  the  reversion  to  be  ascertained  as 
aforesaid,  and  to  the  future  dividends  on  the  residue.  Reg.  Lib.  1 856  B. 
fol.  1011. 
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1867. 


HAGGER  V.  PAYNE. 

March  12; 

The  testator  fTlHE   testator  having  a  power  of  disposition  over 

yewionarysum  10,000/.,  subject  to  his  wife's  life  interest  therein, 

to  fall  into  hU  bequeathed  6,000/.,  part  of  it,  as  his  wife  should  ap- 

gave  an  an-  point,  and  he  directed  the  residue  to  fall  into  his  per- 

rf  *^^  *d  if*  ^^^  sonal  estate.     He  gave  Mary  Payne  an  annuity  of  60/. 

residae  to  a  for  life,  and  **  all  the  rest  and  residue  of  his  personal 

dr"^  who**'^"  estate  and  effects,"  (in  default  of  bis  having  children, 

should  attain  which  happened,)  in  trust  "  for  all  and  every  the  chil- 

Theov^yri'  dren  and  child"  of  John  Hagger,  Mary  Hall,  Joseph 

sidue  was  the    Payne,  and  Morris  Payne,  "  who  being  a  son  or  sons 

reversionary  . 

sum  and  the      should  respectively  attain  the  age  of  twenty-one  years, 

to^answer^he    ^^  being  a  daughter  or  daughters  should  respectively 

annuity.     On  attain  that  age,  or  marry  under  that  age"  with  the  con- 

^®  held  that    ^®"*  °^  ^^^^^  parents  or  guardians,  per  capita.    The  will 

children  bom    contained  the  usual  powers  of  maintenance   and   ad- 

in  the  life  of 

A.,  but  after      vancement. 

one  of  the  class 

bad  attained  . 

twenty-one,  The  testator  died  in  1830;  his  wife  was  still  living. 

TnTdid  nSt*^'  There  was  no  available  residue  until  the  death  of  the 

participate  in     annuitant  Mary  Payne,  who  died  in  1856,  when  the 

distributable.     ^^"^   ^^  apai*t  to  answer  her  annuity  became  distri- 

Where  a        butable. 
residue,  con- 
sisting partly 

''L"ert**°is*'^      There  were  nineteen  children  of  John  Hagger,  Mary 

given  directly   Hall,  Joseph  Payne,  and   Morris  Payne,   several  of 

claM^isto'be^    whom  had  attained  twenty-one  prior  to  the  testator's 

ascertained  at   death :  five  of  them  were  bora  after  the  death  of  the 

once,  and  not 

from  time  to  testator, 

time  as  the 

reversions  fall  into  possession  and  become  distributable. 
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testator,  and  this  gave  rise  to  the  question,  whether        1867. 
these  five  children  were  entitled  to  participate  in  the 
fund  now  distributable. 


Mr.  Selwyn  and  Mr.  Hohhouse  for  the  Plaintiffs,  who 
were  bom  in  the  testator's  lifetime.  A  child  having 
attained  twenty-one  in  the  testator's  lifetime,  the  death 
of  the  testator  became  the  period  of  distribution,  and  no 
child  bom  after  that  time  could  participate  in  the  gift. 
This  constmctionwas  admitted  so  long  back  as  the  case 
of  Hoste  V.  Pratt  (a),  and  followed  in  Berkeley  v.  Stoin- 
burne  (&),  Bateman  v.  Foster  (c).  Even  if  the  words 
had  been  '^  hereafter  to  be  born,"  it  would  not  alter  the 
construction. 

This  construction  is  not  varied  by  the  particular  position 
of  the  fund  in  question.  The  gift  is  strictly  of  a  residue 
amongst  a  class,  without  any  prior  gift  for  life,  and  the 
mere  accident,  that  a  portion  of  the  residue  was  not 
receivable  until  after  the  death  of  the  annuitant,  does 
not  affect  the  question,  otherwise  the  class  would  vary 
according  as  each  portion  of  the  residue  which  might  be 
reversionary  fell  in.  In  Hill  v.  Chapman  (d),  there  was 
a  gift  to  grandchildren,  to  be  transferred  at  twenty-three, 
and  a  direction  to  set  apart  1,000/.  to  answer  an  an- 
nuity, it  was  held,  that  a  child  born  after  the  testator's 
death,  but  before  the  death  of  the  annuitant,  was  not 
entitled  to  share  in  the  1,000/.  They  also  cited  2  Jar- 
man  on  Wills  (e). 

Mr.  R.  Palmer  and  Mr.  Fry,  contra.    The  rule,  ex- 
cluding a  portion  of  a  class  of  children  where  the  gift  is 
to  all,  is  purely  artificial,  and  it  has  often  been  disap- 
proved 

(a)  3  Vet,  730.  {d)  1  Ves,jun,  405. 

(6)  16  Sim.  275.  (e)  Page  129  (2nd  edit.) 

(f)  1  Coll,  lis.  -T.  X 


Haooer 

V. 

Payne. 
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1857.  proved  of.  It  will  yield  to  any  intention  to  the  con- 
trary. Mr.  Jarman  (a)  observes,  **  The  rule  in  question^ 
as  it  respects  the  exclusion  of  children  born  after  the 
vesting  in  possession  of  any  of  the  shares,  has  been 
viewed  with  much  disapprobation ;  and  Lord  TAarlow, 
in  Andrew  v.  Partington  said,  he  had  often  won- 
dered  how  it  came  to  be  so  decided,  there  being  no 
greater  inconvenience  in  the  case  of  a  devise  than  in 
that  of  a  marriage  settlement,  where  nobody  doubts 
that  the  same  expression  means  all  the  children." 

In  Goochv.  CroocA  (6),  and  Mainwaring  v.BeevQr{c\ 
after-born  children  were  held  to  be  included;  and  in 
Brandon  v.  Aston  (cf),  the  Vice-chancellor  would  not 
hold  them  to  be  excluded.  In  Walker  v.  Shore  {e),  the 
testator,  being  entitled  to  some  Bank  Stock  after  the 
death  of  M»  jB.,  bequeathed  the  produce  to  the  children 
of  two  persons  equally,  and  it  was  held,  that  k  child 
born  after  the  deat{i  of  the  testator,  and  before  the  death 
of  M.  jB.,  was  entitled  to  a  share. 

The  intention  in  this  case  was  clearly  to  benefit  **  all 
and  every  the  children ;"  and  those  words  negative  the 
supposition  that  the  testator  did  not  intend  to  include 
all  the  children ;  Harvey  v.  Stracey  (/).  The  rule  is 
correctly  stated  in  Crone  v.  Odell  (y),  "  Where  the  en- 
joyment of  the  thing  devised  is,  by  the  testator's  ex- 
pressed intent,  not  to  be  immediate  by  those,  among 
whom  it  is  finally  to  be  divided ;  but  is  postponed  to  a 
particular  period,  or  until  a  particular  event  shall  hap- 
pen, then  those,  who  answer  the  general  description  at 

that 

(a)  2  Jarm.  on    WilU    (2Dd  (d)  2  Vou.  ^  C.  (C.  C)  24. 

edit.)  p.  131.  (e)    15  Vet.  122. 

(6)  14  Beav.  565  and  3  De  G.,  (/)  1  Drew.  127. 

M.  4*  G.  366.  (g)  \  Bail^  B.  459. 

(c)  8  Hare,  44. 
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that  period,  or  when  the  event  happens^  on  which  the  1857. 
distribution  is  to  be  made,  are  entitled  to  take."  In  a 
subsequent  passage  (a),  it  is  said,  ''What  the  cases 
mean  by  the  time  of  distribution,  which  closes  the 
number  of  those  who  are  to  share,  is  this :  at  the  period 
of  such  distribution,  the  thing  is  divided,  and  to  be  en- 
joyed by  those  who  then  answer  the  general  description 
of  those  who  are  then  to  take ;  there  is  an  end  then  of 
the  thing ;  there  is  nothing  left  to  be  shared  by  any 
who  shall  afterwards  come  into  existence,  and  who 
would  fall  within  the  description  of  those  who  were  to 
take,  if  the  distribution  had  not  taken  place.  The  nature 
of  things  excludes  them ;  the  number  to  take  was  full 
at  the  time  of  the  distribution ;  the  thing  to  be  divided 
is  gone.'' 

Here  the  testator  knew  the  state  of  his  property,  and 
that  nothing  could  be  distributed  until  the  death  either 
of  his  wife  or  that  of  the  annuitant ;  the  death  therefore 
of  the  annuitant  was  the  period  of  division  of  this  fund, 
and  all  children  in  esse  at  the  time  participated  in  the 
gift. 

The  Mastbr  of  the  Rolls. 

It  is  of  great  importance  to  preserve  settled  and  esta- 
blished rules ;  an  endeavour  to  cut  them  down  on  pre- 
sumptions of  intention,  or  notions  of  convenience,  leads 
to  great  evil,  as  it  would  render  it  impossible  for  the 
advisers  of  testators  to  state,  what  would  be  the  effect 
of  the  words  of  a  will  which  he  proposed  to  use. 

The  primary  rule  is,  that  you  must  follow  the  inten- 
tion of  testators,  but  that  intention  must  be  expressed 
cleariy  and  according  to  certain  rules.  It  is  an  object 
of  the  greatest  importance,  that  fixed  rules  should  not 
be  broken  in  upon,  and  I  am  of  opinion  that  I  should  be 

doing 
(a)  Page  473. 
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1857.  doing  so,  and  to  use  the  words  of  Lord  Eldon  {a\  **  I 
should  be  shaking  settled  rules  to  their  very  foundation/' 
if  I  were  to  accede  to  the  view  taken  by  the  Defendants. 

One  of  the  first  rules  of  construction  I  take  to  be 
this : — That  where  a  legacy,  or  a  residue,  is  given  to  a 
class  of  persons,  and  no  period  of  distribution  is  men- 
tioned, the  rights  of  the  parties  are  ascertained  at  the 
death  of  the  testator,  although  payment  is  postponed 
for  a  year  for  the  convenience  of  the  estate.  Another 
canon  of  construction  is,  that  the  period  of  division 
is  the  time  for  ascertaining  the  legatees,  and  I  have 
followed  that  rule  in  a  number  of  cases.  The  third 
principle  is  this : — ^That  where  a  legacy  is  given  to  a 
class  at  twenty-one,  then,  as  soon  as  one  of  the  class 
attains  twenty-one,  the  fund  becomes  distributable,  and 
by  reason  of  the  fund  being  then  divisible,  persons  of 
that  class  afterwards  coming  into  esse  are  necessarily 
excluded. 

The  testator  may  express  a  different  intention,  but  if 
he  does  not,  the  Court  must  follow  this  rule.  I  do  not 
concur  in  the  opinion  that  this  is  a  very  inconvenient 
rule,  for  it  is  of  great  importance  to  ascertain  the  shares 
of  the  legatees  at  the  earliest  possible  period,  in  order 
that  their  enjoyment  should  not  be  postponed.  I  cannot, 
however,  concur  to  its  full  extent  in  the  observation  from 
the  case  in  Ball  and  BecUty's  Reports,  that  the  period  of 
division,  or  that  at  which  the  actual  corporeal  distribu- 
tion of  the  fund  is  made  between  the  parties,  is  the  period 
for  ascertaining  the  class,  because  the  distribution  may 
take  place  at  different  times.  It  is  the  case  where  the 
whole  class  is  entitled  to  have  their  shares  paid  to  them  ; 
but  it  is  not  the  case  in  the  instance  1  have  referred  to, 
where  a  legacy  is  given  to  a  class  of  children  at  twenty- 
one. 

(a)  9  Ves,  203. 
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one.  As  soon  as  one  attains  twenty-one  he  is  entitled  1857. 
to  his  share,  but  there  is  not  a  corporeal  division,  except 
as  to  that  one  part  or  share,  yet  it  is  the  period  at  which 
the  number  of  the  other  legatees  is  to  be  ascertained. 
Neither  is  it  the  case  where  the  property  to  be  distributed 
has  not  been  got  in.  It  is  important  to  consider  the  ma- 
terial subject-matter  to  be  divided.  Here,  it  is  a  residue, 
and  when  that  residue  is  to  be  divided,  the  number  of 
legatees  is  to  be  ascertained.  A  residue  may  include 
reversions  or  expectancies  which  may  come  in  hereafter, 
but  this  Court  does  not  make  separate  and  distinct  classes, 
as  each  part  of  the  residue  falls  in,  but  when  once  the 
residue,  in  general,  becomes  distributable,  the  rights  are 
to  be  then  ascertained  and  the  class  determined. 

I  am  of  opinion,  if  part  of  the  residue  consists  of  a 
reversion,  and  the  money  does  not  fall  into  the  residue 
until  the  happening  of  a  given  contingency,  that  the 
postponement  would  not  affect  the  rights  of  persons  who 
are  to  be  ascertained  when  the  residue  generally  is  dis- 
tributable. Where  the  actual  distribution  of  the  money 
is  postponed,  either  because  some  of  the  members  of  the 
class  are  incompetent  to  give  a  discharge  for  the  money, 
or  by  reason  that  the  money  itself  is  still  outstanding, 
this  does  not  alSect  the  ascertainment  of  the  members 
comprising  the  class  of  the  legatees  who  are  to  take. 

Where  there  is  a  prior  estate  for  life,  then,  as  I  stated 
in  Edwards  v.  Edwards  (a),  the  period  of  division  is  not 
until  after  the  death  of  the  tenant  for  life,  at  which  time 
the  class  is  to  be  ascertained.  If  there  be  no  life  estate, 
the  class  is  ascertained  at  the  testator's  death,  though 
the  distribution  is  postponed  for  twelve  months. 

The  cases  cited  appear  to  have  turned  on  the  parti- 
cular 
(a)  15  Beav,  357. 
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cular  ieitns  of  the  willsi  and  I  see  nothing  in  this  case 
to  distinguish  it  from  the  common  case  of  the  gift  of  a 
residue  to  a  class  at  twenty-one,  and  I  should  be  frit- 
tering rules  away  if  I  were  to  hold  otherwise,  and  apply 
a  different  rule  to  different  portions  of  the  residue.  I 
am  of  opinion  that  the  class  was  to  be  ascertained  on 
the  eldest  attaining  twenty-one,  and  that  this  fund  is 
divisible  into  fourteenths. 


February  18. 
March  26. 

A  judgment 
creditor  of  a 
banking  com- 
pany may 
prove  hu  debt, 
in  this  Court, 
against  the 
aatets  of  a  de- 
ceased share- 
holder, with- 
out first  ob- 
taining the 
leaye  of  a 
Court  of  Law 
to  issue  exe- 
cution against 
the  testator's 
assets  under 
the  7  &  8  Vict. 
c  113,  s.  13. 


Re  WALTON'S  ESTATE. 

rpHE  testator,  Charles  Walton,  died  in  1856,  being 
^  the  holder  of  twenty  shares  in  the  Royal  British 
Bank.  A  creditor,  named  Powys,  obtained  a  judgment 
against  the  official  manager,  and  a  fi.  fa,  was  issued 
against  the  company's  assets,  to  which  a  return  was 
made  of  nulla  bona*  The  creditor  then  proceeded  at 
law,  under  the  7  &  8  Vicl.  c.  113,  s.  13,  and  called  on 
WaltonLS  executors  to  shew  cause  why  execution  should 
not  issue  against  the  testator's  assets. 

A  decree  having  been  made  for  administering  the 
testator's  estate, 

Mr.  JR.  Palmer,  on  behalf  of  the  executors,  now 
moved  to  restrain  the  proceedings  at  law. 

Mr.  Welfordf  contrd,  argued,  that  until  the  leave  of 
the  Common  Law  Court  to  issue  execution  had  been  ob- 
tained, the  creditor  could  not  prove  his  debt  in  this 
Court,  the  right  being  wholly  under  the  statute ;  Steward 
V.  Greaves  (a),  and  Barker  v.  Buttress  (b). 

The  Master  of  the  Rolls  held  that  such  a  proceed- 
ing 
(a)  10  Mee.  4  TF.  711.  (6)  7  Beav.  134. 
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ing  at  law  was  unnecessary,  to  enable  a  creditor  to  prove        1867. 
here,  and  be  granted  the  injunction. 


Note. — ^The  creditor  took  in  his  claim,  which  raised  a  question  of 
great  di£RcuUv,  as  to  the  liability  of  the  testator's  estate  upon  a  judg- 
ment obtained  against  the  company  subsequent  to  his  death.  It  was 
now  referred  for  the  decision  of  a  Court  of  Law.   (26th  JUorcA,  1857.) 


Re  Walton's 
Estate. 


Re  HUBBARD.    (No.  2.) 

Feb.  23. 
rflHE  bill  of  costs  of  the  solicitor  of  a  sole  retiring  A  petition  of 
"*•    trustee  was  referred  for  taxation,  in   the  usual  review^the*** 
terms.    The  bill,  amounting  to  45/.  6^.  2d.j  was  taxed  Taxing  Ma»- 
at  37/.  10«.  10(2.,  so  that  about  3«.  6(2.  more  than  a  » to  specified 

sixth   was  taken  oflP,    and   the  solicitor  was,  conse-  *?™*  °^^ 

.  charges  for 

quently,  liable  to  the  costs  of  the  taxation.  conferences, 

some  of  which 
bad  been  re- 

The  solicitor  presented  a  petition  to  review  the  Mas-  ^Jlf*^  •",?  „ 
'^  ^     ^      *^  ^  others  wholly 

ter's  certificate,   specifying  certain   items  which  had  disallowed,  was 
been  reduced  or  disallowed.    They  were  of  the  following  c!i™|"he  Court 

nature  : —  declining  to 

enter  into  the 

1.  A  charge  of  13*.  4d.  for  perusing  certain  docu-  roattew^ 

ments,  and  making  notes,  had  been  reduced 
by  68.  8rf. 

2.  Two  charges  of  65.  8(2.  each,  for  attendances  on 

the  client  on  the  2nd  and  15th  of  September, 
had  been  reduced  by  6s.  8rf. 

3.  A  charge  of  &.  8(2.  for  attendance  on  the  client 

had  been  struck  out. 

As  to  these  three  items,  the  Master,  upon  a  review  of 
the  taxation,  had  made  the  following  note:— '' These 
disallowances  were  made  by  me  after  a  long  discussion, 

YOii.  XXIII.  I  I  and 
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and  upon  the  best  judgment  I  could  give  as  to  the 
quantum  meruit  of  the  seTeral  charges,  either  taken 
separately,  or  in  connection  with  the  charges  in  the  bill, 
and  I  see  no  reason  to  alter  my  opinion/* 

Nos.  4  and  6  were  similar  charges  of  &.  8^.  each  for 
attendances,  which,  as  the  Master  said,  "  in 
exercise  of  his  discretion,"  he  had  disallowed. 

Nos.  6  and  7  were  as  follows : — 

Attending  broker,  giving  him  instructions 
[t.  e.f  as  to  the  transfer  of  the  trust  fund  to 
the  new  trustee]  •        •         .    Zs.4d. 

Attending  Mr. [the  retiring  trustee]  to 

the  Bank,  to  complete  sale  [viz.,  of  stock, 
to  pay  the  solicitor's  bill]      .        .    6s.  8rf. 

Attending  broker,  instructing  him  to  transfer 
[viz.,  to  new  trustee]     .        •        .3s.  Ad. 

Attending  trustee  making  same         •     &.  Scf. 

All  these  items  the  Master  originally  disallowed,  but 
on  a  review,  he  allowed  13«.  Ad.  for  the  whole,  and 
made  the  following  note : — 

^  I  bad  disallowed  these  items,  because  they  were 
for  business  which  had  not  been  transacted  at  the  time 
even  of  the  delivery  or  taxation  of  the  bill,  and  be- 
cause they  were  objected  to  on  that  ground.  But  on 
the  review,  the  objection  having  been  withdrawn,  I 
have  allowed  135.  4d,  being,  as  1  consider,  a  sufficient 
charge  for  attending  the  trustee  to  make  the  transfer. 
All  previous  arrangements  with  the  broker,  and  notices 
of  the  appointments  to  make  the  transfer,  will  be  the 
duty  of  the  solicitor  for  the  new  trustee." 

Mr.  JR.  Palmer  and  Mr.  Joliffe^  in  support  of  peti- 
tion. 

Mr. 
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Mr.  Sehoyn  and  Mr.  Southgate^  contri,  were  not       1867. 
beard. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  petition  fails  altogether. 
The  Court  has  not  the  same  means  of  dealing  with 
questions  of  practice  and  custom  as  the  Taxing  Master. 
As  to  the  first  three  items,  it  is  obvious,  after  reading 
the  Master's  note,  that  it  would  be  impossible  for  this 
Court  to  go  into  the  question  respecting  them.  I  shall 
not  have  the  same  facility  or  knowledge  or  experience 
in  judging  as  he  has  had,  and  it  is  just  one  of  those 
cases  in  which  there  ought  to  be  no  appeal  from  the 
judgment  of  the  Master.  He  had  the  parties  before 
him,  and  heard  orally  all  objections,  and,  as  he  says, 
formed  the  best  judgment  he  could  as  to  the  quantum 
meruit  of  the  several  charges. 

The  next  two  items  for  attendance  the  Master  says 
he  disallowed  **  in  the  exercise  of  his  discretion/'  It 
is  impossible,  unless  the  Court  holds  that  it  will  itself, 
in  every  case,  judge  of  the  propriety  of  the  extent  of 
the  charge,  by  hearing  evidence  as  to  the  length  of  the 
conference,  the  subject  of  it,  and  the  time  it  ought  to 
have  lasted,  and  the  propriety  of  more  than  one  and  so 
on,  that  it  can  disagree  with  the  Master's  finding  as  to 
fees  for  conferences,  amounting  to  ISs.  Ad.  There  might 
be  an  almost  interminable  appeal  in  respect  of  every 
item  in  a  bill  of  costs,  if  these  questions  are  to  be  gone 
into. 

The  last  matters ,  complained  of  is  the  disallow- 
ance of  certain  charges  relating  to  the  transfer.  These 
were  originally  disallowed  on  the  ground  that  the  busi- 
ness had  not  then  been  done.    That  might  be  a  very 

1 1  2  questionable 
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Re 

Hubbard. 


questionable  ground  to  decide  upon;  hut  the  Master 
afterwards,  on  review,  allowed  what  he  thought  right ; 
and  on  this,  also,  I  must  "follow  his  view  of  the  case. 
He  had  much  better  means  of  knowing  whether  two 
meetings  were  necessary  or  not  than  I  can  have. 

The  result  is,  that  I  must  hold  that  the  Taxing  Mas- 
ter has  come  to  a  right  conclusion  on  all  these  items, 
and  this  petition  must  be  dismissed  with  costs. 

Note. — As  to  reviewing  the  Master's  taxation  as  to  items  not  in- 
volving a  principle,  see  Benton  v.  Criekett,  3  Madd.  496 ;  JUop  ▼. 
Lard  Oxfitrd,  1  Myl.  if  K  564 ;  In  re  Congreve,  4  Beav.  88 ;  Al- 
iomey-tieneral  v.  Drapers*  Company,  4  Beav.  305 ;  In  re  Pender,  10 
Beav.  390  ;  Re  Catlin,  18  Beav.  508  ;  Dava  v.  Earl  of  Dytart,  21 
Beav.  124. 


1856. 
March  11. 

1857. 

March  7. 

JU9U  6. 

Under  the  1  & 
2  Fie/,  c.  no, 
a  judgment  has 
no  retrospec- 
tive operation 
as  against  pur- 
chasers, ftc, 
upon  a  minute 
being  left  with 
the  Master  of 
the  Common 
Pleas. 

Under  the 
1  &  2  Vict. 
c.  110,  an 
order  for  pay- 
ment of  costs 
operates  only 
as  against  pur- 
chasers, &c., 
from  the  regis- 
tration of  the 
certificate  of 
taxation. 


HARGRAVE  r.  HARGRAVE. 

TN  a  former  suit  of  Har grave  v.  Hargrave  (a),  the 
-*•  Plaintiff  ultimately  (22nd  of  Marchy  1851,)  esta- 
blished his  right  to  a  moiety  of  the  estate  in  question. 

By  orders  in  the  suit,  and  by  the  decree,  the  Plaintiff 
John  Robert  Hargrave  recovered  from  the  Defendant 
William  Josceline  Hargrave  certain  costs,  which  were 
ordered  to  be  taxed  and  paid  by  the  Defendant. 

The  Plaintiff  sought,  by  this  bill,  to  obtain  payment 
of  the  costs  out  of  William  Josceline  Hargrave'g  real 
estate,  as  a  charge  thereon  under  the  1  &  2  Vict.  c.  110, 
s.  13.  There  were  other  mortgagees  and  incumbrancers 
on  the  property,  who  were  made  Defendants,  and 
upon  the  minutes,  a  question  arose  as  to  the  priority  of 
the  Plaintiff's  charges  under  the  orders  of  this  Court. 

Mr. 


(a)  8Brao.289;  9Brao.153,549,552;  12£mv.408;  13  fifov.  102. 


Haro&avb 
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Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Plaintiff.  1867. 
The  13th  section  of  the  1  &  2  Vict.  c.  110,  makes  judg- 
ments absolute  charges  on  the  judgment  debtor's  real 
estates;  and  by  the  18th  section,  the  orders  of  this  Hasoravb. 
Court  are  equivalent  to  judgments.  The  absolute 
charge  is  limited  by  the  19th  section  in  this  way  : — It 
is  not  to  operate  as  against  purchasers,  &c.y  '^  unless 
and  until"  registered.  This  merely  suspends  its  opera* 
tion  "until"  that  act  is  done,  but  when  registered, it 
has  relation  to  the  date.  It  is  a  condition  precedent, 
but  when  fulfilled,  its  effect  results  back,  in  the  same 
way  as  the  grant  of  letters  of  administration  have  re- 
lation back  to  and  legalize  the  previous  acts  of  the 
administrator;  and  as  by  the  enrolment  of  a  bargain 
and  sale  it  is  made  to  operate  from  its  date. 

Mr.  Lloyd  and  Mr.  Hetheringtont  for  a  mortgagee, 
contended,  that  a  judgment  only  operated  as  against  a 
purchaser  or  mortgage  from  the  date  of  its  registration, 
the  object  of  the  19th  section  of  the  act  being,  to  enable 
them  to  ascertain,  by  a  search,  what  judgments  affected 
the  mortgagor's  estate. 

Mr.  Bagshaw  and  Mr.  Prendergast,  for  the  other 
parties. 

The  Master  of  the  Rolls. 

I  think  that  this  clause  means,  that  a  judgment  is  to 
have  no  operation  until  the  memorandum  has  been  left 
with  the  Senior  Master  of  the  Common  Pleas,  and 
that  it  was  not  intended  to  have  an  ex  post  facto  opera- 
tion. The  effect  of  the  19th  section  is  to  cut  down  the 
prior  clause,  and  to  enable  purchasers,  by  searching 
at  the  office,  to  see  whether  there  are  any  judgments 

entered 
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entered  up  against  vendors.    It  would  destroy  this  ob- 
ject if  tlie  clause  had  a  retrospective  action. 

I  think  that  the  correct  construction  of  this  clause  is, 
that  the  judgment  was  only  to  operate  as  a  charge 
as  against  **  purchasers,  mortgagees,  and  creditors/' 
from  the  time  when  the  proper  minute  is  left  with  the 
Senior  Master  of  the  Common  Pleas. 

My  decision  in  The  Derbyshire  Railway  Company  v. 
Bainbrigge  (a),  does  not  apply. 


June  6.  On  a  subsequent  occasion. 

The  Master  of  the  Rolls  held,  that  as  against  pur- 
chasers, mortgagees,  and  creditors,  the  Plaintiff  was 
entitled  only  to  rank  as  an  incumbrancer  upon  the  De- 
fendant's estate,  for  the  several  sums  ordered  to  be  paid 
for  costs,  from  the  respective  dates  of  the  first  registra- 
tion, in  the  office  of  the  Senior  Master,  of  the  certificates 
of  taxation,  and  it  was  so  declared  by  the  decree. 

(a)  15  heao.  146. 
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WARDEN  r.  JONES. 

March  26,  27. 

rriHIS  was  a  suit  to  set  aside  a  postnuptial  settle-  Prior  to  hit 

"^     ment,  as  fraudulent  against  the  husband's  ere-  hiuba^en- 

ditors.  teredintoa 

pBrol  contract 
to  settle  his 

The  Defendant  Mr.  Bamett,  a  commercial  traveller,  »n»^n^^<^  ''j^'» 

'  ^  '  property.    The 

of  no  means,  and  considerably  indebted  at  the  time  to  property  was 
the  Plaintiff  and  others,  married  Miss  Jones^  on  the  untiUftertha 

16th  of  June,  1865.    At  the  time  of  the  marriage,  Miss  marriage. 

T  '  .      A  '  ^         r  r  1  AAAi   Held,thattha 

Jones  was  registered  propnetor  of  a  sum  of  1,000/.  antenuptial 

stock  in  the  Lancashire  and  Yorkshire  Railway  Com*  1^^}  ^^^ 

''  wasinoperatiTe 

fany ;  it  was,  however,  subject  to  a  mortgage  for  2602.,  under  the  Sta- 
and  the  stock  certificate  was  in  the  hands  of  the  mort-  ^^  the  ma!?' 

gagee.  riage  was  not 

a  part  perform- 
ance, that  the 
Shortly  after  the  marria!^e,  a  settlement  was  executed,  postnuptial 
i_     z>  *      ^  «-  t      <ioi-^    t  -n  t  1  .       ./  «ettlementwas 

on  the  oth  of  •/iuiy,  185o,  between  Bamett  and  his  wife  voluntary,  and 

of  the  one  part,  and  trustees  of  the  other  part,  whereby  {^^i,,*'"!^^^^^ 

Bamett  covenanted  with  the  trustees  to  sell  the  stock  indebted  at  the 

and  invest  500/.  in  the  trustees'  names,  to  be  held  for  BeufementwaB 

Mrs.  Bamett  for  her  separate  use  for  life,  with  re-  void  as  against 

.    J  .  .  .  the  husband  t 

mainder  to  Mr.  Bamett  for  life,  with  remainder  to  the  creditors. 

issue,  and  in  default  for  Mrs.  Bamett.    The  stock  was  ,  />"*»"<?*><>» 
'  between  an 

sold,  under  a  transfer  or  assignment  executed  by  Mr.  antenuptial 
and  Mrs.  Bamett,  on  the  7th  of  July,  1856,  and  the  Kt~len"h!!I^' 
produce  paid  on  their  joint  receipt.    Out  of  this,  a  sum  |»nd  ^nd  wife 
of  500/.  was  invested  upon  the  trusts  of  the  settlement,  ation  of  mar- 
aud Mn  Bamett  applied  the  residue  to  his  own  use.       ^^^^  ■"?  f" 
*^^  antenupUai 

The  parol  contract 
between  a  third 
narty  and  the  husband  for  other  valuable  consideration.    The  Court  will  enforce  the 
latter  after  the  marriage,  but  not  the  former. 
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The  Plaintiff,  by  this  suit,  insisted  that  the  post- 
nuptial settlement  was  void  as  against  creditorsy  and 
that  Mr.  Bamett  had  reduced  the  fund  into  possession. 
The  bill  prayed  that  the  settlement  might  be  set  aside 
as  fraudulent  against  the  creditors,  and  that  the  600/. 
might  be  applied  in  payment  of  Mr.  Bamett^s  debts. 

Mrs.  Bamett,  and  the  trustees  of  the  settlement,  by 
their  answer,  resisted  this,  on  the  ground,  first,  that 
there  had  been  a  parol  antenuptial  agreement  to  settle 
the  property ;  secondly,  that  the  husband  had  not  and 
could  not  reduce  this  property  into  possession  without 
the  certificates,  and  therefore  that  the  wife  was  entitled 
to  an  equity  to  a  settlement;  and,  thirdly,  they  insisted, 
that  this  was  a  collusive  proceeding  between  the  Plain- 
tiff and  Mr.  Bamett,  in  order  to  defeat  the  settlement 
for  the  benefit  of  Mr.  Bamett. 

Mrs.  Bamett,  in  her  affidavit,  stated,  that  before  the 
marriage,  Mr.  Bamett  agreed  with  her,  and  also  with 
her  father,  that  all  her  property  should  be  settled  upon 
her,  and  that  her  father  gave  his  consent  to  her  marriage 
upon  that  condition,  for  she  heard  her  father  tell  Mr. 
Bamett,  that  he  would  not  consent  to  her  marriage 
unless  her  property  was  settled  upon  her.  That  Mr. 
Bamett  promised  her  father  that  it  should  be  settled 
upon  her;  but  he  induced  her  to  marry  him  without  the 
knowledge  of  her  father  or  family,  upon  the  distinct 
promise  and  understanding,  however,  that  her  property 
should  be  brought  into  settlement.  That  a  few  days 
before  the  marriage  took  place,  she  and  Mr.  Bamett 
went  to  a  solicitor  to  have  a  settlement  prepared  of  the 
stock,  but  he  could  not  get  it  ready  in  time  for  the 
wedding ;  and  when  she  came  away,  Mr.  Bamett  stated 
to  hbr,  that  her  marriage  with  him  would  make  no  dif- 
ference, and  that  the  settlement  would  be  equally  good 

if 
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if  made  after  the  marriage,  and  accordingly  no  settle* 
ment  was  made  until  afterwards. 

It  appeared,  also,  from  her  statement,  that  her  hus- 
band had  failed  to  support  her,  and  had  treated  her 
with  great  brutality,  and  that  he  had  obliged  her  to  live 
separate  and  to  support  herself. 

Mrs.  Bamett^s  father,  in  his  affidavit,  stated  as  fol* 
lows : — In  a  conversation  with  Mr.  Bameti  before  the 
marriage,  in  relation  to  the  stock,  I  said  that  it  must  be 
settled  upon  my  daughter,  with  the  exception  of  about 
1002.,  which,  if  he  wanted,  he  might  have.  To  which 
Mr.  Bamett  replied,  that  he  would  settle  the  whole  of 
it  upon  her ;  and  upon  this  express  condition  (namely, 
that  he  would  settle  my  daughter's  money  upon  her),  I 
gave  my  consent  to  the  marriage  of  Bameii  with  my 
daughter. 

This  antenuptial  promise  was  further  corroborated  by 
Mrs.  Barneti^s  sisters. 

As  to  the  formality  necessary  in  the  case  of  a  transfer 
of  the  railway  stock,  the  treasurer  of  the  railway  com- 
pany stated,  that  before  a  transfer  of  stock  could  be 
"  registered  in  the  books  of  the  company,  it  was  abso* 
lutely  essential  that  the  certificate  relating  thereto  should 
be  delivered  up  by  the  transferor  thereof,  and  be  de- 
posited in  the  office  of  the  company,  when  a  new  cer- 
tificate is  issued  to  and  delivered  to  the  transferee 
thereof.*'  He  stated,  also,  that  this  had  been  done  in 
the  present  instance. 

Mr.  R.  Palmer  and  Mr.  J.  Sidney  Smith,  for  the 
Plaintiff.  There  was  no  agreement  in  writing  prior  to 
the  marriage,  and  by  the  Statute  of  Frauds,  29  Car.  2, 

c.  3, 
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1867.  c.  3,  s.  4j  it  is  enacted,  that  no  action  shall  be  brought 
to  charge  any  person,  upon  any  agreement  made  upon 
consideration  of  marriage,  unless  the  agreement  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  there- 
with. The  parol  agreement  was,  therefore,  void,  and 
the  subsequent  settlement  founded  on  it  was  merely 
voluntary,  and  void  as  against  the  husband's  creditors, 
under  the  statute  of  13  Eliz.  c.  6;  Randall  v.  2Uor^ 
gan{a);  for  it  was  made  by  him  when  in  a  state  of 
insolvency.  Secondly,  the  wife  has  no  equity  to  a 
settlement  out  of  the  fund,  because  the  legal  interest 
in  it  vested  in  the  husband  on  his  marriage,  Jure  mariti; 
Fitzer  v.  Fitzerijb) ;  and  it  has  been  reduced  into  pos- 
session. It  is  not  an  equitable  interest,  as  in  Sturges 
V.  Champneyg  (c),  and  the  principle  does  not  apply  to  a 
legal  estate  or  interest,  or  to  property  which  vests  in  a 
husband  upon  his  marriage;  Bill  v.  Edmonds (d). 

Mr.  Lloyd  and  Mr.  Langworthy,  for  Mrs.  BarnetL 
There  was  a  positive  promise  before  the  marriage  to 
settle  this  property,  and  this  case  is  taken  out  of  the 
statute  by  the  subsequent  settlement,  made  in  pursuance 
of  the  previous  parol  agreement,  and  the  husband  was 
not  bound  to  set  up  the  Statute  of  Frauds.  What  Lord 
Thurhw  said  in  Dundas  v.  Dutens  (e),  is  strictly 
applicable  to  this  case.  He  observes, ''  If  the  husband 
made  an  agreement  that  he  would  settle,  and  then,  in 
fraud  of  that  agreement,  got  married,  would  not  he  be 
bound  by  it  7  I  thought  there  was  a  case  in  point  for 
that.  What  the  settlement  might  be,  if  made  upon 
himself  after  marriage,  is  another  question.  But  in 
£q.  Cas.  Ab.,  where  there  was  an  agreement  before 

marriage, 

(a)  12  Vet,  67.  (rf)  6  De  Ces  4"  Sm.  603. 

(6)  2  Atk,  511.  (0  1  Ve$.jun.  199. 

(c)  5  MjfL  if  Cr.  97. 


Warobw 
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marriage,  and  the  father  drew  the  man  in,  apd  was  1857. 
privy  to  his  having  married  without  any  execution, 
and  then  refused  to  execute,  relief  was  given.  If  in 
this  case  there  was  an  agreement  before  marriage,  and  JoNSf . 
afterwards  he  drew  her  in  to  be  married,  and  then  re- 
fused to  perform  it,  it  appears  to  me  to  be  that  kind 
of  fraud,  against  which  this  Court  will  relieve.  If  there 
is  a  parol  agreement  for  a  settlement  upon  marriage, 
after  marriage  a  suit  upon  the  ground  of  part  perform- 
ance would  not  do,  because  the  statute  is  expressed  in 
that  manner ;  but  is  there  any  case,  where  in  the  settle- 
ment the  parties  recite  an  agreement  before  marriage, 
in  which  it  has  been  considered  as  within  the  statute  7" 

Secondly,  the  statute  does  not  apply  to  a  case  of 
fraud.  On  these  two  points  they  cited  Hammersley  v. 
De  JBieHa);  Luder$  v.  Anstey^b)^  Lassence  v.  Tier" 
n^y  (c) ;  Surcome  v.  Pinniger  {d) ;  Jorden  v.  Money  (e)  \ 
Dundas  v.  Ihitens{f)\  Montacute  v.  Maxwell  (g); 
Ryland  v.  Smith  (A). 

Thirdly,  the  property  was  not  of  such  a  nature  as  to 
be  capable  of  being  taken  in  execution  under  the  1  &  2 
VicL  c.  110,  s.  14,  for  it  was  not  standing  in  the  bus* 
band's  name,  in  his  own  right,  or  in  the  name  of  any 
other  person  in  trust  for  him  (i).  His  wife  was  not  a 
trustee  for  her  husband,  for  if  she  had  survived  him, 
the  stock,  if  remaining  in  her  name,  would  have  be- 
longed to  her  by  survivorship. 

Fourthly, 

(a)  12  CL  4-  Fin,  45,  and  3  (/)  1  Va.jun.  196,  and  2  Cox, 

Beav.  469.  235. 

(6)  4  Fe»..501.  ig)  1    P.    W,    618,    and    1 

(c)  I  Mae.  4-  G.  551,  and  2  Strange,  236. 

HaU  i  TwtlU,  115.  (A)  1  JIfy/.  Sr  Cr.  53. 

{d)  3  De  G.,  M.  4*  G.  571.  (t)  But  see  3  &  4  Vic$.  c.  82, 

(0  5  H.  L.  Ca$.  185,  and  15  a.  1. 
Beuv.  372. 
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Fourthly,  the  wife  is  entitled  to  a  settlement  out  of 
the  fundy  which  cannot  be  got  at  except  through  the 
assistance  of  a  Court  of  Equity. 

Mr.  Heming  for  Mr.  Barnett. 


March  27.         The  Mastbr  of  the  Rolu. 

This  is  a  very  unfortunate  case,  but  I  can  only  come 
to  one  conclusion  upon  it.  I  think  the  Plaintiff  is  en- 
titled to  a  decree. 

The  state  of  the  case  is  this : — ^The  statute  expressly 
states,  that  a  parol  agreement,  made  upon  consideration 
of  marriage,  shall  not,  in  fact,  constitute  a  valid  agree- 
ment, and  that  no  action  shall  be  brought  to  charge  any 
person  on  it.  If  it  had  not  been  for  the  positive  words 
of  the  statute,  it  is  probable,  having  reference  to  the 
doctrine  of  this  Court  upon  matters  of  part  perform- 
ance, that  it  would  have  held  that  the  marriage  was  a 
part  performance  of  the  contract. 

The  words  of  the  statute  are  '^  that  no  action  shall 
be  brought  whereby  to  charge  any  person  upon  any 
agreement  made  upon  consideration  after  marriage, 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith."  But  for  that  statute,  I  apprehend,  having 
regard  to  the  doctrine  of  a  Court  of  Equity  with  re- 
spect to  part  performance,  a  parol  agreement  followed 
by  marriage  would  have  been  treated  as  a  part  per- 
formance. Certainly  it  is  quite  as  much  a  part  perform- 
ance as  a  parol  agreement  for  the  sale  of  lands,  where 
the  whole  of  the  purchase-money  is  paid,  but  here  it  is 
more,  the  whole  of  the  consideration  is  paid  and  the 

purchaser 
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purchaser  has  been  put  into  possession.    The  words  of       1867. 
the  statute  are,  however,  precise  upon  the  point 

I  wish  to  guard  against  two  classes  of  cases,  which 
appear  to  me  to  have  been  confounded  with  this.  This 
case  cannot  be  put  higher  than  this :  that  there  was  a 
promise  made  by  the  husband  to  the  father  or  agent  of 
the  wife,  that  he  would  settle  all  her  property  upon  her. 
Nowy  in  the  first  place,  the  case  of  Money  v.  Jordan^ 
and  the  other  similar  cases  which  were  referred  to,  do 
not  apply  to  such  a  case.  In  those  cases  the  Court 
held,  upon  a  principle  not  peculiar  to  this  Court,  but 
which  this  Court  enforces  very  thoroughly,  that  if  a 
man  make  a  statement  to  another  person,  for  the  pur- 
pose of  inducing  that  person  to  do  an  act,  and  the  act 
is  done  on  the  faith  of  such  representation,  he  shall 
be  held  to  his  word  and  be  compelled  to  make  good 
that  statement.  In  Neville  v.  WiUtiruon  (a),  a  gentle- 
man who  was  indebted  to  his  solicitor,  and  being  about 
to  marry,  begged  of  the  solicitor  to  understate  to  the 
lady's  father  the  amount  due  to  him,  because  it  might 
prevent  his  marriage.  Upon  this,  the  solicitor  mis- 
represented the  amount  of  his  debt  and  stated  that 
the  intended  husband  owed  him  nothing  more  than 
what  he  stated.  The  Court,  after  the  marriage,  restrained 
the  creditor  from  enforcing  payment  against  the  hus- 
band, of  the  demand  he  had  concealed,  because  he 
^  had  induced  the  parties,  upon  the  faith  of  the  repre- 
sentation, to  enter  into  the  marriage.  ,No  Judge  has 
felt  more  disposed  to  enforce  or  uphold  than  I  have 
the  principle  of  those  cases,  which  is  not  affected  by 
the  Statute  of  Frauds,  but  which  rests  on  a  different 
equity,  which  lies  at  the  root  of  and  is  the  essence  of 
equity,  viz.,  the   enforcing  of  truth   in  all  dealings. 

But 
(a)  1  Bro.  C.  C.  543. 
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But  these  cases  do  not  apply  to  this,  which  is  a  mere 
arrangement  between  the  intended  husband  and  in- 
tended wife  prior  to  the  marriage,  and  which,  but  for 
the  statute,  and  as  between  them,  this  Court  would 
probably  have  enforced.  I  need  not,  therefore,  advert 
to  those  cases,  like  De  Biel  ▼.  Thom$Qn(a)f  where 
the  father  or  a  friend  of  the  lady,  upon  her  marriage, 
enters  into  a  contract  with  the  husband,  that  if  the 
husband  will  do  some  act,  the  father  or  friend  of  the 
lady  will  do  some  act  for  the  benefit  of  the  husband. 
Assuming  that  in  De  Biel  v.  Thomson{h)  there  was  no 
signature  on  the  part  of  Mr.  Thomgan^  the  lady's  father, 
still  there  was  a  parol  agreement  by  which  he  agreed, 
if  his  daughter  married  Baron  De  Biel,  to  leave  her 
an  additional  10,000/.,  and  this  he  agreed  to  do  in  con- 
sideration of  the  Baron  and  his  brother  settling  600/. 
a  year  on  Miss  Thomson.  The  marriage  took  place, 
and  the  600/.  was  settled  upon  her,  and  that  was  held 
to  be  part  performance  of  the  parol  agreement  between 
these  two  persons,  which,  accordingly,  the  Court  after- 
wards enforced.  So  also  in  the  other  cases  referred  to, 
where  third  parties  have  entered  into  a  contract  for  the 
benefit  of  the  lady.  That  was  the  case  of  Surcome  v. 
Pinniger(e\  where  a  father,  shortly  before  the  mar- 
riage of  his  daughter,  told  the  intended  husband  that 
he  meant  to  give  certain  leasehold  property  to  them 
upon  their  marriage.  Upon  the  faith  of  that  the  hus- 
band enters  into  the  marriage.  After  the  marriage  the 
father  gave  up  .possession  of  the  property  to  the  hus- 
band, and  he  directed  the  tenants  to  pay  the  rents  to 
the  husband,  and  he  gave  him  the  title  deeds,  and  the 
husband  expended  a  considerable  sum  of  money  in 
the  repairs  of  the  property,  and  then  the  father  died. 

The 

(a)  3  Beav.  496.  Fin.  45. 

(6)  3  Beav.  469,  and  12  CL  ^         {c)  3  De  G  ,  M.^  G.  571. 
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The  question  was,  whether  the  leaseholds  belonged  to  1867. 
the  father's  estate,  and  it  was  held,  that  there  was  a 
parol  agreement  between  the  father  and  the  intended 
husband,  which  had  been  afterwards  ratified  between 
them.  The  father,  however,  did  not,  in  that  case,  enter 
into  the  contract  upon  the  consideration  of  the  marriage ; 
he  had  nothing  to  do  with  the  marriage  personally, 
which  is  the  meaning  of  the  statute  upon  that  subject, 
but  there  was  a  parol  agreement  entered  into  between 
him  and  the  husband,  which  was  carried  into  effect 
afterwards.  I  may,  therefore,  for  the  present  purpose, 
omit  all  consideration  of  that  class  of  cases. 

Then  comes  the  other  class  of  cases  as  Dundag  v. 
Duienij  which,  if  it  is  to  be  followed,  is  a  strong 
authority  in  favour  of  the  Defendants  in  this  case.  In 
Dundas  v.  Dutens  (a)  there  seems  to  have  been  a  parol 
agreement  between  the  husband  and  wife,  which  was 
afterwards  carried  into  effect,  and  the  Court  would  not 
allow  the  creditors  to  disturb  it  There  may  have  been 
other  circumstances  in  that  case,  but  I  am  at  a  loss  to 
understand  how  that  decision  is  to  stand  with  the  case  of 
Randall  v.  Morgan  {h\  which  is  express  on  this  point, 
or  with  Lassence  v.  Tierney  (c),  in  which  Lord  Cotten- 
ham  expressly  guards  against  the  very  matter  in  ques- 
tion :  the  observations  he  makes  use  of  referring  to  De 
BUI  V.  Thomson  are  these : — "  I  was  very  glad  to  find, 
that  in  giving  judgment  in  that  case,  I  guarded  myself,  as 
I  supposed,  against  such  a  use  being  made  of  the  case, 
for  I  then  said,  that  a  parol  agreement  followed  only  by 
marriage  is  not  to  be  carried  into  effect,  marriage  being 
no  part  performance  of  the  contract" 

Mr. 

(a)  1  ret,jiin.  199.  (c)  1  Mac.  4*  G.  651,  and  2 

(^  12  Fe«.  67.  Hall  ^T.  115. 
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1867.  ^r-  Lloydy  ingenioosly  enough,  but  I  think  some- 

what fallaciously,  attempted  to  make  out,  that  the  set- 
tlement here  was  a  part  performance,  but  it  is  clear,  that 
the  settlement  itself  was  a  complete  performance,  if  it 
was  anything ;  and  the  cases  of  part  performance  do 
not  apply,  as  I  have  already  observed,  to  cases  between 
mere  husband  and  wife ;  but  where  a  third  party,  on 
behalf  of  the  wife,  enters  into  a  contract  with  the 
intended  husband,  to  do  something,  which  is  performed 
by  the  husband,  the  Court  enforces  the  contract  against 
the  person  who  entered  into  the  parol  contract  for  the 
benefit  of  the  lady. 

Another  case,  which  lays  down  the  same  principle, 
is  the  Earl  of  Olengal  ▼.  Barnard  {a):  it  merely  con- 
firms the  other  cases  upon  this  subject. 

I  therefore  hold,  that  where  a  man  enters  into  a 
parol  agreement  with  his  intended  wife,  and  nothing 
follows  but  the  marriage,  the  marriage  cannot  be  treated 
as  part  performance  of  the  parol  contract ;  and  that  the 
carrying  into  eflTect  the  parol  contract  after  the  marriage 
by  a  deed  amounts  to  no  more  than  a  voluntary  settle- 
ment. 

In  the  next  place,  it  is  said,  that  the  husband  com- 
mitted a  fraud,  by  telling  this  lady,  that  a  settlement 
after  marriage  was  just  as  good  as  a  settlement  before 
marriage.  I  think  I  cannot  act  upon  the  supposed 
ignorance  of  the  law.  She  had  employed  a  solicitor,  and 
must  be  held  to  have  known  the  contrary,  or,  if  not,  to 
have  trusted  entirely  to  the  husband's  honor,  as  in  the 
case  of  the  Countess  in  Montague  v.  Maxwell  (b). 

It 

(a)  1  Keen,  769.  (fr)  1  Strange,  235,  and  1  P* 

Wm$.  618. 
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It  was  next  observed,  that  it  was  not  imperative  on 
the  husband  to  plead  the  Statute  of  Frauds,  and  that  if  a 
suit  had  been  instituted,  and  the  objection  had  not  been 
raised,  a  decree  would  have  been  made.  No  doubt  it 
would  not  have  been  obligatory  on  the  husband  to  have 
pleaded  the  statute,  but  it  is  unnecessary  for  me  to  con- 
sider what  would  be  the  effect  of  that  upon  his  creditors, 
for  no  such  c&se  arises  before  me.  This  is  certain,  that 
the  husband  himself  is  bound  by  this  arrangement,  and 
that  he  cannot  raise  any  question,  as  to  the  validity  of 
the  settlement,  but  whether  the  creditors,  who  had 
claims  against  him  previous  to  the  settlement,  can,  is  a 
totally  different  question. 


1867. 


The  next  argument  was  this : — that  it  is  not  fraudu- 
lent within  the  statute  of  13  Eliz.  c.  5.  But  the  words 
of  that  statute  are  really  decisive  upon  the  subject,  for 
it  enacts,  ihkt  every  instrument,  by  which  creditors  are 
delayed,  hindered  or  defrauded,  shall  be  utterly  void  and 
frustrate  to  all  intents  and  purposes ;  and  the  Courts 
have  held,  that  where  a  deed  is  executed  without  con- 
sideration, that  the  case  comes  within  and  is  a  fraud 
within  the  words  of  the  statute.  I  have  before  stated 
that  the  word  "  fraudulent"  is  frequently  used  in  a 
sense  which  it  does  not  properly  bear,  but  at  all  events, 
the  cases  hold  this: — that  all  deeds  executed  for 
voluntary  consideration  are  void  against  creditors,  and 
as  I  have  already  stated,  there  was,  in  my  opinion,  no 
consideration  for  this  settlement 


It  is  then  suggested,  that  this  fund  was  never  reduced 
into  possession,  and  that  the  husband  could  not  have 
obtained  possession  of  it.  That  does  not  appear  to  me 
to  be  the  result  of  the  evidence;  on  the  contrary,  I 
should  infer  from  the  evidence,  that  if  the  mortgagee 
had  positively  refused,  upon  payment  of  260/.,  to  pro- 

VOL.  xxiii.  K  K  duce 
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1867.  cliice  the  certificate,  then,  upon  proof  of  that  fact,  and 
he  not  claiming  anything  more  than  his  mortgage  money, 
the  railway  company  would  have  allowed  a  transfer  to 
have  been  made.  I  cannot  say  that  this  appears  distinctly 
upon  the  evidence,  but  I  should  wish  to  know  how  the 
company  proceeds  in  the  cases  of  lost  certificates :  they 
do  not,  I  presume,  always  require  a  bill  to  be  filed  in 
Chancery.  I.  presume,  that  in  all  cases  where  the  cer- 
tificate is  not  produced,  they  require  reasonable  evidence, 
to  satisfy  them,  that  the  person  proposing  to  transfer 
is  the  real  owner  of  the  stock.  If  that  had  been  esta- 
blished,  it  would  not  have  been  necessary  to  come  to 
this  Court  for  that  purpose.  In  addition  to  that  fact, 
I  have  evidence  that  the  money  was  actually  paid  to 
the  husband,  for  it  was  paid  to  him,  upon  the  joint 
receipt  of  the  husband  and  wife,  which  is  nothing  more 
than  a  payment  to  the  husband,  and  amounts  to  no 
payment  at  all  to  the  wife.  It  was  then  divided,  and  a 
certain  portion  was  invested  in  stock. 

I  regret  very  much,  in  this  state  of  circumstances,  that 
I  cannot  hold  that  this  is  a  valid  and  subsisting  instru- 
ment, but  upon  the  case  before  me  and  upon  the 
authorities  which  have  been  cited  to  me,  I  am  of 
opinion,  that  the  Plaintiff  is  entitled  to  a  declaration 
that  the  deed  is  void  as  against  prior  creditors. 


NoTB. — ^This  case  has  been  heard,  upon  appeal,  by  the  Lord 
ChanceltoTf  and  now  stands  for  judgment    November^  1857. 
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ATTORNEY-GENERAL  v.  LOVE. 

Feb,  14. 

FROM  time  immemorial^  about  six  acres,  called  the  An  estate  was 
•'  Palatine  Estate/*  had  been  held  by  trustees  for  JejSn  o? 
the  parish  of  St.  Mary^  Stoke  Newington ;  and,  so  far  the  parish 
as  appeared,  the  rents  were  applicable  **  for  and  towards  p^rt  of  this' 
the  reparations,  ornaments  and  other  necessary  occasions  P®^'**  ^■■» 
of  the  parish  church  of  Stoke  Newington  ;*'  and  they  7  Vkt.  c  67, 

were  directed,  by  a  decree  of  charitable  uses  made  ^o'"™®^  i***® 

'      -^  a  new  district, 

in  1638,  to  be  so  applied.    The  average  gross  income  St.  M.    Held, 

was  now  about  338/.,  and  the  net  income  about  237/.      of^&.'ilf.  wm 

not  entitled  to 

In   October,  1848,  her  Majesty  in  Council,  on  the  part  of  the 

recommendation  of  the  Ecclesiastical  Commissioners  for  >"come  of  the 

,  ...  chanty, 

England,  issued  an  order  for  incorporating  about  one- 
fifth  part  of  the  parish  of  St.  Mary^s,  Stoke  Newington, 
with  some  outlying  portions  of  the  parish  of  Homsey, 
into  a  district  to  be  called  the  District  of  St.  Matthias, 
Stoke  Newington,  under  the  provisions  of  the  Act  6  &  7 
Vict.  c.  37. 


A  large  church  was  erected  for  the  district,  at  an 
expense  of  8,000/.,  raised  principally  by  subscription, 
which  was  approved  of  by  the  commissioners,  and  was 
duly  consecrated  in  June,  1853;  thereupon,  by  virtue 
of  the  provisions  of  the  6  &  7  Vict.  c.  37,  such  district 
became  a  new  parish  for  ecclesiastical  purposes,  and 
such  new  church  thereupon  became  the  church  of  such 
new  parish  accordingly. 

The  whole  of  the  income  of  the  charity  property  had 

been  heretofore  devoted  to  the  use  of  the  church  of  St. 

K  K  2  Mary's, 
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1857.  Mary  8^  Stoke  Newington^  and  had  been  applied  in  the 
repairs,  in  payment  of  the  salaries  of  the  clerk,  organist, 
sexton  and  pew-openers,  and  in  insurance  and  clean- 
ing the  organ  and  clock.  The  whole  of  these  expenses 
amounted  to  about  267/.  per  annum.  It  appeared  also, 
that  a  new  parish  church  was  being  built  at  St.  Mary's^ 
Stoke  Newington,  on  a  diiTerent  site,  and  to  which  it 
was  contemplated  applying  the  income  of  the  charity 
property. 

The  expenses  of  reparations,  ornamenting  the  church 
of  St.  Matthias,  and  of  the  lighting,  warming,  salaries 
of  organist,  sexton  and  clerk,  cleaning,  and  other  inci- 
dental expenses,  amounted  to  about  300/.  per  annum ; 
and  as  no  funds  existed  for  the  payment  of  these  ex- 
penses, and  no  power  to  make  a  rate,  and  the  sittings  in 
the  church  were  all  free,  the  amount  had  to  be  raised 
by  voluntary  contributions  and  collections. 

By  a  decree  in  this  cause,  made  in  1855,  it  was 
ordered,  that  a  scheme  should  be  settled,  for  the  future 
regulation  of  the  charity,  and  the  application  of  the 
income ;  and  it  was  ordered,  that  in  settling  the  scheme 
regard  should  be  had  to  the  right  (if  any)  of  the  new 
parish  of  St.  Matthias,  Stoke  Newington,  to  participate 
in  the  benefit  of  the  charity. 

The  scheme,  as  prepared,  proposed  to  pay  to  the 
churchwardens  of  the  parish  of  St.  Mary,  a  sum  equal 
to  the  estimated  amount  of  the  '^  reparations,  ornaments 
and  other  necessary  occasions"  of  the  church,  to  be 
applied  thereto,  and  to  pay  the  residue  to  the  church- 
wardens of  St.  Matthias,  to  be  similarly  applied. 

To  this  scheme  the  parish  of  St.  Mary  objected,  on 
the  ground  that  the  charity  was  for  their  exclusive  be- 
nefit; 
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nefit;  and  further,  that  if  it  should  be  held  that  it  was        1867, 
noty  then,  that  the  annual  expenses  would  more  than 
exhaust  the  present  income. 

The  district  of  St.  Matthias  objected  to  any  preference 
being  given  to  the  mother  church,  as  they  considered 
that  the  Court  had  full  power  to  make  an  apportionment 
equally  between  them,  according  to  the  particular  cir- 
cumstances of  each  parish. 

The  Act  of  Parliament,  under  which  the  new  church 
was  built  and  the  district  formed,  did  not  expressly  give 
the  Court  power  to  make  an  apportionment  of  any 
charitable  funds,  though  such  a  provision  is  contained 
in  the  other  Church  Building  Acts. 

The  main  question  for  the  decision  of  the  Court, 
before  the  scheme  could  be  settled,  was,  whether  the 
parish  of  St.  Matthias  had  any  right  to  participate  in 
the  benefits  of  the  charity.  To  decide  this,  the  case 
was  adjourned  into  Court  for  argument. 

Mr.  TerreUf  on  behalf  of  the  Attorney-General,  said, 
that  residents  of  the  parish  of  St.  Matthias  being  liable 
to  the  payment  of  church  rates  were  equally  entitled  to 
the  benefit  of  the  charity.  He  proposed  that  the  church 
of  St.  Matthias  should  participate  in  the  charity,  but 
left  the  question  to  be  discussed  between  the  two 
parishes. 

Mr.  Lloyd,  for  the  trustees. 

Mr.  Seltoyn  and  Mr.  C.  Hall,  for  the  parish  of  St. 
Mary. 

There  has  been  no  division  of  a  parish  into  two 

separate 
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separate  parishes  under  any  of  the  acts  referred  to  in 
the  8  &  9  Vict.  c.  70,  s.  1,  but  merely  a  formation  of 
outlying  portions  of  two  parishes  into  a  district,  ''for 
spiritual  purposes"  only,  under  the  6  &  7  Vict.  c.  37. 

The  8  &  9  Vict.  c.  70,  s.  22,  authorizes  an  apportion- 
ment of  parish  charities  where  there  has  been  a  division 
into  two  separate  parishes  under  the  acts  therein  recited, 
but  the  6  &  7  Vict,  c.  37  is  not  therein  recited.  There 
is  therefore  no  statutory  power  to  apportion  this  charity, 
and  the  18th  sect  of  6  &  7  Vict.  c.  37,  expressly  enacts, 
that  **  nothing  therein  contained  shall  be  construed  to 
affect  or  alter  any  rights,  privileges,*'  &c.  of  any  parish, 
kc,  ^*  except  as  is  therein  expressly  provided.**  There 
exists  no  jurisdiction  authorizing  the  Court  to  apportion 
the  charity.  It  was  founded  expressly  for  the  repairs, 
&c.  "  of  the  parish  church  of  Stoke  Newington^*  no 
other  church  but  St.  Mary*8  fills  that  character,  and 
the  income  of  the  charity  estate  is,  therefore,  applic- 
able to  no  other  than  the  parish  church.  There  is  and 
can  only  be  one  parish  church ;  it  is  indivisible  like  a 
particular  school,  hospital,  or  almshouse.  This  is  not 
like  a  charitable  gift  of  bread  for  the  poor  of  a  parish, 
in  which  case  all  would  be  entitled  to  participate,  but 
one  for  the  support  of  a  particular  fabric. 

The  cy  pres  doctrine  is  inapplicable,  for  the  original 
purpose  has  not  failed,  and  there  is  not,  nor  is  there 
likely  to  be,  any  surplus,  for  the  whole  income  can 
properly  be  applied  towards  the  objects  specified  in  the 
original  foundation. 

Ex  parte  The  Incumbent,  &c.  o{  Brompton(a);  Attor- 
ney' 

{a)  &  DeGtx/^  Sm.  626. 
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nejf'General  ▼•  Whiteley{a);  The  AUarney-General  ▼•       1867. 

The  Earl  of  Craven  (6),  were  referred  to.  ^^^y^-/ 

Attormbt- 
Genbral 
Mr,  C.  Brawn,  contri.  ^  »• 

LOVB. 

Under  the  terms  of  this  charitable  gift,  so  far  as  ap- 
pears from  the  documents  now  in  existence,  the  parish  of 
Si.  Matthias  is  entitled  to  an  apportionment  of  the  fund 
pro  rata  with  the  parish  of  St.  Mary.  The  intention 
was  to  assist  in  furnishing  church  accommodation  to 
the  then  existing  parish  of  St.  Mary,  and  to  every 
portion  of  it,  and  by  the  severance  of  a  part  of  it,  that 
part  is  not  thereby  deprived  of  its  existing  right  to  par- 
ticipate in  the  charity.  The  6  &  7  Vict.  c.  37,  s.  15, 
declares,  that  when  a  district  church  has  been  built  and 
consecrated,  the  district  '^  shall  be  deemed  to  be  a  new 
parish  for  ecclesiastical  purposes/*  This  then  is  a  new 
parish,  and  the  church  is  the  parish  church  of  the 
portion  severed,  the  same  as  St.  Mary^s  is  of  the  re- 
mainder, and  the  former  is  as  much  bjl  object  of  the 
founder's  bounty  as  the  latter.  The  fact,  that  a  portion 
of  Homsey  parish  has  been  taken  to  form  the  new  parlia- 
mentary district,  is  no  objection  to  the  claims  of  that  por- 
tion of  it  which  was  originally  part  of  St.  Mary's.  The 
rights  of  St.  Matthias  cannot  be  defeated  altogether, 
because  some  other  object  may,  without  injustice  to  the 
parish  of  St.Mary,  participate  in  the  benefits  apportioned 
to  St.  Matthias.  It  appears  that  a  new  church  of  St. 
Mary  is  now  being  built  on  a  different  site,  and  to  which 
it  is  proposed  to  transfer  the  endowment;  if  so,  the  prin- 
ciple is  admitted,  that  the  charity  is  not  attached  to  a 
church  on  a  particular  site.  In  Attorney- General  v. 
Grant  (c),  the  parishioners  of  the  Liberty  of  the  Rolls, 

which 

(fl)  11  Ves.  241.  (c)  1  P.  Wmt.  669. 

(6)  Unreported  on  this  point. 
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1857.  which  is  within  the  parish  of  St.  Dumtan^  but  had 
distinct  overseers  and  officers  For  the  parish,  claimed  a  pro- 
portion of  the  charities  given  to  St.  Duti8tan*s  parish. 
Lord  Parker  said,  '*  before  the  statute  of  the  43  £liz. 
there  were  no  such  officers  as  overseers  of  the  poor, 
since  which,  as  that  part  of  the  parish  of  St.  Dunstan 
which  lies  in  I^ndon  has  had  distinct  overseers,  made 
distinct  rates  and  maintain  their  poor  separately,  this 

ranks  them  as  a  distinct   parish," ''as  to   all 

such  gifts,  grants  or  devises  before  the  statute  of  43 
Eliz.y  as,  at  that  time,  the  parish  and  liberty  were  not 
separated  by  distinct  officers  and  overseers  of  the  poor, 
the  Liberty  of  the  Rolh^  being  then  part  of  the  parish, 
shall  have  a  proportion  thereof."  The  legislature  by 
the  18  &  19  Vict.  c.  124,  s.  10,  seems,  by  the  use  of  the 
expression  ''  parish  or  ecclesiastical  district,'*  to  assume 
this  right,  but  the  section  does  not  apply  to  charities 
whose  income  is  above  30/.  a-year. 

The  purposes  to  which  this  income  has  heretofore 
been  applied  are  not  within  the  terms  of  the  foundation, 
such  as  the  salaries  of  the  clerk,  organist,  &c.  &c. 

The  Master  of  the  Rolls,  stopping  the  reply,  said, 
I  think  no  question  can  arise  upon  the  fact  that  the  ad- 
joining fabric  is  substituted  for  the  present  fabric  as  the 
parish  church.  The  parish  church  is  one  indivisible 
thing,  and  if  the  present  parish  church  should  be  pulled 
down  and  a  new  one  built  on  the  spot,  or  if  it  were  to 
stand  or  be  built  partially  on  the  spot  where  it  stands 
or  by  the  side  of  it,  so  long  as  it  remains  the  parish 
church,  it  would  still  be  the  fabric  intended  by  the 
donor  of  the  charity,  assuming  that  he  gave  the  lands 
for  the  support  of  the  parish  church.  The  fact  of  its 
being  altered,  by  occasional  repairs  and  alterations  or 
by  rebuilding,  would  not,  in  any  respect,  prevent  it  from 

filling 
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filling  the  character  of  being'  the  parish  church  or  dis*        1857. 
entitle  it  to  receive  the  benefit  of  a  charity  given  for 
the  support  of  the  fabric  of  the  parish  church. 


I  think  the  right  of  apportionment  depends  upon 
two  questions,  first,  whether  the  inhabitants  of  that 
portion  of  the  parish  of  St.  Matthias,  which  formed 
a  portion  of  the  parish  of  St,  Mary,  Stoke  New- 
ington,  are  objects  of  the  charity;  and  secondly, 
if  they  be  not,  whether,  by  the  statute,  any  appor- 
tionment has  been  directed  between  this  parish  and 
that  portion  of  the  parish  of  St.  Matthias  which  has 
been  carved  out  of  the  parish  of  St.  Mary,  Stoke 
Newington, 

The  first  question  depends  upon  this :  —whether  the 
inhabitants  of  the  parish  of  St.  Mary,  Stoke  Newington, 
are  direct  and  immediate  objects  of  this  charity,  or 
whether  they  are  only  to  be  mediately  benefited,  by 
means  and  through  the  instrumentality  of  the  support 
of  a  particular  fabric  in  the  parish. 

I  am  of  opinion  that  this  charity,  for  the  support  of 
the  fabric  of  the  parish  church,  is  perfectly  good  and 
valid,  and  although  all  the  inhabitants  of  the  parish 
may  have  a  right  to  the  benefit  of  the  charity,  by  attend- 
ing the  church  so  supported  and  having  seats  in  it,  yet 
the  charity  itself  is  given  for  the  "  reparation,  orna- 
ment and  other  necessary  occasions  of  the  parish 
church."  That  is  the  object  of  this  charity,  and  the 
cases  cited,  where  the  object  was  to  benefit  the  in- 
habitants of  the  parish  directly  and  immediately,  do 
not  apply  to  this  case;  such,  for  instance,  as  gifls 
for  the  support  of  the  poor,  either  by  food,  clothing 
or  money  payments,  in  which  case,  the  poor  of  the 
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1867.       parish  within  the  whole  district  are  the  objects  origi- 
nally intended. 

I  treat  it  as  analogous  to  the  case  of  a  donor  having 
founded  a  charity  for  building,  repairing,  sustaining 
and  maintaining  the  fabric  of  a  particular  school 
within  a  particular  parish;  there,  the  fact  of  another 
district  being  car?ed  out  of  the  parish  by  Act  of  Par- 
liament, and  a  new  school  being  erected  for  that  new 
district,  would  not,  in  my  opinion,  entitle  any  person 
to  claim,  on  behalf  of  the  fabric  of  the  new  school,  that 
charity  which  was  devoted  to  the  sustentation  of  the 
fabric  of  the  old  school.  Consequently  the  object  of  the 
charity  here  was  the  support  of  the  parish  church  of 
St.  Man/,  Stoke  Newington, 

The  Acts  of  Parliament  cannot  apply  to  this  case, 
because  the  8  &  9  Vict.  c.  70,  is  expressly  limited  to  the 
Acts  recited  in  it,  and  it  omits  the  Act  in  question, 
viz.,  the  6  &  7  Vict.  c.  37,  from  its  consideration.  This 
Act,  therefore,  does  not  give  the  Court  of  Chancery 
any  power  or  liberty  to  make  an  apportionment  in  this 
case.  Neither  does  the  subsequent  Act  of  the  18  &  19 
Vict.  c.  124,  s.  10  apply,  because  that  clause  is  expressly 
confined  to  cases  of  charity,  smaller  in  amount  than  that 
which  the  Court  has  to  deal  with  on  the  present  occa- 
sion. Therefore  I  am  of  opinion  that  they  do  not  apply. 

With  respect  to  the  cypris  doctrine,  it  is  true,  that  if 
a  charity  fails  or  there  is  more  than  sufficient  for  the 
objects  of  the  charity,  this  Court  will  apply  the  surplus 
for  purposes  as  nearly  analogous  as  it  can  to  those  of 
the  original  foundation.  I  express  no  opinion  as  to 
what  those  would  be,  but  the  Court  must  first  see  that 
there  is  a  surplus. 

I  do 
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I  do  not  know  whether  anything  is  brought  before 
me  except  the  question  of  right.  If  the  question  were 
before  me,  subject  to  what  I  might  hear  in  reply,  I 
should  think  it  extremely  doubtful  whether  the  salaries 
to  particular  persons  could  be  brought  within  the  terms 
of  the  original  foundation,  which  are  these,  "  towards 
the  reparations,  ornaments,  and  other  necessary  occa- 
sions of  the  parish  church  of  Stohe  NewingUm*** 


It  was  arranged  that  four  new  trustees  should  be 
appointed,  and  that  the  question  as  to  surplus,  if  any, 
should  be  adjourned  into  Chambers. 

The  Master  of  the  Rolls  afterwards  added, — ^What 
I  mean  is,  that  the  cy  prh  doctrine  would  apply  if  there 
should  be  a  fund  accumulating,  by  reason  of  the  excess 
of  the  income  beyond  the  objects  to  which  it  was 
originally  devoted ;  but  in  all  charities  for  repairs,  it  is 
to  be  observed,  that  they  are  of  a  very  uncertain  cha- 
racter; one  year  they  may  be  very  large  and  another 
very  small,  and  I  should  not  consider  the  doctrine  of 
cy  pres  applicable  in  every  case  of  a  surplus* 
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1857. 


A  sum  was 
due  from  the 
Plaintiffs  to  a 
contractor, 
vhich  he  had 
niortgageditto- 
cessively  to 
A. B. and  CD. 
and  others. 
By  arrange- 
ment between 
the  mortga- 
gees, the  fund 
was  assigned 
to  C.  i^.jUpon 
trust  to  distri- 
bute it  amongst 
them.    At  the 
date  of  the 
assignment, 
C.  D.  had  a 
charge  on 
A,  B.'t  mort- 
gage, but 
which  was  not 
noticed  in  the 
assignment. 
A.  B,  after- 
wards assigned 
his  mortgage 
to  R.  F.,  who 
had  no  notice 
of  C.  D/f 
charge  on  it. 
Held,  that 
C.  D.  was  to 
be  postponed 
to  R.  F.  in 
consequence 
of  jE.  F:t  neg- 
lect to  have  his 
claim  noticed 
in  the  trust 
deed. 


THE  COMMISSIONERS  OF  HER  MAJESTY'S 
WORKS  AND  PUBLIC  BUILDINGS,  and 
THE  BATTERSEA  PARK  COMMISSIONERS 
V.  HARBY. 

rpHIS  was  an  interpleader  suit. 

The  Plaintiffs  employed  Thomas  Earle,  a  con- 
tractor, to  execute  various  works  connected  with  the 
Chelsea  suspension  bridge  and  Battersea  park,  in  re- 
spect of  which  a  sum  of  ly2bbU  ultimately  became  due 
to  him.  EarU  had  created  several  incumbrances  on 
the  fund,  and  they  stood  in  the  following  order  of 
priorities : — 


1.  Meyrick 

2.  Carr     . 

3.  Richardson 

4.  Harby  . 


.£1,300 
.  2,608 
.  1,500 
.    2,260 


Notices  of  these  incumbrances  had  been  given  to  the 
Commissioners. 

For  the  purpose  of  conveniently  distributing  this 
fund,  an  agreement  was  entered  into  between  these  four 
parties,  dated  the  28th  of  July,  1856,  by  which  it  was 
agreed  that  the  whole  fund  should  be  paid  to  CarTf  and 
that  he  should  hold  it  in  trust,  in  the  first  place,  to  pay 
1,300/.  to  Meyrick,  and  then  retain  his  own  charge  of 
2,608/.  and  interest,  and  then  to  pay  Richardson  and 
Harby. 

So  far  there  was  no  dispute,  but  a  question  arose  as 

to 
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to  the  priorities  of  two  incumbrances  created  by  Mey-  1867. 
rick  upon  his  1,300/.,  under  the  following  circum-  ^-^^v-^^- 
stances:-  •^^.S.-T 

Public  Works 
InMarch^  1866,  Carr  had  advanced  400/.  to  Mey-       n^^^^ 
rick  on  the  security  of  the  1,300/.;  no  notice  of  this 
charge  was  given  to  the  Plaintiffs,  and  no  notice  was 
taken  of  it  in  the  deed  of  the28tb  ot  July,  1865. 

On  the  7th  of  February ,  1866,  Meyrick,  for  valuable 
consideration,  assigned  the  1,300/.  to  Merrett,  to  secure 
1,696/.  Merrett,  who  had  no  notice  of  Carr's  prior 
charge  on  the  1,300/.,  immediately  gave  notice  to  the 
Plaintiffs  and  to  Carr  of  the  assignment  to  him. 

The  question  was,  whether  Carr  was  entitled  to  be 
paid  the  400/.  out  of  the  1,300/.  in  priority  of  Merrett. 

Mr.  Hanson,  for  the  Plaintiffs  who  had  no  interest. 

Mr.  -R.  Palmer,  and  Mr.  Hothouse,  for  Carr, 
Richardson  and  Harby. 

Mr.  C,  Browne,  for  Merrett. 

Mr.  Goldsmid,  Mr.  H.  Cox  and  Mr.  Roxburgh,  for 
other  parties. 

CockeU  v.  Taylor  (a);  Mackreth  v.  Symmons(b)', 
Priddy  v.  Rose(c),  were  cited. 


The  Master  of  the  Rolls. 

That  which  is  pressing  me  against  the  claim  of  Mr. 
Carr  is  this : — Whether  the  Commissioners  or  Mr.  Carr 


were 


(a)  15  Beav.  103.  (c)  3  Mer.  86. 

(A)  15  Ve$.  329. 
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1867.       were  to  be  treated  as  the  trustees  of  the  fund ;  and  if 

^"^^^^^^       Carr  had  been  a  stranger,  whether  notice  ought  not  to 

novM^r  ^^^^  ^«"  given ?   It  has  been  justly  observed,  that  a 

Public WoHxs  trustee  cannot  give  notice  to  himself;  but  does  not  that 

very  impossibility  of  giving  notice  to  himself  impose 

upon  him  the  necessity  of  specifying  in  the  deed  itself, 

in  which  he  declares  himself  a  trustee,  the  claims  which 

he  has  individually  on  the  fund  which  he  holds  in 

trust. 


Uakbt. 


Mr.  Hobhousej  in  reply. 

The  Masteb  of  the  Rouls.     I    will    reserve  the 
question. 


Murch  11.         The  Master  of  the  Rolls. 

The  question  is,  whether  this  sum  of  1,300/.  is  liable, 
in  the  first  place,  to  pay  Mr.  Carr  the  400C,  or  whether 
that  charge  ought  to  be  postponed  to  the  claim  of  Mr. 
Merrett.  I  think  it  is  necessary  to  consider,  who  may 
be  called  the  l^al  hand  or  trustee  of  the  fund.  In  the 
first  instance,  undoubtedly,  the  Commissioners  of  the 
Public  Works  were  so ;  and  it  would  follow,  of  course, 
that  notice  should  be  given  to  them  of  the  incum- 
brances which  would  then  rank  according  to  the  prionty 
of  the  notices  given  to  the  Plaintiffs.  But  as  soon 
as,  by  agreement,  the  money  was  to  be  paid  to  a  new 
person,  to  be  distributed  by  him  between  the  incum- 
brancers, then  it  appears  to  me  that  a  new  principle 
arose,  and  that  if  any  of  those  incumbrancers  had  sub- 
incumbered  their  charges,  then  Mr.  Carr  was  the 
person  to  whom  notice  ought  to  have  been  given  of 
such  sub-incumbrances,   and    that  they  would    rank 

according 
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according  to  the  priorities  of  their  notices.     But  then        1867. 

this  difficulty  arises  with  respect  to  Mr.  Carr:— Mr.       ^"^y^^ 
^         ...  t.i*int  1.       •         The  CoifMiB- 

Carry  m  the  view  which  I  take  of  the  matter,  being  m  a    sionees  of 

situation  of  quasi  trustee,  or  the  person  to  whom  notices  PoBLicWaREi 

ought  to  have  been  given,  Mr.  Merrett  did  properly       Haebt. 

give  notice  to  him  of  his  charge ;  but  it  was  argued, 

and  very  forcibly  and  properly,  that  Mr.  Carr  could 

not  give  a  notice  to  himself,  as  a  trustee,  and  I  hold 

that  that  would  be  so. 

But  I  think,  that  Mr.  Carres  claim  must  be  post- 
poned, for  this  reason :  he  had  made  the  advance  prior 
to  the  time  when  he  was  appointed  to  receive  the  fund, 
and,  haying  this  claim  of  400/.,  he,  upon  that  occasion, 
not  only  allows  the  agreement  to  be  drawn,  stating 
that  the  first  charge  upon  the  fund  is  the  1,300/.  to  Mr. 
Meyrick,  but  he  actually  executed  it.  This  instrument 
is  similar  to  and  in  the  character  of  a  declaration  of 
trust  by  the  trustee,  that  the  first  charge  on  the  fund 
was  the  1,300/.  due  to  Mr.  Meyrick.  Now,  after  that, 
I  think  that  he  cannot  with  propriety  say,  that  the  first 
charge  on  the  fund  was,  in  point  of  fact,  the  400/.  due 
to  himself,  and  that  the  charge  to  Mr.  Meyrick  is  sub- 
ject to  the  400/. ;  or,  in  other  words,  he  cannot  assert 
that  he  had  a  charge  on  the  1,300/.  existing  previously : 
although  he  could  give  no  notice  of  it  to  himself,  being 
a  trustee,  it  was,  on  that  account,  incumbent  on  him  to 
specify  in  the  deed  that  there  was  such  an  incumbrance. 
By  reason  of  that  omission,  he  enabled  Mr.  Merrett  to 
treat  the  deed  as  a  declaration  of  trust  by  Mr.  CarVy 
that  the  first  incumbrance  belonged  to  Mr.  Meyrick, 
clear,  at  all  events,  of  any  charge  in  favour  of  the 
trustee  in  respect  of  it  I  think  that  upon  that  prin- 
ciple Mr.  Carr's  claim  must  be  postponed  with  respect 
to  the  400/.,  and  that  Mr.  Merrett  is  entitled  to  the  first 
charge  on  the  1,300/. 
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CRANLEY  V.  DIXON. 

March  9,  10. 

A  testator  l».    "DY  his  will  dated  in  1847,  the  testator,  after  sundry 

annuities  pay-    '^  devises  and  bequests,  gave  a  number  of  life  annui- 

able  from  hii     ties,  amounting  in  the  whole  to  6702.,  to  his  servants, 

death,  and  he  ^  . 

directed  a  fund  payable  quarterly  from  his  death;  and  he  directed  his 

toswuretliem  ®'^^C'^^^^^>  ^"^  ^^  ^^^  personal  estate,  to  place  in  the 
He  also  gave  £3  per  Cents,  sufficient  to  answer  all  the  annuities,  and 
reddue  of  his*  '^P^"  ^^®  decease  of  each  of  the  annuitants,  so  much 
personal  estate  of  the  principal  of  the  funds  as  should  not  be  required 
absolutely,  and  ^^^  ^^^  continuing  annuities  should  sink  into  the  residue 
hflJf^^^^'h  ^^  ^^^  personal  estate.  And  he  bequeathed  the  residue 
parties  for  of  his  personal  estate,  as  to  two  equal  fourth  parts 
mTlnden^er.  ^^^^^^^f  *<>  his  wife,  for  her  absolute  use;  and  he  be- 
By  a  codicil,  queathed  to  trustees  upon  trust,  one  other  fourth  part 
the^payment     thereof  for  his  sister  Sarah  for  life,  with  remainder  to 

of  tbeannuities  her  children ;  and  he  bequeathed  the  remainine  one- 

until  the  death  .  . 

of  the  wife.       fourth  of  his  residuary  estate  to  trustees  upon  trusts  for 

Sat*^  h^'d^'d  ^^^  sister  Alice  for  life,  with  remainder  to  her  children, 
not,  by  impli-  The  testator  appointed   his  wife  and  two  others  ex- 
cation,  take  ««.,*^»„ 
theintcrme.  ecutors. 
diate  dividends 

apart  to  answer      I"  1849,  the  testator  made  a  codicil,  whereby,  after 

the  annuities ;  reciting  the  bequest  of  annuities  to  his  domestic  servants, 
and,  secondly,  o  i  .  .         i       i  ■ 

that  such  divi-  he  directed  that  the  payment  of  the  annuities  should 

tween  the  ^^  postponed  until  the  decease  of  the  survivor  of  him- 
tenants  for  life  self  and  his  wife;  and  he  thereby  revoked  so  much  of 
remainder,        ^^'^  ^^'^  ^'^^  ^^  ^^^  necessary  to  be  revoked  for  the 

constituted  in-  purpose  of  carryine  those  his  intentions  into  execution, 
come  and  not  ^     o 


corpus. 


The  testator  died  in  1855,  his  wife  survived  him,  and 
was  still  living. 

A  question 


CASES  IN  CHANCERY. 

A  question  arose  as  to  the  rights  of  the  parties  to  the 
income  of  the  fund  set  apart  to  answer  the  annuities, 
and  which  accrued  between  the  death  of  the  testator  and 
that  of  his  widow. 

Mr.  Lhyd  and  Mr.  G.  L.  Russell,  for  the  Plaintiffs, 
some  of  the  annuitants. 

Mr.  Shebbeare,  for  the  remaining  annuitants. 

Mr.  Cecil  Russellj  for  the  widow.  The  direction  in 
the  codicil,  by  which  the  payment  of  the  annuities  was 
postponed  until  the  death  of  the  testator's  wife,  con- 
stituted a  gift,  by  implication,  to  her  for  life,  of  the 
income  of  the  fund  set  apart,  by  his  directions,  to  answer 
the  annuities.  There  could  have  been  no  other  inten- 
tion, on  the  part  of  the  testator,  for  postponing  the 
payment  during  the  life  of  his  widow,  than  to  give  her 
an  additional  benefit  of  the  income  in  the  meantime* 
This  construction  is  supported  by  authority. 

In  Blackwell  v.  BulUa),  the  testator  devised  in  trust 
all  his  property  for  the  following  purpose,  that  is  to 
say,  that  at  his  wife's  decease,  the  whole  of  his  property, 
of  whatever  nature  or  description,  as  well  freehold  as 
personal,  should  be  equally  divided  amongst  his  chil- 
dren, «/.,  12.,  TF.,  M.  and  C  One  of  these  children 
was  the  heir  at  law,  and  Lord  LangdaU  held  that  the 
widow  took  a  life  interest  in  both  the  real  and  personal 
estates. 

In  Cockshott  V.  Cochshott  (&),  a  testator,  after  giving 
1,200/.  to  his  four  daughters,  after  the  death  of  his 
wife,  or  so  long  as  she  continued  his  widow,  further 

willed, 
(a)  1  Keen,  176.  (6)  2  CoUyer,  432. 
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willed,  that  his  estates  at  A.  and  B,  should  be  given 
to  his  four  sons,  as  tenants  in  common,  but  not  to  be 
put  in  possession  of  the  said  estates,  so  long  as  his  wife 
M.  kept  his  widow.  He  then  gave  various  personal 
property  to  his  four  sons,  at  the  death  or  second  mar- 
riage of  his  wife,  and  gave  the  tenant  right  of  his  farm 
at  C.  to  two  sons,  at  the  death  of  his  wife,  or  when  she 
ceased  to  be  his  widow ;  and  in  case  his  wife  gave  up 
the  farm  at  C,  he  willed  that  his  said  sons,  from  and  out 
of  A.  and  B.  estates,  should  pay  her  25/.  a  year,  so  long 
as  she  continued  his  widow.  The  Vice -Chancellor 
thought,  notwithstanding  the  last  clause,  that  the  ex- 
pressions in  the  will  indicated  an  intention  that  the 
widow  was  to  take  during  her  widowhood. 


Mr.  Bedwelif  for  the  testator's  sister  Sarah,  who  was 
tenant  for  life,  argued,  that  the  income  was  not  dis- 
posed of,  that  it  would  not  fall  into  the  corpus,  but 
that  it  constituted  income. 

Mr.  Holroyd,  for  the  testator's  sister  Alice,  In  this 
case  there  is  a  residuary  bequest,  which  carries  every- 
thing, unless  there  be  an  express  intention  to  the  con- 
trary. In  the  cases  cited,  there  would  have  been  an 
intestacy,  unless  it  had  been  held  that  a  life  estate  was 
given  by  implication.  The  testator's  intention  was, 
merely  to  postpone  the  annuities  for  the  benefit  of  the 
residuary  legatees  generally,  and  not  for  that  of  the 
widow  alone,  for  whom  a  distinct  provision  was  made 
by  the  will. 


Secondly,  the  income  of  the  fund  set  apart  does  not 
form  corpus,  but  belongs  to  the  tenant  for  life.  In 
Crawley  v.  Crawley  {a),  a  testatrix  gave  legacies  to 
certain  parties  if  they  attained   twenty-one,   and   her 

residuary 
(fl)  7  Sims.  427. 


Cranlet 
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residuary  estate  to  parties  for  life,  with  remainders  over.        1857. 
The  Vice-Chancellor  held,  that  the  income  of  the  sums 
set  apart  to  answer  the  contingent  legacies,  until  the 
happening  of  the  contingency,  was  part  of  the  income       Dixon, 
of  the  tenant  for  life  of  the  residue.    The  same  doc- 
trine was  adopted  in  Morgan  v.  Morgan  (a). 

Mr,  Criffard,  for  the  children  of  the  tenant  for  life. 
There  is  a  positive  distinct  gift  of  all  the  residue;  this 
destroys  the  operation  of  the  doctrine  of  implication. 

Secondly,  the  intermediate  dividends  are  in  the  na- 
ture of  terminable  annuities,  which  cease  with  the  death 
of  the  widow.  The  doctrine  of  Howe  v.  Lord  Dart- 
mouth (h)  is  therefore  applicable,  as  between  the  tenants 
for  life  and  those  in  remainder,  and  they  therefore  con- 
stitute capital. 

Mr.  Cotton,  for  trustees. 

Mr.  Karslahe,  for  the  committee  of  a  lunatic. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  March  10. 

In  this  case  the  question  turns  upon  the  construction 
of  a  will.  Generally  speaking  it  is  undoubtedly  true, 
that  an  estate  or  a  bequest  given  to  a  person,  after  the 
death  of  another  particular  person,  gives  that  particular 
person,  after  whose  death  the  gift  is  to  take  effect,  an 
estate  by  implication  in  all  those  cases,  where,  by  law, 

and 
(«)  4  De  Gex  4  Sm.  164.  (6)  7  Vet.  137. 
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1867.  &nd  but  for  the  postponement  of  the  gift,  the  person  in 
whose  favour  the  gift  is  made  would  have  taken  some 
interest  in  the  gift  itself.  Such  as,  for  instance,  if  a 
man  devises  an  estate  to  his  heir  at  law,  after  the  death 
of  ^.:  that  is  a  case  in  which  the  implication  is  sup- 
posed to  arise,  because,  undoubtedly,  if  the  heir  were 
not  disinherited  during  that  time,  he  could  not  be  post- 
poned until  after  the  death  of  another  person;  it  is 
therefore  assumed,  that  that  person  was  meant  to  take 
an  interest  in  the  estate.  The  same  principle  applies  to 
gifts  of  personalty ;  but  I  am  not  aware  that  this  principle 
has  ever  been  extended  beyond  cases  of  that  descrip- 
tion. Undoubtedly  the  case  of  BUickwell  v.  Bull(a)t  &nd 
the  case  of  Roe  dem.  Bendale  v.  Summerset  (i),  seem 
to  go  beyond  that,  and  to  lead  to  a  different  conclusion ; 
but  they  involve  a  great  many  niceties,  which  I  do 
not  think  it  necessary  to  go  into  on  the  present  occa- 
sion, because,  on  the  construction  of  the  will  and  codicil 
in  this  case,  I  am  convinced,  that  the  arguments 
in  favour  of  this  being  part  of  the  residue  are  well 
founded,  and  that  it  is,  in  fact,  merely  part  of  the  resi- 
due itself. 

What  the  testator  does  is  this : — By  his  will,  he  gives 
certain  annuities,  to  take  effect  immediately  upon  his 
death.  By  his  codicil,  he  directs  that  these  annuities 
should  be  postponed  until  the  death  of  the  survivor  of 
himself  and  his  wife,  and  he  revokes  as  much  of  his  will 
as  is  necessary  for  the  purpose  of  carrying  that  inten- 
tion into  effect.  If  it  be  observed  what  the  effect 
under  his  will,  taken  alone,  would  be,  I  think  it  is 
clear  what  the  effect  of  the  codicil  is.  Under  his  will, 
assuming  these  annuities  to  amount  to  about  6001.  a 
year,  there  would  have  been  so  much  stock  set  apart  as 

would 
(a)  I  Keen,  176.  (6)  5  Bttrr.  2608. 
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would  have  produced  600/.  a  year,  and  the  income 
would  have  been  paid  to  the  annuitants.  By  the  co- 
dicily  he  directs  those  payments  to  be  postponed  until 
after  the  death  of  his  wife.  This  capital,  in  the  mean- 
time, is  producing  interest,  which  is  to  be  applied  like 
the  rest  of  his  estate ;  that  is  to  say,  the  capital,  which 
would  have  produced  the  600/.  a  year,  is  to  be  treated 
as  so  much  of  the  residue,  and  the  income  of  that  is  to 
be  distributed  amongst  the  residuary  legatees,  according 
to  their  shares  and  proportions.  The  result  of  this 
would  be,  that  his  wife  would  get  two-fourths  of  this 
income  during  her  lifetime,  (that  satisfies  the  object  and 
the  intention  of  the  testator,  as  in  the  other  cases,  where 
it  is  assumed  that  the  testator  intended,  that  the  wife 
should  take  a  benefit  by  postponing  the  payment  of 
the  annuity  during  her  life,)  and  the  remaining  residuary 
legatees  will  each  get  one-fourth.  In  my  opinion,  that 
disposes  of  the  whole  question ;  and  it  is  not  neces- 
sary to  go  into  a  question,  which,  I  think,  does  not 
arise,  as  to  the  principle  of  Howe  v.  Lord  Dartmouth^ 
supposing  the  income  to  be  a  terminable  payment, 
which  ought  to  be  capitalized,  and  the  income  only 
paid  to  the  tenants  for  life.  That  is  not  the  view  I  take 
of  this  case  at  all.  I  assume  that  20,000/.  is  necessary 
for  the  purpose  of  providing  for  these  annuities,  and  that 
it  had  been  set  apart  for  that  purpose;  as  the  annuities 
will  not  be  payable  until  after  the  death  of  the  wife,  the 
interest  of  the  20,000/.  will,  in  the  meantime,  be  divided, 
as  income  of  the  residue  is,  into  fourths ;  two-fourths 
will  be  paid  to  the  widow,  one-fourth  to  the  sister  for 
life,  and  the  other  one-fourth  to  the  other  sister  for  life. 


1857. 


If  all  the  annuitants  survive  the  widow,  they  will  all 
get  their  annuities  at  her  death.  If  any  of  them  should 
die  before  that  period,  then  the  amount  of  capital  suffi- 
cient to  answer  that  annuity  will  be  thereby  released 

and 
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and  become  divisible  as  residue,  and  so  it  will  go  on 
until  the  death  of  the  last  annuitant. 

That  is  the  construction  which,  in  my  opinion,  the 
will  properly  bears. 

Note. — See  ^tpinall  v.  Petvin,  1  Sim.  4  S,  544 ;  Hendenon  y. 
ConstabU,  5  Beav,  297;  HudUston  v.  Gouldshury,  10  Beav.  547; 
Attwater  v.  AUwottr,  18  Beav.  330 ;  Shmiii  v.  Ho^jro,  19  Betn.  471. 


CROSBIE  V.  GUION. 

March  11,  26. 

In  1851,  i4.,  "DY  articles  of  partnership,  dated  the  14th  of  Aprilf 

fre^d  to'be  1861,  and  made  between  milhms  and  6?uwn,  of 

partners  for  the  first  part,  and  Crook  of  the  second  part,  they  agreed 

Six  nuTnths       ^®  carry  on  partnership  for  five  years. 

afterwards,  A. 

cuiufsVirM        CrooA,  at  the  time,  was  largely  indebted,  and,  being 

agreed  between  pressed    by  his  creditors,  (Taylor  and  the  Liverpool 

torsand^fi!*     Borough  Bank,)  an  agreement  was  entered  into   be- 

and  C,  that  i4.  tween  Crooky  Guion,  the   Bank  and    Taylor,  on  the 

and  B.  carry     30th   October^    1851,  whereby   "it   was  agreed,   first, 

on  the  business  ^^^j^t   the  firm  of  Crook  and   Ouion  be  dissolved    on 
for  his  own 

Ifit  November  next;    that  Mr.   Crook  retire  and  Mr. 

Guwji  carry  on  the  business,  for  his  own  behoof  and 

that  of  Mr.   Crook's  creditors,  for  the  period   of  the 

five  years,  as  agreed  on  under  the  articles  of  copartnery 

of  Crook  and  Guion:  secondly,  that  PIr.  Crook  agrees 

to  assign  over  to  trustees,  for  behoof  of  his  creditors 

generally,  all  his  present  estate,  valued  about  2,400/. ; 

and 


behoof  and 

that  of  A.*i 

creditors  for 

the  period  of 

five  years,  as 

agreed  on  by 

the  articles. 

2nd.  That  A. 

should  assign 

to  trustees  nis 

separate  estate 

for  the  benefit 

of  his  creditors, 

and  B.  agreed  to  appropriate  to  the  said  trustees  the  share  of  profits  in  his  business 

that  would  have  accrued  to  A.  in  the  event  of  the  partnership  having  been  continued, 

less  400/.  a  vear  to  be  appropriated  to  A.*s  maintenance.     A»  died  two  months  after. 

Held,  that  the  right  of  his  creditors  to  a  share  in  the  profits  thereupon  ceased. 
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and  moreover  Mr.  Guian  agrees  to  appropriate  to  said  1867. 
trustees,  the  share  of  profits  in  his  business,  that  would 
have  accrued  to  Mr.  Crooit  in  the  event  of  the  copart- 
nery having  been  continued,  less  the  sum  of  400/.  per 
annum,  to  be  appropriated  to  Mr.  Crook  for  mainte- 
nance, and  this  until  the  creditors  shall  be  paid  10«. 
per  pound  on  the  amount  of  the  balance  of  their  claims 
on  Mr.  Crook,  after  the  payment  of  the  proceeds  of  the 
assets  when  realized." 

Crook  died  on  the  1st  of  December,  1851 ;  the  busi- 
ness was,  after  the  dissolution,  carried  on  by  Guion. 

The  bill  was  filed  by  the  PlaintiflTs,  on  behalf  of 
themselves  and  all  other  creditors  of  Crook  entitled  to 
the  benefit  of  the  agreement  of  the  30ih  of  October, 
1851,  insisting  that,  under  the  agreement,  they  were 
entitled  to  half  of  the  profits  of  the  trade  down  to  the 
year  1856,  when,  under  the  deed  of  partnership,  the 
partnership  would  have  expired  by  effluxion  of  time. 

Mr.  H.  Palmer  and  Mr.  Eddis,  for  the  Plaintifi^s. 
The  creditors  are,  under  the  agreement  of  the  30th  of 
October,  1851,  entitled  to  half  of  the  profits  of  the 
business  carried  on  by  Guion,  during  the  residue  of  the 
term  of  five  years  agreed  upon  by  the  partnership  deed. 
The  agreement  with  the  creditors  cannot  be  altered  by 
any  subsequent  act,  and  the  death  of  Crook,  who  had 
nothing  more  to  do  with  the  business,  cannot  alter  the 
existing  rights  of  the  creditors.  Secondly,  the  4002.  a 
year  is  still  payable,  and  the  right  to  it  vests  in  his  legal 
personal  representative.  It  is  similar  to  the  case  of  a 
gift  to  a  person  for  maintenance,  which  does  not  ter- 
minate by  his  death;  Webb  v.  Kelly  {a)  \  Soames  v. 
Martin  (A). 

Mr. 
(a)  9  Sint.  469.  (6)  10  Sim,  287. 
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Mr.  Selwyn  and  Mr.  Wood^  contra. 

The  Mastbr  of  the  Rolls. 

The  contract  is  this : — "  That  Mr.  Crook  retire,  and 
Mr.  Guion  carry  on  the  business,  for  his  own  behoof 
and  that  of  Mr.  Crook's  creditors,  for  the  period  of  the 
five  years,  as  agreed  on  under  the  articles  of  copartnery 
of  Crook  and  Guion" 

This  may  refer  either  to  the  terms  of  that  partnership, 
or  that  it  was  to  be  carried  on  in  the  same  way  as  if  the 
partnership  bad  not  been  dissolved.  But  the  next  clause 
appears  to  me  to  be  distinct,  or,  at  least,  very  unfavour- 
able to  the  Plaintiffs.  Crook  is  to  assign  to  trustees  for 
his  creditors,  all  his  present  estate ;  and  Guion  agrees 
to  appropriate  to  the  trustees  the  share  of  the  profits 
which  would  have  accrued  to  Crook,  in  the  event  of  the 
partnership  having  been  continued.  The  profits  *'  which 
would  have  accrued^'  to  Crook  are  only  those  which 
would  have  accrued  during  the  time  when  he  was  alive, 
and  therefore  I  think  that  it  is  limited  to  the  duration 
of  the  partnership  under  the  articles.  The  proviso,  that 
it  is  to  be  less  the  400/.  per  annum,  to  be  appropriated 
to  Crook's  maintenance,  also  shews  that  such  was  the 
intention  of  the  parties.  I  think  that  the  provision  for 
the  creditors  terminated  by  an  event,  which  would  have 
operated  as  a  dissolution  if  the  partnership  had  con- 
tinued, and  that  this  was  limited  to  the  life  of  Mr. 
Crook. 


Decree. 

Declare  the  separate  creditors  of  Crook  were  entitled  to  have  ap- 
plied, in  discharging  their  debts,  a  moiety  of  the  profits  which  accrued 
from  the  Ist  of  Novemb&,  1851,  and  the  1st  of  December,  1851. 
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BENNETT  v.  WYNDHAM. 

Murc/i  11,  13. 
npHE  testator  had  a  power  of  appointment  over  his  a  prohibition 
-^     settled  estates,  subject  to  the  interest  of  his  grand-  ^^^*^alTb""* 
son,  John  Edward  Bennett^  an  infant,  who  was  tenant  sale  held  also 
in  tail  thereof.    The  testator  had  other  real  estates  of  ££g  donVby 

bis  own.  mortgage. 

Devise  of 
'  real  estates  to 

By  his  will  be  appointed  the  settled  estates  to  the  »"»»««■ »«  ^««» 

.  •        1  •     ^'P^^  trust, 

same  uses  as  were  thereinafter  declared  concernmg  his  « out  of  the 

residuary  real  estate  (except  as  to  the  charge  of  two  Jl^*^**'*^"*' 

annuities  in  favour  of  his  daughters).  thereof,  to  pay 

two  annuities, 
<«  and  by  the 

He  devised  his   residuary  real  estate  to  trustees  in  same  ways  and 

»      means,  or  by 
fee,  upon  trust  expressed  as  follows :  "  Upon  trust,  by  such  other 

and  out  of  the  rents,  issues  and  profits  thereof,  to  pay**  ^^^^   ,        . 
J  '  r    J  »  r   J      means  (except 

two  annuities  of  300/.   and    186/.    to    his    daughters  a  sale  or  sales) 
(from  the  payment  of  which  I  exonerate  my  personal  JhinlTpiSiiwr 

estate)  and  by  the  same  ways  and   means,  or  by  such  to  le^y  «nd 
,  ,  ^  ,  I     V  .         raise 'Suffi- 

other  ways  and  means  (except  a  sale  or  sales),  as  they  cient  to  pay  off 

may  think  proper,  to  levy  and  raise  such  sum  or  sums  |{j®  charges  on 
of  money,  as  shall  be  sufficient,  with  my  said  residuary  And  subject  to 
personal  estate,  to  pay  off  and  discharge  the  several  ga?d^o*i?  for" 
principal  sums  of  money  which  now  are,  or  shall  then  Hfe,  with  re- 
be  a  charge  upon,  or  affect  my  residuary  real  estates  Held,  that  the* 

and  my  said  settled  estates,  and  the  interest  thereof  t™"*®^  could 
:  not  raise  the 

respectively,  and  to  apply  the  moneys  so  to  be  levied  charges  either 

and  ^y«>e,by 
mortgage,  or 
by  leases  on 
fines,  but  that  they  must  be  raised  out  of  the  rents  and  the  profits  of  timber  and 
mines,  the  trustees  exercising  a  discretion,  so  as  not  to  exhaust  the  whole  income, 
and  leave  nothing  for  the  tenant  for  life. 

Held,  that  it  was  not  proper  to  keep  up  the  mansion  on  a  settled  estate,  as  a  resi- 
dence, during  the  minority  of  the  tenant  for  life. 


Bennett 

0. 
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1857.  and  raised,  ia  the  first  place,  in  paying  off  the  several 
principal  sums  and  interest  charged  on  my  residuary 
real  estates  solely,  and  in  the  next  place,  in  or  towards 
Wtnoham.  payment  and  satisfaction  of  the  several  principal  sums 
charged  on  my  residuary  real  estates  and  my  settled 
estates  jointly,  and  in  the  last  place,  in  or  towards  pay- 
ment and  satisfaction  of  the  principal  sum  or  sums,  if 
any,  charged  on  my  settled  estates  solely.  And  I  do 
hereby  declare  my  will  and  desire  to  be,  that  notwith- 
standing the  trusts  aforesaid  or  any  of  them,  the  rents 
and  profits  of  my  settled  estates  shall  continue  liable  to 
and  be  applied  in  keeping  down  the  interest  of  the  prin- 
cipal sums,  if  any,  solely  charged  thereon,  and  such  a 
proportion  of  the  interest  of  the  principal  sums  charged 
jointly  on  my  settled  estates  and  my  residuary  real 
estates,  as  the  clear  yearly  rents  and  profits  of  my  set- 
tled estates  shall,  from  time  to  time,  bear  to  the  clear 
yearly  rents  and  profits  of  my  residuary  real  estate,  so 
jointly  charged  with  my  settled  estates,  being  according 
to  my  estimate  threefourths  for  the  settled  estates  and 
one-fourth  for  the  other  estates." 

Subject  thereto,  he  directed  his  trustees  to  stand 
seised  of  his  residuary- real  estates,  upon  trust  for  John 
Edward  Bennett  in  tail,  and  in  default,  to  the  Plaintifi* 
Vere  Fane  Bennett^  an  infant,  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail.  Then  followed  limi- 
tations successively  to  the  Plaintiff's  four  brothers  for 
life,  with  remainders  to  their  first  and  other  sons  in  tail. 

The  will  contained  a  power  of  leasing  for  twenty-one 
years,  with  the  consent  of  the  tenant  for  life,  without 
fine. 

The  testator  died  in  1852,  and  John  Edward  Bennett 
died  in  1856,  an  infant,  and  unmarried. 

At 
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At  the  date  of  the  testator's  death,  there  were  no  in- 
cumbrances affecting  his  settled  estate  solely,  or  his  re- 
siduary estate  solely,  but  there  was  one  mortgage,  com- 
prising both  classes  of  estates  equally,  and  the  amount 
due  on  this  mortgage  was,  by  application  of  the  testator's 
personal  estate  to  its  payment,  reduced,  after  his  death, 
to  the  sum  of  38,000/. 

The  gross  rental  of  the  estates  was  about  6,000/  per 
annum,  and  after  paying  all  the  annuities  and  the 
interest  on  the  mortgage  debt,  the  net  rental  was  about 
2,500/.  per  annum. 

The  points  raised  in  this  suit  were  stated  in  the  bill 
as  follows: — the  Plaintiff  contends,  that,  subject  to  the 
annuities  and  to  the  interest  of  the  mortgage  debt,  he 
is  entitled,  in  possession,  to  the  income  of  the  estates  so 
devised  and  appointed.  But  the  Defendants  Henry 
Arthur  FanCf  &c.  contend,  that  the  whole  income  of 
the  estates  ought  to  be  applied  in  reducing  the  principal 
of  the  mortgage  debt,  until  it  is  entirely  cleared  off. 

The  Plaintiff  contends,  that  a  proper  sum  ought  to  be 
allowed  for  his  maintenance,  and  that  proper  directions 
ought  to  be  given  for  keeping  up  Pythouse  (the  mansion- 
house  on  the  estate)  as  a  residence  suitable  to  the  mag- 
nitude of  the  said  devised  estates. 

The  said  mansion  called  Pythouse  has  been  furnished 
by  Mr.  Higgins,  who  had  married  the  widow  of  John 
JBennett,  the  testator's  son  and  the  mother  of  the  said 
John  Edward  Bennett,  and  the  whole  of  the  furniture 
now  at  Pythouse,  with  very  trifling  exceptions,  belongs 
to  Mr.  Higgins;  and  it  is  desirable  that  a  sufficient  sum 
of  money  should  be  provided  for  purchasing  it  from  him, 
as  the  best  and  most  economical  method  of  furnishing 
Pythouse.     The   estimated  cost  of  such   furniture   is 

about 


1867. 


524 

1867. 
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about  2|200/.y  at  which  price  Mr.  Higgins  is  willing  to 
sell  it. 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  Plaintiff. 
From  the  careful  and  strict  manner  in  which  the  tes- 
tator has  settled  this  property,  it  is  obvious  that  his 
desire  was  to  preserve  the  estate  in  his  family,  and  to 
provide  the  means  of  preventing  its  being  lost,  by  the 
inability  of  the  trustees  to  pay  oflF  the  charges,  if  de- 
manded. It  is  also  clear,  that  he  intended  the  several 
devisees  to  enjoy  it  in  succession.  It  is  impossible  to 
conceive,  that  after  giving  immediate  annuities  and  liTe 
estates,  he  intended  them  to  be  postponed  for  years,  by 
an  accumulation  of  the  whole  of  the  rents  until  the 
large  charges  on  the  estates  had  been  paid  off.  The 
power  to  lease,  with  the  consent  of  the  tenant  for  life, 
shews,  that  he  never  contemplated  that  the  life  estate 
would  be  in  abeyance. 


The  words  used  are  taken  from  one  of  the  common 
forms  used  by  conveyancers  (a),  and  must  receive  a  rea- 
sonable construction.  The  testator  prohibits  a  sale,  but 
directs  the  charges  to  be  raised  ''  by  suck  other  ways  and 
means**  as  the  trustees  may  think  proper.  The  intention 
may  be  effected  by  a  mortgage,  or  by  fines,  and  no  limit 
as  to  time  is  imposed  on  the  trustees  for  that  purpose. 

The  mansion-house  should  be  kept  up,  and  the  fur- 
niture purchased  out  of  the  rents. 


Mr.  Selwyn  and  Mr.  H,  22.  Farrer^  cantri.  The 
primary  object  of  the  testator  was  his  estate,  which  he 
regarded  more  than  the  persons  who  were  to  enjoy  it,  and 
he  was  desirous  that  it  should  become  unincumbered. 
He  directs  the  amount  of  charges  to  be  raised  out  of  the 

rents 

(a)  4  Martini  Conveyancingf  by  Davidson,  p. 511 ;  5  Id.  169. 
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rents  and  profits,  and  he  prohibits  a  sale,  and  a  mort- 
gage, being  a  pale  pro  tanto,  that  mode  cannot  be  re- 
sorted to,  neither  can  a  lease  upon  fine,  for  that  is 
prohibited  by  the  leasing  powers.  But  he  authorizes 
it  to  be  done  *'  by  such  other  ways  and  means  as  they 
might  think  proper,"  and  if  no  other  ways  and  means 
can  be  suggested,  the  direction  as  to  the  rents  and 
profits  must  be  pursued.  The  discretion  given  to  the 
trustees  is  as  to  ''  the  ways  and  means,*'  and  not  as  to 
the  period.  The  purposes  of  the  trust  are  to  be  satisfied 
out  of  the  annual  rents  and  profits,  as  in  Wilson  v. 
Halliley(a). 


625 
1857. 
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Mr.  A,  Leighg  for  the  trustees. 

Mr.  iZ.  Palmer,  in  reply.  The  parties  in  succession 
ought  to  bear  the  charges  in  proportion  to  the  enjoy- 
ment of  the  estate,  as  in  Marher  v.  Kehewich  (b).  The 
unlimited  charge  on  the  rents  is  but  a  charge  on  the 
corpus,  and  if  the  money  could  be  raised  merely  on  a 
chaise  of  the  rents,  as  by  annuity,  it  would  be  a  due 
performance  of  the  instrument.  Secondly,  the  direc- 
tion does  not  apply  to  the  rents  of  the  settled  estates. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls. 

The  perusal  of  this  will  satisfies  me,  that  the  abso- 
lute impounding  of  all  the  rents,  for  the  purpose  of 
defraying  the  charges  upon  the  settled  and  unsettled 
estates,  is  not  the  true  construction  of  or  the  meaning 

of 


March  13. 


(a)  1  Ruu,  ^  MjfL  590. 


(6)  8  Hare,  291. 
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1867.  of  the  testator  in  this  will.  The  words  are : — '^  And  as 
to  all  other  the  estates  lastly  devised,  upon  trust,  by 
and  out  of  the  rents,  issues  and  profits  thereof,  to  pay 
the  said  annuities  of  300/.  and  186/.  to  my  said  daugh- 
ters Anna  Maria  Jeffreys  and  Fanny  Bennett  (from  the 
payment  of  which  I  exonerate  my  personal  estate), 
and  by  the  same  ways  and  means,  or  by  such  other 
ways  and  means  (except  a  sale  or  sales)  as  they  may 
think  proper,  to  levy  and  raise  such  sum  and  sums  of 
money  as  shall  be  sufficient,  with  my  said  residuary 
personal  estate,  to  pay  off  and  discharge  the  several 
principal  sums  of  money." 

Now  I  do  not  think  that  much  turns  upon  the  cir- 
cumstance, that  he  makes  a  provision  for  discharging, 
in  the  first  instance,  the  charges  which  solely  afTected 
the  unsettled  estate;  then  for  those  which  affected 
jointly  the  settled  and  unsettled  estates,  and  lastly, 
those  which  affected  the  settled  estates ;  the  fact  being 
(which  he  must  be  taken  to  have  been  cognizant  of, 
although  perhaps  he  might  have  intended  to  make 
some  alteration  in  that  respect,  or  to  have  paid  them 
off)  that  there  was  only  a  charge  affecting  jointly  the 
settled  and  unsettled  estates.  I  think  in  the  passage 
which  I  have  read,  the  word  "  sale"  expressly  excludes 
the  possibility  of  raising  it  by  sale  of  any  portion  of 
the  estate,  and  I  think  the  word  "  sale"  virtually  in- 
cludes within  it  the  word  "  mortgage,"  which  is  prac- 
tically a  sale,  ^nd  which  cannot  be  resorted  to  without 
giving  to  the  mortgagee  a  power  of  getting  possession 
of  the  estate,  if  the  charge  is  not  paid  off  when  required ; 
for  whether  there  is  a  power  of  sale  contained  in  the 
mortgage  or  not,  the  mortgagee  would  have  the  power  of 
foreclosure  which  is  incidental  to  a  mortgage,  and  the 
effect  is  practically  the  same. 

I  also 


Bbmnett 
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I  also  think,  upon  a  full  consideration  of  the  \vhole  1857. 
will,  together  with  this  clause,  that  what  appeared  to 
me,  at  one  time,  as  possibly  within  the  meaning  of  the 
testator  is  excluded,  namely,  the  power  of  raising  the  Wyndham. 
amount  by  granting  a  lease  for  lives,  or  a  long  lease 
with  a  fine.  Mr.  Farrar  and  Mr.  Selwyn  pointed  out 
to  me  the  terms  of  the  leasing  power,  which  is  confined 
to  twenty-one  years,  and  to  cases  of  leases  without  fine, 
premium  or  any  fore-gifl.  No  doubt  it  would  be  a 
question  which  of  the  two  directions  is  to  override  the 
other,  but  taking  the  whole  will  together,  I  think  that 
raising  money  by  a  lease  of  this  description  is  also 
excluded.  This  is  favourable  to  the  persons  in  re- 
mainder, as  foj  as  I  have  gone  at  present ;  but  I  think 
that  ''  by  the  same  ways  and  means/'  means  **  rents, 
issues  and  profits,*'  and  **  by  such  other  ways  and  . 
means,  except  by  a  sale  or  sales,"  means,  by  timber  or 
mines,  if  any  such  mines  could  be  discovered,  but 
not  by  making  a  positive  charge  on  the  estate,  whether 
in  the  shape  of  a  mortgage,  or  by  alienation  or  sale, 
or  by  partial  alienation  by  means  of  a  lease  with 
a  fine. 

So  regarding  it,  and  considering  that  these  charges 
are  to  be  paid  by  the  means  specified,  I  then  look  to  see 
within  what  time  it  is  to  be  done,  and  also  what  is  the 
general  object  and  scope  of  the  will  with  respect  to  the 
objects  of  bis  bounty.  My  opinion  is,  that  he  regarded 
all  the  tenants  for  life  in  the  same  light;  he  specifies 
no  time  within  which  this  is  to  be  done,  and  I  think 
that  the  only  mode  of  giving  a  rational  interpretation 
to  the  will  is,  that  this  is  to  be  done  by  means  of 
the  discretion  vested  in  the  trustees.  Although  I  admit 
the  true  construction  to  be  as  Mr.  Selwyn  contends, 
that  the  words,  •'  as  they  may  think  proper,"  refer  to 

ways 
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1857.       ways  and  means,  and  not  to  the  general  clause,  yet  I 
am  of  opinion  that  the  will  does  not  directly  impose 
upon  the  trustees  the  duty  or  the  necessity  of  applying 
Wtndham.    all  the  rents  and  profits  for  that  purpose. 

In  the  cases  cited  to  me,  particularly  the  case  of 
Wilson  y.Hallahxy  (a),  that  intention  was  very  clear  and 
distinct;  but  in  this  case,  I  think  that  there  was  this 
species  of  discretion  given : — that  it  was  not  intended 
to  annihilate  the  inter&ts  of  the  tenants  for  life,  but  that 
the  trustees  were  to  regard  their  interests,  and  at  the 
same  time  to  consider,  as  the  primary  trust  and  the 
primary  charge,  the  putting  an  end  to  the  incumbrances 
.  on  the  property :  that  they  were  to  do  this  out  of  the 
rents,  but,  subject  to  that,  still  to  reserve  something  for 
the  tenants  for  life.  I  cannot  say  that  any  precedents 
assist  us  in  a  case  of  this  description.  I  have  come  to 
this  opinion  from  a  perusal  of  the  whole  will  \  and  my 
opinion  of  the  construction  of  it  is,  that  the  primary 
intention,  and  the  primary  object  of  the  testator,  was 
to  pay  these  charges  out  of  the  rents,  but  at  the  same 
time  not  to  exhaust  the  rents  for  that  purpose,  and  to 
preserve  something  for  the  enjoyment  of  the  tenants 
during  the  period. 

I  think  the  best  mode  of  carrying  this  into  effect 
can  only  properly  be  considered  in  Chambers.  I  indi- 
cate generally  the  mode  of  doing  it,  but  I  should  wish  to 
have  the  details  of  the  estate,  and  the  circumstances 
respecting  the  charges,  before  me,  before  I  can  properly 
determine  the  details  of  the  execution.  I  apprehend,  in 
the  state  of  this  case,  that  the  trustees  have  imposed  this 
duty  on  the  Court|  as  they  have  declined  to  take  on  them- 

«  selves 

(a)  ]  Rui$.  4  MyL  590. 


Wyndham. 
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selves  to  decide,  what  would  be  fit  and  proper  to  be       1867, 
done,  at  the  risk  of  being  afterwards  called  to  an  ac-     ^^^^ 
count     I  think,  therefore,  that  the  best  course  will  be    _    o. 
to  refer  it  to  Chambers,  to  consider  and  inquire  what 
portion  of  the  rents  ought  to  be  applied  or  impounded, 
for  the  purpose  of  paying  off  the  charges,  and  subject 
to  this,  out  of  the  residue  which  will  remain  and  after 
setting   apart  a  certain  portion  for  that  purpose,  to 
determine  what  will  be  proper  to  be  allowed  to  the 
tenants  for  life  out  of  the  estate.   * 

I  think  it  will  not  be  proper  to  keep  up  the  house 
as  a  residence,  unless  that  is  the  roost  profitable  thing 
for  the  estate,  because,  as  was  justly  observed  by  Mr. 
Sehpyn,  in  this  case,  as  in  many  others,  the  object  of 
the  testator  is  as  much  the  estate  as  the  persons  who 
are  to  enjoy  the  estate.  It  is  clear  in  the  present  case, 
that  he  had  the  preservation  of  the  estate  in  his  mind, 
and  that  this  (if  the  word  may  be  used  without  an  abuse 
of  terms)  is  an  object  of  his  care,  as  much  as  the  persons 
who  are  to  enjoy  it.  I  think  this  is  the  scope  of  this 
will :  so  regarding  it,  I  think  that  the  house  ought  not 
to  be  kept  unlet,  unless  it  is  really  for  the  benefit  both 
of  the  estate  and  the  tenant  for  life  that  it  should  be  so, 
and  that  it  should  not  be  enjoyed  and  preserved  as  a 
resjdence ;  the  more  so,  as  the  tenant  for  life  is  an  infant, 
and  is  at  this  time  out  of  the  country  with  his  regiment 
in  a  distant  part  of  the  globe,  where  it  is  impossible  hef 
can  derive  any  benefit  from  the  house  as  a  residence. 

I  do  not  mean  to  fetter  myself  in  Chambers  by  any 
declaration  on  this  subject,  I  merely  express  the  view 
I  take  of  this  case,  in  order  that  when  proposals  are 
laid  before  me  in  Chambers,  the  general  view  I  take 
of  this  will  may  be  borne  in  mind. 

VOL.  XXIIT.  M  M 
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Feb.  11,  12. 

A/arcA  27,  GREEN  V.  NIXON. 

April  16. 
Directors  HpHE  suit  was  instituted  by  Greeny  one  of  the  share- 

aUowedajudg.   ±    holers  of  the  Kilkenny  and  Great  Southern  and 

ment  to  go  by  ^  ^      ^ 

default  against   Western  Railway  Company ^  and  it  sought  to  restrain  the 

pany  whichthe  I^efendant  Nixon,  who  had  recovered  a  judgment  against 
Plaintiff  pro-    the  company,  from  proceeding  at  law  against  the  Plain- 
force  against'    ^'^»  ^Y  ^^^^  facias^  in  respect  of  that  judgment, 
the  share- 
holders.  Held,         mi        1  /.  n   »  1  rra 

that  the  share-  i^he  short  facts  of  the  case  were  these :— The  company 
not  ili^tl^^ib-  ^^®  established  by  Act  of  Parliament  in  August,  1846, 
sence  of  coUu-  and  the  Companies  Clauses,  Land  Clauses  and  Railway 
certl  question"  Clauses  Acts  were  incorporated  in  that  Act.  The  com- 
as against  the  pulsory  powers  to  take  land  having  expired  in  1851, 
'Court,  the  vali-  ^^^  "^  '^"^  having  then  been  bought,  the  power  to 

dityof  theori-  fnake  the  railway  was  at  an  end,  unless  new  powers 

Smal  debt,  or  .    "^  , 

iscusswhether  could  be  obtained  for  that  purpose.     In  1853,  applica- 

could^have        ^'^"  ^^  made  to  Parliament  for  an  extension  of  time 

been  success-     and  for  an  alteration  of  the  railway.    The  Defendant 

by  thrcom-      Nixon  was  employed  by  the  directors  for  the  purpose  of 

pany.  acting  as  engineer  and  of  promoting  this  application .  An 

A  person,  i  •        i 
einployed  by  agreement  was  entered  into  between  them,  as  to  the  re- 
directors  of  a  muneration  he  was  to  receive  in  case  either  of  failure  or 
company,  is 
not  bound  to  success.    The  application  failed  ''  solely  on  the  con- 

therThey  iTe     sideration  of  the  financial  position  of  the  company."    A 
acting  within     second  application  was  made,  for  a  bill  in  1854,  but  the 
their  power.      ^^^^  ^^^  withdrawn  in  March  in  that  year.    The  De- 
Whereacre-  fendant 

ditor  obtained 
a  judgment 

against  a  company,  and  then  proceeded  to  enforce  it  against  several  shareholders,  the 
Court  considered  that  he  was  bound  to  give  credit,  to  one  shareholder  whom  he  sued, 
for  moneys  previously  received  from  the  others,  but  the  Court  would  not  disturb  the  ap- 

{iropriation  of  part  of  the  moneys  the  creditor  bad  received,  in  payment  of  bis  costs  of 
lis  ineffectual  proceedings  against  other  shareholders. 
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fendant  Nixon  made  several  applications  to  the  directors  1867. 
for  the  payment  of  his  demand,  and,  not  being  paid,  he 
commenced  an  action  against  the  company  on  the  14th 
of  April,  1855.  The  directors  offered  no  defence  to 
the  action  and  allowed  judgment  to  be  entered  up  by 
default  on  the  26th  of  April,  1855,  for  506/.  debt  and 
32.  8s.  costs.  A  writ  of  ^.  fa.  was  issued  against  the 
effects  of  the  company,  to  which  a  return  of  nulla  bona 
was  made.  On  the  23rd  of  May  following,  the  De- 
fendant Nixon  served  the  Plaintiff  with  a  rule  nisi,  to 
shew  cause  why  a  writ  of  scire  facias  should  not  issue 
for  obtaining  execution  on  the  judgment  against  the 
Plaintiff,  as  a  shareholder  in  the  company.  On  the 
26th  of  May,  the  Plaintiff  obtained  a  rule  nisi,  calling 
on  Nixon  to  shew  cause  why  the  judgment  should  not  be 
set  aside.  On  the  9th  of  June,  1855,  the  matter  came 
on  to  be  heard  before  the  Court  of  Exchequer,  when 
the  rule  of  the  Plaintiff  Chreen  was  discharged,  and  the 
rule  of  Nixon  was  made  absolute.  By  the  affidavit  filed 
on  that  occasion  by  Mr.  Chreen,  he  contended,  that 
the  directors  had  no  power  to  bind  the  shareholders 
in  this  matter,  and  that  consequently,  the  Defendant 
Nixon  could  not  recover  against  the  company.  He 
also,  by  his  affidavit,  contended,  that  the  judgment 
obtained  by  the  Defendant  was  fraudulently  and  col- 
lusively  obtained.  Finally,  on  the  9th  of  June,  1855, 
the  Court  discharged  the  rule  of  the  Plaintiff  Oreen 
and  made  the  rule  of  the  Defendant  Nixon  absolute. 

Thereupon,  a  declaration  in  scire  facias  was  served  on 
Green,  to  which  declaration  he  pleaded  three  pleas, 
first,  that  he  was  not  a  shareholder  of  the  company  at 
the  time  of  issuing  the  writ  o(  scire  facias;  and,  thirdly, 
that  he  was  not  a  shareholder  when  the  rule  was  made 
absolute.  His  second  plea  was,  that  Nixon  ought  not 
to  have  execution  against  him,  because  the  action  in 
M  M  2  which 
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Feb.  11,12, 
March  27, 
April  16. 

Directort 
allowed  a  judg- 
ment to  go  by 
default  against 
a  public  corn- 
pan  V,  which  the 
Plaintiff  pro- 
ceeded to  en- 
force against 
the  share- 
holders. Held, 
that  the  share- 
holders could 
not,  in  the  ab- 
sence of  collu- 
sion and  con- 
cert, question, 
as  against  the 
creditor,  in  tb' 
-Court,  the  ▼ 
dity  of  th' 
fiinal  de^ 
discusr 
they 
cou 
bf 
f 


// 


GREEN 


npHE  suit  was  instit 

holders  of  the 
Western  Railway  ^  *   . 
Defendant  iVixo 


broDgbt 

company 

xtors  knew 

e  said,  ^'  that 

ily^and  bycon- 

the  said  judgment 

did  then  recover  the 

/        >rder  and  with  iotent  and 

.eupon  proceed  against  the 

shareholder  of  the  company, 


was  e 
anr*^/^ 


^  inent  of  the  amount  of  such  judg- 
^intiff.    The  Plaintiff  at  law  demurred 
third  of  those  pleas,  and  the  demurrer 
On  the  18th  of  January ,  1856,  notice  of 
scire  facias  was  given,  and  an  order  obtained  to 
bs  a  special  jury. 


the  company, 
tiff,  by  sdre 

Thet 


fhe  Plaintiff  Green  filed  this  bill  on  the  25th  of 
January,  1856,  against  Nixon,  the  company  and  two  of 
the  directors.  The  bill  insisted,  that  the  amount  re- 
covered by  Nixon  was  greater  than  what  was  due  to 
him  upon  the  special  agreement  entered  into  by  him 
with  the  directors ;  that  the  judgment  had  been  ob- 
tained collusiveiy,  and  that  the  directors,  in  breach  of 
duty,  had  never  properly  investigated  NixovUs  claims, 
and  had  allowed  judgment  to  go  by  default,  by  arrange- 
ment with  Nixon,  that  it  should  be  used  as  the  means 
of  enforcing  the  payment  of  calls,  the  validity  of  which 
was  in  contest  in  a  suit  of  Horn  v.  The  Kilkenny^  &c. 
Railway  Company  (a).  The  Plaintiff  submitted,  that 
the  judgment  by  default  was  obtained  by  fraud  and  col- 
lusion,and  was  not  binding  in  equity  on  the  company,and 
much  less  upon  the  Plaintiff  and  the  other  shareholders 
not  parties  or  privies  thereto.     He   also  alleged,  that 

Nixon, 

(a)   1  Kay  if  J,  399. 
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\. 


"'."y 


/, 


t> 


•Cv 


^reats  and  by  proceedings  against  other 

^"^  received  large   sums  for  debt  and 

"'^any  thing,  was  now  due  to  him  on 


.iction  to  restrain  proceedings 

^ent;   a  declaration  that  the  De- 

ds  not  entitled  to  recover  any  thing 

.tiff  in  respect  of  the  judgment,  or  that  the 

^e  to  Nixon  might  be  ascertained ;  and  that 

.dintiff  might  be  indemnified  by  the  company,  &c. 


1867. 


It  appeared  that  Nixon  had  proceeded  against  other 
shareholders,  and  had  recovered  some  moneys  from  them, 
by  compromise,  for  debt  and  for  costs.  He  claimed  a 
right  to  apply  these  sums  in  discharge  of  costs  incurred 
by  him  in  ineffectual  proceedings  against  other  share- 
holders. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  for  the  Plaintiff, 
argued,  first,  that  the  directors  had  no  authority  to 
apply  the  funds  of  the  company  in  payment  of  the 
expenses  of  soliciting  an  Act  of  Parliament  for  an  ex- 
tension of  the  powers,  which  was  not  within  the  scope 
of  their  original  Act;  Stevens  v.  The  South  Devon 
Railway  Company  (a);  Ware  v.  The  Grand  Junction 
Waterworks  Company  (6) ;  Munt  v.  The  Shrewsbury^ 
&c..  Railway  Company  (c) ;  The  Ghreat  Western  Rail- 
way Company  v.  Rushout{d);  The  Attorney- General 
V.  Norwich  (e) ;  The  Attorney -General  v.  The  Guardians 
of  Southampton(f);  The  Attorney-General  v.  An- 
drews (y);    The   Attorney-General   v.  The  Mayor  of 

IViyan 


(a)  13  Beav.  48. 

(6)  2  RvL  4-  M.  470. 

(f)  13  beav.  1. 

{d)  5  DeG.i  Sm.  290. 


(e)  16  Sim.  225. 

(/•)17  Sim.  6. 

ig)  2  Mac.  ^  Gor.  225. 
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Wigan  (a) ;  Nixon  v.  Brawhw  (&) ;  and  that  Nixon  had 
notice  of  the  breach  of  trust  thus  committed  by  them. 

Secondly,  that  though  a  Court  of  Law  would  take 
cognizance  of  a  direct  legal  fraud ,  as  in  Philipson  v. 
Lord  Effremont  (c) ;  yet  the  fraud  here  complained  of 
was  of  an  equitable  nature,  which  was  only  cognizable  in 
this  Court,  and  that  the  judgment  at  law  did  not  pre- 
clude the  Plaintiff  from  insisting  on  these  matters; 
Bargatev.  Shortridge  (d) ;  Taylor  r.  Hughes  (e);  espe- 
cially as  these  points  had  not  been  raised  in  the  action 
against  the  company,  and  as  the  judgment  in  that  action 
was  clearly  collusive. 

Thirdly,  that  Nixon  was  bound  to  account  for  the 
moneys  received  by  him  from  other  shareholders,  and 
ought  not  to  be  allowed  to  apply  moneys  received  for 
the  debt  to  be  applied  in  payment  of  his  costs.  Lastly, 
that  this  account  and  relief  could  not  be  had  at  law. 

Mr.  Lloyd  and  Mr.  Piggott^  for  Nixon,  argued,  that 
there  was  not  fraud  or  collusion  of  any  kind ;  that  the 
rights  of  Nixon,  as  a  creditor  of  the  company,  had  been 
finally  settled  at  law,  and  that  the  same  matter  could 
not  be  re-opened  in  equity. 

Mr.  Follett  and  Mr.  Surrage,  for  the  company. 
Mr.  Amphlett,  in  reply. 


March  27.         The  MASTER  oj  the  Rolls. 

This  cause  came  on  before  me  on  a  motion  for  a 
decree,  and,  as  I  thought  it  involved   an  important 

question, 


(a)  Kayy  268. 

(6)  Unreported. 

(c)  6  Q,  B,  Rep,  587. 


{d)  5  H.  L.  Cat.  297,  and  16 
Beav.  84. 
(c)  2  Jonet  4"  Lot,  24. 
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question^  I  was  desirous  to  take  time  to  consider  the  1857. 
point  before  I  disposed  of  it.  The  question  is,  whether, 
as  between  these  parties,  and  under  the  circumstances 
herein  appearing,  a  judgment  against  the  Company  can 
be  treated  here  in  any  different  manner  than  at  law. 
The  case  of  Philipson  v.  Lord  Egremont  (a),  esta- 
blishes, that  such  a  judgment  as  this  may  be  disputed 
at  law  in  an  action  of  scire  faciaSy  on  the  ground  of 
fraud,  and  that  fraud,  if  established,  will  vitiate  it. 
Fraud  is  the  same  in  all  Courts,  but  such  expressions  as 
**  constructive  fraud"  are,  in  my  opinion,  inaccurate; 
Judges  may,  no  doubt,  differ  as  to  what  precisely  con- 
stitutes fraud,  and  it  is  not  my  intention  to  attempt  any 
complete  definition  of  the  word  '^  fraud  ;"  but  I  consider 
that  it  implies  a  wilful  act,  on  the  part  of  one,  whereby 
another  is  sought  to  be  deprived,  by  unjustifiable  means, 
of  what  he  is  entitled  to.  It  is  true,  that  Courts  of 
Equity  will  sometimes  set  aside  proceedings,  on  the 
ground  of  fraud,  where  Courts  of  Law  will  not,  and  it  is 
difficult  to  define  the  distinction  between  that  which  a 
Court  of  Equity  treats  as  a  fraud,  and  that  which  is 
so  considered  by  a  Court  of  Law. 

In  Philipson  v.  ljOTiLEgremont{a\  it  is  laid  down,  that 
fraud  will  vitiate  the  judgment.  In  that  case,  the  De- 
fendant to  a  declaration  in  scire  facias  pleaded,  that  the 
original  action  was  brought  against  the  registered  officer 
for  a  demand  on  which  neither  the  Defendant  in  scire 
facias  nor  the  Packet  Company  was,  by  law,  liable,  as 
the  Plaintiff,  at  the  commencement  of  the  action  and  then 
knew,  and  that  the  registered  officer  fraudulently,  and 
by  connivance  with  the  Plaintiff,  suffered  the  judgment 
to  go  by  default  in  order  that  the  Plaintiff  might  sue  for 
and  recover  the  amount  against  the  Defendant  in  the 
scire  facias  (which  is  what  is  said  to  have  occurred  here). 

It 
(«)  6  Q.  B.  Rep.  587. 
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It  was  held,  ia  that  case,  that  the  plea  was  good,  as 
containing  a  sufficient  allegation  of  fraud  and  collusion 
between  the  Plaintiff  and  the  nominal  Defendant  in  the 
original  action,  and  that  the  Defendant  in  icire  facias 
was  entitled  to  avail  himself  of  such  defence  by  plea. 
It  is  not  necessary  to  go  into  the  facts  of  that  case,  for 
the  marginal  note  clearly  expresses  the  principle  upon 
which  a  Court  of  Law  would  proceed. 

The  cases  of  Bargatt  v.  Shartridge(a),  and  Taylor 
V.  Hughes  (Jb\  were  cited  as  authorities  to  support  the 
case  of  the  Plaintiff;  but,  in  my  opinion,  the  proposition 
of  what  was  decided  in  those  cases  is  stated  too  broadly. 
The  former  of  them  was  an  appeal  from  my  decision  in 
Shortridge  v.  Bosanquet  (c) ;  but  it  decided  no  more 
than  this : — that  if  a  company  make  use  of  a  judgment 
recovered  against  the  company  as  an  instrument  for 
making  a  shareholder  pay  money  to  or  for  the  use  of 
that  company,  the  Court  will  inquire  into  the  circum- 
stances, and  ascertain  whether  the  shareholder,  as  such, 
is  really  liable  to  pay  the  money  in  question,  and, 
whether  the  person  who  is  sought  to  be  treated  as  a 
shareholder  is  really  a  shareholder.  Shortridge  v.  Bo- 
sanquet (c),  was  peculiar  in  this  respect : — that,  after  the 
shareholder  had  sold  his  shares  and  the  directors  had 
made  a  return  to  the  Stamp  Office  that  he  had  ceased  to 
be  a  shareholder  in  the  company,  they  made  a  new 
return  and  placed  him  in  the  new  list  as  a  shareholder 
of  the  company.  An  indemnity  had  also  been  given  to 
the  London  and  Westminster  Bank,  the  nominal  Plain- 
tiffs, and  it  was  admitted  that  the  action  was  really  that 
of  the  company. 

Taylor  v.  Hughes  (h)  was  a  case  where  the  action, 
though  brought  by  a  creditor,  was  manifestly,  and  in- 
deed 

(a)  5  H.  L.  Cat.  297.  (c)  16  Beav,  84. 

{b)  2  Jones  (J-  Lat,  24. 


Green 


CASES  IN  CHANCERY.  637 

deed  was  admitted  to  be,  the  action  of  the  company.  The        1 867. 
Plaintiff  had  many  years  before  disposed  of  bis  shares, 
but  had  been  replaced  on  the  list  of  shareholders  by  the 
directors ;  and,  though  it  was  nominally  the  action  of  the       Nixon, 
creditor,  it  was  in  reality  the  action  of  the  company. 

The  question  to  be  considered  upon  the  facts  of  the 
present  case  is  this : — Whether  this  was  a  concerted 
and  collusive  judgment,  and  this  question  is  very  fairly 
raised  by  the  33rd  paragraph  of  the  bill.  It  says,  "  In 
fact,  the  allowing  the  judgment  to  go  by  default  was 
under  some  understanding  and  agreement,  between 
Nixon  and  the  directors  and  the  solicitors  and  secre- 
tary of  the  company,  or  some  of  them,  that  the  judg- 
ment should  only  be  made  use  of  to  enforce  payment  of 
overdue  calls  from  the  shareholders.  Accordingly,  an 
express  promise  was  made  on  the  part  of  the  company 
to  Nixon^  that  any  calls  paid  by  shareholders,  in  con- 
sequence of  proceedings  on  the  judgment,  should  be 
handed  over  by  the  company  to  NixonJ'  And  it  states 
that  it  was  moreover  arranged,  or  understood,  that  Nixon 
should  not  proceed  on  the  judgment  against  the  solicitors 
and  secretary,  or  directors,  all  of  whom  held  shares  in 
the  company.  It  then  states  that  these  matters  are 
evidenced  by  a  letter  of  Nixon  to  the  solicitors  of  the 
company,  dated  the  22nd  of  May,  1866.  It  appears  to 
me  that  this  letter  not  only  does  not  bear  out  this  alle- 
gation, but  that  it  negatives  the  charge.  The  grounds 
upon  which  the  charge  rests  are,  first,  that  on  the  26th 
of  April,  1866,  the  directors  determined  not  to  defend 
the  action.  Secondly,  on  the  same  day,  they  disqualified 
themselves  to  act  as  directors,  and  elected  two  others, 
Messrs.  Anderson  and  Huhe,  who  knew  nothing  about 
the  matter ;  and  that  since  then,  there  has  not  been  a 
sufficient  number  of  directors  to  form  a  meeting  of  the 
company;  and  also,  that  there  was  both  concert  and 

collusion, 


638  CASES  IN  CHANCERY. 

1867.  collusion,  betweea  the  directors  and  NixaUf  to  make 
use  of  the  judgment  for  the  purpose  of  enforcing  the 
payment  of  calls  from  the  other  shareholders. 


Grekn 

V. 

Nixon. 


With  respect  to  the  first  charge^  I  am  of  opinion  that 
the  directors'  declining  to  defend  the  action  of  Nixon  is 
no  evidence  of  concert  or  collusion.  The  directors,  as 
it  appears  to  me,  had  no  legal  defence  to  the  action.  If 
they  had  not,  it  was  not  their  duty  to  defend  it  and 
thereby  increase  the  costs :  no  legal  defence  has  been 
suggested  to  me  which  could  have  been  urged,  except  the 
point  as  to  the  illegal  application  of  the  funds  of  the  com- 
pany, which  I  shall  have  presently  to  consider,  and  which 
it  does  not  appear  to  me  that  the  Defendants  could  have 
successfully  averred ;  besides  which,  the  solicitors  of  the 
company  expressly  told  the  directors,  that  they  had  no 
defence  to  the  action.  Any  further  evidence  brought 
to  prove  concert  or  collusion,  in  my  opinion,  wholly 
fails;  the  correspondence  does  not  prove  it;  it  is  ex- 
pressly denied,  and  it  is  disproved  by  the  solicitors  of 
the  company  and  the  secretary  in  their  affidavit  I  am 
of  opinion,  therefore,  that  neither  Bargate  v.  Shortridge 
nor  Taylor  v.  Hughes  apply  to  this  case.  Not  only  is 
there  no  collusion,  but,  on  the  contraiy,  on  the  evidence, 
it  appears  to  me,  that  the  action  by  Nixon  against  the 
Plaintiff  was  brought  not  for  the  purpose  of  assisting 
the  company  at  all,  but  for  the  purpose  of  obtaining 
payment  of  his  own  debt,  without  any  reference  to  the 
state  of  the  company. 

In  this  state  of  things,  it  appears  to  me,  that  as  col- 
lusion or  concert  between  the  Plaintiff  at  law  and  the 
company  is  disproved,  it  is  not  possible  for  this  Court  to 
go  into  the  question  of  the  validity  of  the  original  debt, 
or  to  discuss  whether  it  was  one  which  could  or  could 
not  have  been  successfully  resisted  in  the  Court  of  Law 

by 


CASES  IN  CHANCERY.  639 

by  the  company.  If  such  a  qaestioi^  could  be  gone  1867, 
into  now,  I  do  not  see  how  or  when  the  discussion 
would  end,  or  at  what  time  the  question  could  be  set 
at  rest.  Suppose  an  action  were  brought  for  goods  sold 
and  delivered  to  the  company,  and  a  judgment  obtained, 
and  the  sheriff  on  an  execution  returned  nuUa  bona^ 
could  one  of  the  shareholders,  in  an  action  upon  «ctre 
facias f  dispute  the  validity  of  the  debt  or  the  delivery  of 
the  goods,  or  the  price.  If  he  could,  it  is  clear  that  great 
difficulties  might  arise,  when,  from  the  subsequent  failure 
of  evidence,  or  the  different  views  which  juries  might 
take  of  the  same  case,  contradictory  decisions  might  be 
come  to;  the  creditor  might  thus  succeed  against  some 
shareholders,  and  fail  as  to  others. 

Then  it  is  said,  that  the  application  to  Parliament 
was  an  illegal  use  of  the  funds  of  the  company,  and 
that  the  company  was  not  established  for  the  purpose 
sought  by  the  proposed  bill ;  and  that  as  it  was,  obvi- 
ously, not  within  the  scope  of  their  trust,  or  the  original 
Act,  to  apply  the  funds  for  that  purpose,  so  the  refusal 
of  the  legislature  to  entertain  the  proposal  is  a  con- 
clusive proof  that  this  was  a  misapplication  of  the  funds 
of  the  company.  It  is  alleged,  that  Nixon  was  aware 
of  this  fact,  and  that  if  he  had  knowledge  that  the 
directors  were  applying  the  funds  of  the  company  for  an 
unauthorized  purpose,  his  claim  could  not  be  enforced. 

I  do  not  concur  in  this  argument.  I  assume,  for 
the  purpose  of  this  question,  that  the  directors  had  no 
authority  to  apply  the  funds  of  the  company  for  the 
purpose  for  which  Nixon  was  employed.  I  do  not 
think  that  persons  employed  by  the  directors  of  the 
company  can  be  required  to  investigate  the  objects  for 
which  they  are  employed,  and  to  ascertain  whether  the 
objects  are  or  are  not  in  accordance  with  the  trusts  re- 
posed 
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posed  in  the  directors  by  the  deed  or  the  Act  of  Parlia- 
ment, of  both  of  which  be  had  notice.  If  the  law  were 
that  they  were  bound  to  make  such  investigation,  it 
would  cripple  the  necessary  powers  of  the  directors  of 
any  company  to  employ  tradesmen ;  nor  would  any 
tradesman  enter  into  any  contract  with  directors  at  the 
risk  of  its  being  void,  as  regarded  the  shareholders,  if 
the  goods  furnished  were  not  within  the  Act  of  Parlia- 
ment, of  which,  without  having  seen  it,  the  tradesman 
must  be  held  to  have  had  notice.  If  that  were  so,  a 
perdon  employed  by  directors  would  become  involved  in 
all  the  intricacies  respecting  notice,  and,  a  casual  con- 
versation, to  which  he  applied  no  sort  of  weight,  might 
involve  him  in  the  consequences  of  notice  of  the  pur- 
poses and  objects  for  which  the  money  and  goods  were 
intended  to  be  applied. 

The  principle  upon  which  this  Court  grants  injunc- 
tions to  restrain  directors  from  pursuing  objects  at 
variance  with  the  original  scope  of  the  company,  would 
rather  seem  to  imply,  that  it  would  bind  the  assets  and 
the  shareholder  of  the  company ;  and  that  it  is  this  which 
gives  the  shareholder  so  strong  an  interest  to  prevent 
the  directors  from  misapplying  the  funds  of  the  com- 
pany. Neither  am  I  satisfied  that,  in  this  case,  Nixon 
could  be  held  to  have  had  notice.  In  the  case  of  the 
Great  Western  Railway  Company  v.  liushout{a),  Sir 
James  Parker  lays  down  the  proposition,  that  an  appli- 
cation by  directors  to  Parliament  does  not  necessarily 
give  notice  that  there  was  an  intention  to  apply  the  funds 
of  the  company  improperly.  At  all  events,  in  my  opi- 
nion, the  objection,  if  at  all,  could  never  be  urged  at 
law,  as  an  objection  to  the  validity  of  the  judgment, 
and  if  it  would  not  prevail  there,  it  would  not  prevail 
here,  in  a  case  where  the  judgment  bad  not  been  ob- 
tained by  collusion,  fraud  or  deceit. 


(rt)  5  De  G.  *  Sm.  290. 


In 


CASES  IN  CHANCERY.  641 

In  facty  the  rights  of  the  shareholders  in  cases  where  1857. 
fraud,  collasion  and  concert  are  all  excluded  are  these : — 
be  may,  if  he  be  sufficiently  diligent,  stop  beforehand  the 
misapplication  of  the  funds  or  credits  of  the  company, 
by  an  application  to  this  Court.  If  he  do  not  adopt  this 
course,  or  from  want  of  knowledge  be  unable  to  adopt 
't,  be  is  entitled  to  call  the  directors  to  account  for  all 
the  moneys  received  and  paid  by  them,  for  or  on  behalf 
or  for  the  purposes  oi  the  company,  the  application  of 
which  was  intrusted  to  them,  and  those  sums  which  have 
been  misapplied  will  be  disallowed  to  them  on  taking 
such  account.  In  such  an  account,  the  directors  would 
be  charged  with  all  sums  received,  and  would  be  com- 
pelled to  make  good  to  any  shareholder  any  sums  which 
he  had  been  compelled  to  pay  and  which  were  not 
properly  due  from  him,  and  this  is,  in  fact,  provided  for 
by  the  36th  and  37th  sections  of  the  Companys'  Clauses 
Consolidation  Act. 

It  is  unnecessary  to  refer,  in  detail,  to  the  case  of 
Horn  v.  The  Kilkenny y  &c.  Railway  Company  (a),  be- 
cause that  case  was  finally  settled  by  arrangement 
between  the  parties.  But  there  it  was  a  clear  case  of 
concerted  action  and  judgment,  the  suit  being  brought 
by  the  solicitor  of  the  company  against  the  company, 
for  the  very  purpose  of  being  made  use  of  against  the 
shareholders. 

I  am,  upon  all  these  grounds,  of  opinion,  that  this  is 
not  a  case  where  the  Court  can  be  properly  called 
upon  to  interfere,  to  prevent  the  Plaintiff  at  law  from 
enforcing  his  judgment,  and  that  the  principal  object 
and  purpose  of  this  bill  fails. 

There  remains  only  this  point : — ^The  Plaintiff  says 

he 
(a)  1  Kay  i  J.  399. 
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1857.  he  18  eDtiUed  to  an  account,  because  the  Defendant  has 
received,  from  various  other  shareholders,  sums  in  part 
payment,  and,  I  think,  that  this  is  information  to  which 
the  Plaintiff  is  entitled,  whether  he  receive  it  at  Law  or 
in  Equity.  The  Plaintiff  cannot,  in  my  opinion,  re- 
cover more  than  is  actually  due  to  him,  but  if  such  an 
account  were  taken  in  this  cause,  I  should  not  disturb 
the  appropriation  made  of  parts  of  the  moneys  towards 
the  payment  of  costs,  incurred  by  the  Defendant  Nixon 
in  enforcing  his  claim  against  other  persons,  or  the  part 
that  was  employed  for  the  payment  of  the  debt;  nor 
should  I  hold  that  the -Plaintiff  was  entitled  to  insist, 
that  the  whole  amount  recovered  was  to  be  applied 
towards  the  liquidation  of  the  debt.  I  do  not  know 
whether  this  is  distinctly  in  evidence,  but  it  was  stated 
to  me  at  the  bearing,  (and,  if  there  is  any  dispute  with 
respect  to  the  facts  of  the  case,  I  will  allow  it  to  be 
mentioned  again,)  that  these  actions  were  compromised 
on  certain  terms,  by  which  the  Defendants  in  such 
actions,  with  full  knowledge  of  such  circumstances, 
agreed  to  pay  a  sum  to  Nixon  in  respect  of  costs  in- 
curred by  him,  and  another  sum  in  respect  of  the  debt, 
and  I  should  not  disturb  such  arrangements,  or  allow 
the  Plaintiff  here  to  convert  them  into  different  arrange- 
ments, in  order  that  he  might  have  the  benefit  of  them. 
In  saying  this,  I  assume  that  such  costs  had  been  bona 
fide  incurred  by  Nixon,  in  endeavouring  to  obtain  pay- 
n)ent  from  those  persons,  and  in  which  he  had  failed 
from  their  inability  to  pay. 

That  being  my  opinion  on  this  part  of  the  case,  pro- 
bably the  best  course  for  both  parties  to  adopt  would 
be,  that  the  Defendant  should  verify,  by  affidavit,  the 
sums  received  by  him  in  respect  of  the  debt  and  what 
remains  due  thereon,  and  that  an  order  should  be  made 
on  the  Plaintiff  to  pay  that  amount  to  the  Defendant 

at 


CASES  IN  CHANCERY. 

at  a  certain  time,  for  I  presume  that  neither  party  wishes 
that  these  proceedings  at  law  should  continue.  Still 
the  Plaintiff  is  entitled  to  make  out  any  defence  to  the 
scire  facias,  if  he  thinks  he  can,  and  to  insist  that 
it  should  be  heard.  But  taking  the  view  I  do  of  the 
circumstances  of  the  case,  the  Plaintiff  must  pay  the 
costs  of  the  suit  up  to  the  time  of  the  hearing. 

If  the  Plaintiff  should  elect  to  proceed  in  the  action 
at  lawy  I  shall  simply  dissolve  the  injunction  and  dismiss 
the  bill  with  costs. 


The  injunction  was  dissolved  and  the  bill  was  dis-      Jpril  16. 
missed  with  costs. 


ELLIS  V.  EDEN.  March  27. 

April  16. 
rpHE  testator  Sir  Henry  Ellis,  K.C.B.,  by  his  will,  The  words 
•^      devised  and  bequeathed  all  bis  real  and  personal  foj^  fonds" 
estate  to  trustees,  upon  trust,  as  soon  as  conveniently  ^«1<^>  up<'°  ^^ 
might  be  after  his  decease,  in  the  discretion  and  of  the  to  comprise  ali 
absolute  authority  of  the  trustees,  to  "  sell  and  dispose  fo«;«gn /©co- 
oF,  collect,  get  in  and  convert  into  money,  so  much  and  which  the  faith 
such  parts  of  the  same  residuary,  real  and   personal  ^ent  ofthe"*" 
estate,  as  should  not  consist  of  money,  or  of  stock  in  the  foreign  country 
foreign  funds,  or  of  Government  or  real  securities  in  ^"^    ^   * 
England  ox  Wales"    And  he  declared,  that  the  trustees 
should  *^  stand  possessed  of  the  money  to  arise  from  his 
residuary  real  and   personal  estate,  or  the  money  of 
which  the  same  should  consist  at  the  time  of  his  decease, 
and  of  the  said  stock  in  the  foreign  funds,  and  of  bis 

said 
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said  Government  and  real  aecuritieB/'  upon  truBt  to 
invest ''  in  the  parliamentary  stocks  or  public  funds  of 
Great  Britain^  or  at  interest  upon  Government  or  real 
securities  in  England,*'  and  stand  possessed  thereof,  in 
trust  for  his  wife  Lady  Mlig  during  widowhood,  with 
remainder  to  his  sons  and  their  children. 

His  will  contained  the  following  direction  : — ''  I  direct 
that  my  stocks  in  the  foreign  funds  shall  not  be  sold  out 
during  the  widowhood  of  my  wife,  unless  with  the  con- 
sent of  my  wife  during  such  widowhood/'  ''  my  object 
being,  that  my  wife  may  enjoy  the  larger  income  de- 
rivable from  such  foreign  funds/' 

The  testator  died  in  1865.  ^ 

According  to  the  affidavit  of  a  Mr.  Great  head,  the 
following  foreign  securities  were  held  by  the  testator  at 
the  time  of  bis  death : — 

18,000  dollars,  6  per  centum  stock,  of  the  Common- 
wealth of  Virginia,  one  of  the  United  States  of  North 
America,  inscribed  in  the  testator's  name. 

Bonds  or  debentures  of  the  same  state  of  Virginia  foi 
20,000  dollars,  bearing  interest  at  6  per  cent,  per  annum, 
and  redeemable  in  1886,  and  which  bonds  or  debentures 
are  payable  to  bearer  and  transferable  by  delivery. 

Bonds  or  debentures  of  the  State  of  Maryland  ;  an- 
other, of  the  same.  United  States,  for  600/.  sterling, 
bearing  interest  at  5  per  cent,  per  annum,  and  redeem- 
able in  1889,  which  bonds  or  debentures  are  also  pay- 
able to  bearer  and  transferable  by  delivery. 

Certificates  for  1,600/.  sterling,  6  per  cent,  stock, 

of 
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of  the  Commonwealth  o{  Massachusetts  ;**  another  of  the 
same,  United  States,  redeemable  in  1868,  the  moneys 
secured  on  each  such  certificate  being  payable  to  the 
holder  thereof. 

Certificates  for  2,000/.  steding,  Boston  Water  Scrip, 
being  a  stock  created  for  the  purpose  of  paying  for  the 
introduction  of  water  into  the  city  of  Boston,  in  the 
same  state  o(  Massachusetts,  redeemable  in  1782,  bear- 
ing interest  at  4 J  per  cent,  per  annum;  the  money 
secured  on  each  such  certificate  being  payable  to  the 
bearer  thereof. 

Bonds  or  debentures  of  the  Pennsylvania  Railroad 
Company,  for  10,000  dollars,  being  a  company  existing 
in  the  state  of  Pennsylvania,  another  of  the  same  United 
States,  which  bonds  or  debentures  form  part  of  the  se- 
curity issued  by  the  said  company  for  a  6  per  cent, 
loan,  and  are  convertible  into  capital  stock  of  the  said 
company;  secared  by  a  mortgage  oh  ail  their  estate 
between  the  termini  of  their  road.  The  said  bonds  or 
debentures  are  payable  to  bearer,  and  redeemable  in 
1880. 

Certificates  for  4,000  dollars  stock  of  the  United 
States  of  America,  redeemable  in  1868,  and  bearing  in- 
terest at  6  per  cent,  per  annum,  and  which  stock  is 
transferable  by  indorsement  and  delivery  of  the  cer* 
tificates. 

Inscriptions  for  500/.  sterling  of  the  Russian  4J  per 
Cent  Loan,  which  inscriptions  are  payable  to  bearer. 

Certificates  for  2,210  francs,  3  per  Cent.   French 
Rentes,  payable  also  to  bearer. 
VOL.  XXIII.  N  N  The 
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The  testator  was  also  entitled  to  the  following  foreign 
securities  at  the  time  of  his  death,  which  were  deposited 
with  Messrs.  Rothschild,  of  Paris,  the  testator's  bankers 
there : — 

Bonds  or  debentures  for  3,250/.  sterling,  part  of  se- 
curities issued  by  the  empire  of  Austria  for  a  loan  raised 
by  them  in  the  year  1862,  bearing  interest  at  5  per  cent, 
per  annum,  such  bonds  or  debentures  being  payable  to 
bearer. 

Certificates  for  650  francs  annual  rente  of  the  states 
of  Sardinia,  also  payable  to  bearer. 

The  widow  having  declined  to  consent  to  a  conversion 
of  the  foreign  securities,  the  question  arose  as  to  what 
was  comprised  in  this  exception  of  '*  stocks  in  the  foreign 
funds." 

Mr.  Selwyn  and  Mr.  Joliffe,  for  the  Plaintiff  the 
widow,  contended  that  all  the  testator's  property  in 
foreign  securities  was  included  in  these  words.  They 
cited  the  following  authorities :—  Mangin  v.  Mangin  {a), 
in  which  the  words,  ''all  the  funded  property  in  my 
name,"  were  held  to  pass  Irish  Bank  Stock ;  Ex  parte 
Mattheson(b),  in  which  the  Court  held  railway  stock 
to  be  within  the  terms  ''  government  or  other  stock," 
as  used  in  the  Bankrupt  Consolidation  Act,  1849(c); 
Ex  parte  Copeland{d),  in  which  paid-up  shares  in  a 
railway,  in  which  it  had  been  resolved  that  paid-up 
shares  should  be  converted  into  stock,  were  held  also  to 
be  within  the  same  section  of  the  Bankrupt  Consolida- 
tion Act;  Burnie  v.  Getting (e),  where  the  Court  de- 
cided, 

(a)  16  Beav,  300.  (d)  2  De  G.,  M.  ^  G.  914. 

(6)  1  DtG  ,M,Sf  G.  448.  {t)  2  CoU.  324. 

(c)  12&]3r(r<.c.  106,8.201. 
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cidedy  that  Oreek  bonds,  though  guaranteed  by  England^  \  g57. 
were  not  comprehended  in  the  words  ''  moneys  in  the 
funds;"  Ridge  ▼.  Newton  {a),  in  which  a  bequest  of 
"  the  whole  of  my  Irish  funded  property  standing  in  my  Eden. 
name  in  the  Bank  of  Ireland,  was  held  not  to  pass 
government  debentures,  yet  it  was  held  that  they  con- 
stituted part  of  the  funded  property  of  Ireland. 

Mr.  Jessel,  contra.  The  words,  '*  stock  in  the  foreign 
funds/'  means  property  invested  in  the  funded  public 
debt  of  some  foreign  state,  forming  part  of  the  permanent 
debt  of  the  country,  and  transferable  in  the  public 
books.  Assume  that  these  securities  are  all  called 
**  stocks/'  still,  to  bring  them  within  the  exception  con- 
tained in  the  will,  they  must  also  be  in  some  **  foreign 
funds  /'  for  effect  must  be  given  to  both  words.  In 
Johnson  v.  Digby{b\  it  was  held,  that  a  bequest  of 
''  property  in  the  English  funds'*  would  not  pass  India 
Stock  or  Exchequer  Bills ;  so  here,  the  bonds  and  de- 
bentures of  foreign  states  are  not  **  foreign  funds/'  All 
the  foreign  securities  which  do  not  consist  of  a  funded 
public  debt  must,  therefore,  be  converted. 

Mr.  SeltDgn,  in  reply. 

TTie  Master  of  the  Rolls.  April  16. 

The  question  is  the  meaning  of  the  words,  **  money  or 
stock  in  the  foreign  funds."  A  large  portion  of  the  tes- 
tator's property  consisting  of  foreign  securities,  the 
question  is,  which  of  them  ought  to  be  got  in  and  con- 
verted, and  which  are  to  remain  outstanding  in  the 
foreign  securities. 

On  one  side,  it  is  contended,  that  this  includes  all  his 

property 

(fl)  2  D.  4  W.  239.  (6)  8  Low  J.  (0.  S.)  Ch.  38. 

nn2 
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1867.  property  in  vested  in  foreign  securities ;  and  on  the  otber^ 
it  is  contended,  that  the  words  are  restricted  to  funded 
property,   as  distinguished  from  property  that  is  not 

Edbn.  funded  ;  that,  for  instance,  if  it  relates  to  England,  Ex- 
chequer bills  would  be  government  securities,  but  would 
not  be  funds,  although  the  security  would  be  as  perfect 
before  as  after  such  Exchequer  Bills  have  been  funded, 
and  have  thereby  been  actually  converted  into  stock.  It 
is  also  contended,  that  a  distinction  is  drawn  between 
foreign  and  English  securities,  inasmuch  as  the  expres- 
sion relative  to  the  foreign  securities  is  '^  money  or  stock 
in  the  foreign  funds/'  whereas,  as  regards  English,  it 
is  "  government  securities."  My  opinion,  upon  con- 
sidering the  whole  context  and  eiFect  of  the  will,  and 
observing  what  property  the  testator  had  in  the  foreign 
securities,  is,  that  he  meant,  by  these  expressions,  any 
foreign  security  for  which  the  faith  of  the  government 
of  that  country  was  pledged,  which  was  secured,  in  fact, 
by  the  government,  and  for  which  the  government  of 
that  country  had  made  itself  liable. 

In  so  saying,  I  do  not  mean  to  lay  down  any  rule  to 
govern  the  use  of  the  same  words  in  other  wills,  where 
the  circumstances  may  not  be  the  same ;  but,  in  reading 
through  the  will,  this  appears  to  me  to  be  the  scope  and 
object  of  it:  and,  in  going  through  his  property,  I  ob- 
serve, that,  at  the  time  of  his  death,  he  had  nothing  to 
answer  these  restricted  sums  which  the  will  is  sought  to 
be  confined  to,  with  the  exception  of  the  Virginia  stock, 
though,  even  as  to  that,  a  portion  of  the  sanie  argu- 
ment would  apply  to  exclude  it,  as  the  interest  is  pay- 
able to  the  holder  of  certain  coupons.  The  nature  of 
these  several  securities  is  set  forth  in  the  affidavit  of 
Mr.  Great /lead. 

In  fact,  treating  it  strictly,  there  is  nothing  to  an- 
swer 
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gwer  the  words  of  the  testator  at  his  decease,  and  why        1857. 

is  one  to  be  distinguished  ?  "^i^^/^^ 

Ellib 

Tlie  whole  must  be  left  unconverted,  except  the  rail-        £dbk. 
way  debentures  and  City  of  Boston  Stock. 


Decree. 
His  Honor  doth  declare,  that  the  words  "  stocks  in  the  foreign 
funds,"  contained  in  the  will  of  the  testator,  were  intended  to  comprise 
foreign  securities,  to  which  the  faith  of  the  country  or  state  in  which 
they  are  funded  is  pledged ;  and  his  Honor  doth  declare,  that  all  the 
foreign  securities  mentioned  in  the  affidavit  of  Joseph  Greathcad,  ex- 
cept the  4^L  per  centum  loan  of  the  city  of  Boitonf  and  the  6i.  per 
centum  loan  of  the  Ptnmfhania  Railway  Company,  mentioned  in  the 
said  affidavit,  are  comprised  in  the  foregoing  declaration,  and  are  not  to 
be  sold  or  converted  daring  the  widowhood  of  the  Plaintiff,  without 
her  consent  in  writing. 


DAVIS  V.  THE    SOUTH   EASTERN   RAILWAY 
COMPANY. 

Jan.  19. 

AN  injunction  had  been  obtained  on  affidavits  and  ex  A  notice  of 
^r,m*^  motion  was 

P^^^^'  given  hy  the 

Defendant  to 

The  Defendants  gave  notice  of  motion  to  dissolve  it,  _^^^  injunc- 

but  they  filed  no  affidavit.    They  abandoned  the  motion,  ^^^  ?h"»»?*** 
11  ,      1  .        1      i-,  1  .^    1       on  affidavit, 

and  the  question  was,  whether,  under  the  General  Order  The  motion 

of  the  6th  o{  August,  1818  (a),  the  Plaintiff  was  entitled  J^/j^°Held 

only  to  405.  costs,  or  to  taxed  costs.  that  tlie  Plain* 

tiff  was  enti- 
tled to  full 
Mr.  Jessel  argued,  that,  as  affidavits  had  been  filed  costs,  though 
1        1      -r*!   .     .  m      1.1.11  1  •  .  ™  Defendant 

by  the  Flamtiff,  which  might  be  used  on  the  motion  to  had  filed  no 

dissolve,  the  Plaintiff  was  entitled  to  full  costs.  affidant  in 

'  support  of  his 

motion. 

Mr.  Robertson,  controL  argued,  that  as  the  affidavits 

referred 

(«)  Ord.  Can,  3. 
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referred  to  were  those  filed  in  support  of  the  motion  for 
the  injunction,  and  before  the  notice  of  motion  to  dissolve 
was  given,  they  could  not  be  treated  as  affidavits  filed 
upon  the  motion,  within  the  meaning  of  the  order. 

The  Master  of  the  Rolls,  after  consulting  the 
senior  Registrar,  said,  that  he  thought  the  Plaintiff  was 
entitled  to  full  costs. 


Note. — Previous  to  this  General  Order  of  5th  Aug.,  1818,  a  party 
might  give  a  notice  of  motion,  and  afterwards  abandon  it,  without 
paying  to  the  opposite  party  his  costs  of  appearing  to  oppose  it.  This 
proceeding  he  might  repeat  three  times ;  Wyatt'i  Prac.  Reg,  287 ; 
Shelijf  V.  SheUjf,  8  Vet.  315  ;  Hurd  v.  Partington,  3f.  Ctel.  S^  V.40; 
but  on  the  fourth  notice  of  motion,  such  motion  could  not  be  made  till 
the  cost  of  the  previous  abandoned  motions  had  been  paid ;  Andmon  v. 
Pulmer,  14  Vet.  151.  See  Whitco»nbe  v.  Mmchin,  1  WU.  C.  C  1, 
which  was  held  to  be  a  case  of  exception  to  the  nile.  Previous,  also, 
to  this  General  Order,  the  costs  of  an  abandoned  motion  were  not  costs 
in  the  cause ;  LetoU  v.  Armttrong^  3  Aly/.  4r  K.  69.  To  obtain  the  costs 
under  this  General  Order,  the  notice  of  motion  must  be  mentioned  to 
the  Court,  and  it  must  be  produced  to  the  Registrar  before  be  draws 
up  the  order  ;  Withtjf  v.  Haigh^  3  Mad,  437 ;  and  where  the  costs  of 
a  first  abandoned  motion  have  been  given,  a  second  motion,  for  the 
same  purpose,  cannot  be  made,  until  the  costs  of  the  first  have  been 
paid  ;  Belli  hamber  v.  Giatii,  3  Mad,  550 ;  Killing  v.  Killings  6  Mad, 
68 ;  Oldfield  v.  Cobbett,  12  Bcavan,  91 ;  but  it  seems,  that  if  the  oosU 
have  not  been  taxed,  non-payment  is  uo  objection.  See  Anon,  6  Mad, 
68,  note  (6). 

A  party  in  contempt  cannot  apply  for  his  costs  of  an  abandoned 
motion;  Etlit  v.  Wulmslejf,  4  L  J.  (Ch,)  161,  and  C.  P.  Co<^)€r 
(temp.  Cott.)  207;  and  where  a  bill  is  dismissed  for  want  of  prose- 
cution, the  Plain tiiS*  cannot,  afterwards,  obtain  the  costs  of  an  aban- 
doned motion;  Futquharum  v.  Pitcher^  4  Ruu,  510.  A  Plaintiff 
gave  notice  of  motion  and  died  before  it  was  heard,  and  his  executor 
revived  the  suit;  it  was  held,  that  the  case  was  not  within  this  General 
Order;  Warner  v.  Armttroag,  4  Sim,  140 ;  Lewis  v.  Armstrongs  3  M, 
Sf  K,  69. 

In  the  Attorney-General  v.  The  Mayor  of  Norwich,  2  M.  4r  Cr, 
p.  406,  a  demurrer  had  been  allowed  by  the  Maxter  of  the  RolU;  the 
Plaintiff  appealed,  and  afterwards  gave  notice  of  motion  to  restrain  the 
Defendants  from  making  payments  out  of  the  fund  pending  the  ap- 
peal ;  the  Lord  ChancelLr  having  affirmed  the  decision  before  the 
motion  had  been  heard,  he  gave  the  costs  of  the  motion  which  was 
then  abandoned. 

A  motion  which  has  been  opened  cannot  be  afterwards  treated,  by 
the  party  moving,  as  an  abandoned  motion;  Dufcdale  v.  Johnson, 
6  Hare,  92.  In  Greene  v.  Meares^  14  Simons^  526,  it  was  held,  that 
the  costs  of  an  abandoned  motion,  in  support  of  which  the  party  had 
given  notice  of  his  intention  to  read  an  atlidavit  previously  filed  in  the 
cause,  were  only  40s,    But  this  General  Order  does  not  apply  to  a 

notica 
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notice  of  motion  to  vary  the  Chief  Clerk's  certificate,  and  a  party         1867. 
giving  such  a  notice  will  not  be  allowed  to  abandon  his  motion  on        ^^^^^      *. 
payment  of  40j.  costo;  Tucker  v.  Hernaman,  24  L  J,  (N,S.)  Ch.  456.        ^a^^*^ 
In  Hervey  v.  Smiih^  ante,  p.  443,  objections  had  been  taken  before  I^avis 

the  Taxing  Master  to  his  certificate,  and  affidavits  had  been  filed  on  ^ 

that  occasion ;  he  disallowed  there,  and  the  Defendant  gave  notice       ^^  South 
of  motion  to  review  the  certificate,  but  no  farther  affidavits  were  filed.       E*»tbrn 
The  Defendant  having  abandoned  bis  motion,  he  was  held  liable  to       Railway 
pay  taxed  costs,  and  not  40f.  Company. 

Counsel  may  save  a  motion  to  the  next  day  of  motions,  but  he  must 
be  instructed  before  the  close  of  the  seal  for  which  notice  of  motion  is 
given;  Inrt  Compton  Sinilh,  ante,  284.  It  seems  that  the  application 
for  costs  of  an  abandoned  motion  may  be  on  a  future  day ;  Ex  parte 
Sione,  2  Moni.  if  A,  r.Oi.    See  also  Raahieigh  v.  Mount,  16  Sim.  390. 


HADWEN  r.  HADWEN. 

March  7. 
npHE  testator  made  his  will  dated  the  I2th  of  May,  A  testator  em- 
-^  1806,  "and  thereby,  after  appointing  his  ^n,^^^^,f^^^ 
T/iOS,  Hadwen,  sole  executor  thereof,  he  gave  and  chase  freeholds 
devised  to  him  all  his  real  and  personal  estate,  whatso-  of  1,500/.  of 
ever  or  wheresoever  the  same  shall  be  found,  to  have  ti*  pe"onal  es- 
II.        1.  ,  1^.    t^   .      ^  ,.  .  tate,fortheuse 

and  to  noid  to  nim  and  his  heirs  tor  ever,  on  conditions  of  A,  during 

nevertheless,"  that  he  paid   the  testator's   debts   and  d^'j^id^^^o" 
legacies.    The  will  then  proceeded  as  follows  : — "  And  his  issue,  if 
it  is  further  my  will,  that  if  my  executor,  Thos.  Hadwen,  Jhat  this  was* 
shall  die  leaving  no  lawful  issue,  then  and  in  such  case,  executory,  and 

ii.1  j^.i,  .  .  ^IJ«t  ^'  ^"^^ 

1  further  give  and  devise  all  my  real  estate  whatsoever  for  life,  with 

to  my  cousin  Anthony  Eidsforth  and  his  heirs  for  ever,  |J|J^"id%„°  s 

subject  nevertheless  to  such  annuities  and  legacies  as  tenants  in  com- 

are  above.'*    He  appointed  John  Hubbersty  and  Robert  "^{]  ^^^^  * 

Rowlandson   his   trustees,    and    proceeded    thus : — **  I  remainders  be- 
1  t  «      t     1  1  ■       1         tween  them  in 

also  empower  my  trustees  to  purchase  freehold  land  to  tail,  with  an 

the  amount  of  1,500/.  of  my  personal  estate,  for  the  use  ultimate  >re- 

•^  •^  ^         '  ^    version  m  fee 

of  my  executor  during  life,  and  then  divided  among  his  to  A, 

issue  if  any. '^ 

The  testator  died  in  1807,  and  in  the  same  year,  1,600/. 

were 
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were  laid  oat  by  the  trustees  in  land,  and  the  question 
was,  to  what  uses  it  ought  to  have  been  conveyed. 

Thos.  ffadwen  died  in  1854,  having  bad  ten  children  ; 
one  of  his  sons  died  in  1840  intestate,  leaving  four 
children. 

Mr.  R.  Palmer  and  Mr.  Eddis,  for  the  Plaintiff. 

Mr.  C.  M,  RoupelL  There  is  no  gift  to  the  issue 
except  in  the  direction  to  divide,  and  there  is  no  gift 
over.  The  gift  in  effect  is  therefore  only  to  those  who 
were  living  at  the  death  of  the  tenant  for  life  or  the 
period  of  division.  It  has  been  decided  in  Leigh  v.  Nor^ 
bury  (a)  that  ''  lawful  issue ''  includes  children  and 
grand-children,  for  the  word  "  issue,"  unconfined  by  any 
indication  of  intention,  includes  all  descendants;  the 
distribution  is  per  capita. 

Mr.  Dickinson.  The  son  took  an  estate  tail ;  there 
is  in  the  first  instance  an  universal  gift  of  every  thing  to 
him  absolutely,  which,  by  the  gift  over,  if  '^  he  shall  die 
leaving  no  issue,*'  is  cut  down  to  an  estate  tail ;  Doe  d. 
Ellis  V.  Ellis (b).  In  a  will  the  word  '*  issue"  is  either 
a  word  of  purchase  or  of  limitation,  as  will  best  answer 
the  intention  of  the  devisor ;  Doe  d.  Cooper  v.  CoUis  (c) ; 
but  it  is  a  word  of  limitation,  if  the  context  does  not 
afford  sufficient  reason  to  construe  it  otherwise ;  Kavor 
nagh  v.  Morland{d)\  Tate  v.  Clarke  (e).  Here  there  is 
a  contrary  intention,  for  the  testator  must  have  intended 
that  the  part  taken  out  of  his  residuary  personal  estate 
and  invested  in  realty  should  devolve  in  the  same  way 
as  his  own  real  estate.  The  son,  therefore,  took  an 
estate  tail  which  he  has  barred. 

Mr. 


(a)  13  Vet.  340. 
(6)  9  Eait,  382. 
(c)  4  Term  R.  294. 


(d)  1  Kay,  16. 
{€)  1  Beav.  100. 
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Mr.  Fry,  for  other  parties. 

The  Master  of  the  Rolls. 

I  entertain  no  doubt  that  I  cannot  treat  this  as  an 
estate  tail. 

The  only  ground  suggested  is,  that,  in  another  part 
of  the  will,  he  has  given  the  son  an  estate  in  fee  sim- 
pie,  which  he  has  afterwards  cut  down  to  an  estate  tail. 
The  words  here  are  distinct  that  it  is  not  to  be  an  estate 
tail.  Freehold  land  of  the  value  of  1,500/.  was  to  be 
purchased,  '^  for  the  use  of  his  executor  during  life,  and 
then  divided  amongst  his  issue,  if  any."  This  means, 
that  the  issue  are  to  take  estates  of  inheritance,  but  that 
the  executor  is  to  have  an  estate  for  life  only.  It  is  a 
direction  to  settle  on  the  tet$tator*s  son  for  life,  and 
afterwards  to  be  divided  between  his  children  in  tail, 
with  cross  remainders  between  them  in  tail,  with  ulti^ 
mate  remainder  in  fee  to  the  son. 

Mr.  C.  M.  RovpM  asked  whether  the  children  of 
children  took  by  substitution. 

The  Mastbb  of  the  Rolls.  No,  they  take  under  the 
entail. 


Declare,  that,  according  to  the  true  construction  of  the  will^  the 
lands  and  premises,  &c ,  ought  to  have  been  settled  to  the  use  of 
Thomai  Hadwen  for  his  life,  with  remainder  to  his  children  as  tenants 
in  common  in  tail,  with  cross  remainders  hetween  them  in  tail,  and 
with  ultimate  reversion  to  Thomas  Hadwen  in  fee.  Reg.  Lib,  1856  A,, 
folio  679. 


Note. — See  Woolmore  v.  Burrows,  1  Sim,  527 ;  2  Jarman  on  Willi 
(2Qd  edit),  286. 
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SMITH  V.  SMITH. 
TRINDER  V.  SMITH. 

March  16. 

A  daughter  T3  V  the  decree^  the  usaal  accounU  were  directed  of 

on^-fifth^of  ^^^  estate  of  the  testator  Henry  Smithy  as  against 

■ome  property,  big  daughter  and  executrix  Ann  Smith.     She  brought  in 

and  her  father  ,.../.,»                       j        • 

to  the  re*  a  Claim  against  her  father  s  estate  under  these  circum- 

res'd^  with  ^*  Stances : — she  was  entitled  to  one-fifth  of  some  property, 
and  was  main-  her  father  being  entitled  to  the  other  four-fifths.  He  for 
andhereceived  ^  number  of  years  received  the  whole  rents.  On  the 
the  whole  of  other  hand  Miss  Smith,  during  the  whole  period,  had 
Afterhisdeath,  resided  with  her  parents  in  one  common  establishment, 
she,  for  the  ^^^  j,g^j  ^een  maintained  by  her  father  who  had  supplied 
first  time,  ^  .         i_         V 

claimed  against  her  with  money,  but  no  accounts  seemed  to  have  been 

acTOumofTne-  *^®P*  between  the  parties,  and  no  claim  had  been  made 
fifth  of  the  during  the  testator's  life.  After  the  death  of  her  mother 
years" The  ^"  1848,  the  same  course  continued  until  the  death  of  her 
Court  con-        father  in  1851.     Before  the  Chief  Clerk  Miss  Smith 

eluded,  that  .  ,.'. 

the  common      earned  m  a  claim  in  respect  of  her  one-fifth  share  of  the 

had  be***"*^"'  rents  received  by  her  father  for  a  period  of  twenty  years, 
tained  out  of     This  was  disallowed  by  the  Chief  Clerk,  and  the  ques- 

fundTa*  d  re-     ^'^n  was  adjourned  into  Court, 
jected  the 

Mr.  R.  Palmer  and  Mr.  Fooks,  for  Miss  Smith,  sup- 
ported her  claim. 

The  Master  of  the  Rolls.  The  father  was  no  more 
than  the  mere  agent  of  the  daughter.  In  that  case,  her 
claim  would  be  limited  to  six  years,  with  a  set  off,  for 
the  expenses  of  her  maintenance.  In  a  case  recently 
before  me,  I  decided  that  where  parties  were  living 
together  for  some  time,  in  a  common   establishment, 

without 
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without  making  any  claim  against  each  other,  it  was  to 
be  preBumed  that  the  accounts  were  settled  between 
them. 

Mr.  Hatchardj  for  a  Defendant  in  the  second  suit. 

Mr.  Lloyd  and  Mr.  Faber,  for  the  Plaintiff^  were 
stopped. 

The  Mastbr  of  the  Rolls. 

I  cannot  allow  this  claim.  I  hold  that  when  a 
father  and  daughter  are  living  together  in  this  manner, 
the  common  establishment  is  maintained  out  of  the 
mixed  fund,  and  that  there  can  be  no  account.  It 
would  be  impossible  for  the  Court  to  take  such  an 
account. 


Smith 

V. 

Smith 
and  Another. 


TANNER  V.  HEARD. 

March  17,  18. 
TN  1851,  Richard  Richard^  the  owner  of  a  ship,  mort-  A.^  the  first 
"^     gaged   it  to   Richard  Heard^   and   in    1863,   he  ™^^th 

mortgaged  it  to  the  Plaintiff  Tanner.  the  sancUon 

^  °  andauthonty 

of  B.,  the 

The  mortgagor  attempted  to  sell  the  ship  and  obtain  "^^^^^jj'^j 

the  produce,   but  Heard  caused  it  to  be  arrested  at  and  received 

Amsterdam^  and  it  was  sold  in  May^  1854,  under  powers  of  ^hiSTex-  *' 

attorney,  given  by  Heard  and  Tanner^  and  the  produce,  ceeded  the 

A  r    I  •      1  1       rr        >    amount  due  to 

after  payment  of  the  expenses,  was  received  by  Heard,  him.    Held, 

Qn  that  A.  was 
accountable  to 
B.  in  the  cha- 
racter of  trustee,  and  A.  having  insisted  that  there  was  a  deficiency,  and  having  neg- 
lected to  account,  and  a  balance  having  been  found  against  yl.,  in  a  suit  by  B.,  held 
that  A,  ought  to  pay  the  costs  of  the  suit.  B.,  however,  had  made  charges,  in  which 
he  &iled,  and  the  Court  therefore  gave  neither  party  coats. 
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On  th«  15th  of  Jun€,  1864,  the  PiaintiflT  applied  for 
an  account  of  the  proceeds  of  the  sale,  which  was 
promised  by  the  Defendant,  as  soon  as  he  bad  got  his 
papers,  but,  he  added,  that  there  had  been  a  deficiency 
of  lit. 

The  Plaintiff  made  other  applications  for  the  account, 
and  on  the  17th  otJuly,  he  threatened  legal  proceed- 
ings. None  having  been  furnished,  the  Plaintiff  filed 
the  present  bill  on  the  25th  of  November,  1854,  for  an 
account  of  the  produce  of  the  ship,  and  for  payment 
to  him  of  the  surplus. 

The  Plaintiff  by  his  bill  insisted,  that  the  Defendant 
was  also  liable  to  account  for  stores  belonging  to  the 
ship  and  included  in  his  security,  of  the  value  of  120/., 
which,  be  alleged,  the  Defendant  had  improperly  allowed 
the  mortgagor  to  take  possession  of  and  appropriate 
to  his  own  use.  In  this  contention,  however,  the  Plain- 
tiff failed. 

By  the  decree,  accounts  and  inquiries  were  directed, 
and  before  the  Chief  Clerk  the  Defendant  claimed  a 
balance  of  100/.  lis.  Id.  to  be  due  to  him  on  his  mort- 
gage ;  but  the  Chief  Clerk  found  that  the  Defendant 
had  been  fully  paid,  and  that  a  balance  of  105/.  was 
due  from  him. 

The  Defendant  now  moved  to  vary  the  Chief  Clerk's 
certificate. 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Plaintiff. 

Mr.  Selvcyn  and  Mr.  Osborne^  for  the  Defendant. 

A  ttorney^  General 
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Attorney^  General  v.  The  Bte^oeri  Company  (a) ;        1857, 
Griffiths  V.  Lewis  (b);  Loftus  v.  Swift  {c),  were  cited. 

The  Mastbb  of  the  Rolls. 

The  question  in  this  case  is,  as  to  costs,  which  are 
claimed  by  both  sides.  The  Defendant  says,  he  is  first 
mortgagee,  that  this  is  a  bill  to  redeem,  and  that,  on 
established  principleS|  the  first  mortgagee  is  entitled  to 
principal,  interest  and  costs  in  the  first  place. 

The  Plaintiff  says,  that  the  mortgage  is  paid  off,  that 
the  Defendant  is  a  trustee  for  him  of  the  surplus,  that 
the  ship  was  sold  on  behalf  of  both  parties,  that  a  balance 
has  been  found  against  the  Defendant  in  taking  the  ac- 
counts, and  that,  consequently,  the  costs  ought  to  abide 
the  result.  I  am  of  opinion  that  this  is  not  a  case  in 
which  the  principles  which  obtain  in  a  suit  between 
mortgagees  are  applicable ;  I  think  it  distinguishable. 
It  is  a  case  of  this  description : — the  Defendant  was 
first  mortgagee  of  a  ship,  the  Plaintiff  was  the  second. 
The  Defendant,  with  the  sanction  and  authority  of  the 
Plaintiff,  sold  it  at  Amsterdam,  and  received  the  pro- 
ceeds of  the  sale.  Being  entitled,  in  the  first  place,  to 
the  amount  due  on  his  mortgage  and  the  expenses  of 
the  sale  of  the  ship,  and  there  being  a  surplus,  he  was 
bound  to  account  to  the  Plaintiff  in  the  character  of 
trustee.  The  question  then  is,  in  what  manner  I  must 
dispose  of  the  costs.  Considering  this  to  be  the  cha- 
racter of  the  suit,  I  am  bound  to  look  into  what  are 
the  facts  and  what  is  the  result  of  the  contention  on 
both  sides. 

The  Plaintiff  puts  forth  prominently  by  the  bill,  and 

insists 

(a)  1  P.  Wm$,  376.  (c)  2  Sch,  i  Lef,  642. 

(b)  2  Bro,  P.  C.  407. 
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1857.  insistgy  that  there  were  stores  belonging  to  the  ship, 
^hich  Richard  Richards^  the  mortgagor,  bad  been  im- 
properly allowed  by  the  Defendant  to  retain,  and  this 
matter  being  brought  forward  by  the  Plaintiff,  aa  one 
of  those  grounds  on  which  the  Defendant  ought  to 
account  for  these  matters,  the  result  of  the  inquiry 
turns  out  to  be  in  favour  of  the  Plaintiff.  The  only 
argument  of  the  Plaintiff  now  is,  that  there  was  reason- 
able ground  for  bringing  forward  that  case.  It  may  be 
so,  on  that  I  express  no  opinion,  but  the  Defendant, 
having  succeeded  in  it,  would  be  entitled  to  the  costs 
of  that  contention ;  it  was  a  serious  charge,  and  in 
respect  of  it  he  stands  exonerated. 

On  the  other  side,  the  Defendant  is  called  on  to  ac- 
count for  the  produce  of  the  ship ;  he  does  not  refuse, 
but  says  he  is  ready  when  he  gets  the  papers  from 
Amsterdam^  and  four  months  after  the  last  application 
the  bill  is  filed.  Before  the  bill  was  filed  the  Defend- 
ant says,  ^*  You  take  this  account  at  your  own  risk ; 
there  is  a  balance  of  74/.  due  to  me."  The  accounts 
are  brought  in  and  a  claim  is  made  by  the  Defendant  of 
a  balance  of  100/.  On  taking  the  accounts,  the  Chief 
Clerk,  who  has  dealt  very  liberally,  found  100/.  due 
from  him.  The  result  as  to  this  is,  that  the  Defendant 
claimed  what  he  was  not  entitled  to,  and  he  would  have 
to  pay  the  costs  of  taking  the  account,  that  is  the  ordi- 
nary result. 

On  the  whole,  I  shall  give  no  costs  of  the  suit  to 
either  side.  The  Defendant  must  pay  the  balance  found 
due  from  him,  which  is  105/.,  and  the  Defendant  must 
pay  the  costs  of  the  motion  to  vary  the  Chief  Clerk's 
certificate,  in  which  he  has  failed. 
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MEREDITH  v.  VICK. 

May  17,  23. 

HE  testator  John  Sueter  made  his  will  in   1817,  A,B.heinf; 

whereby  he  devised  all  that  his  copyhold  called  entiUedtofree- 

the   Mill  Field,  at   Enswarth,  unto  his   niece   Sally  ho^^.» »» P^ 

Mower  for  life,  and  after  her  decease,  to  her  children  copyholds  in 

for  life  (a).     And  the  testator  devised  all  and  every  other  J^^*^"^*^ 

his  real  estates  not  thereinbefore  otherwise  disposed  of,  both  impretaed 

and  the  residue  of  his  personal  estate,  to  two  trustees  ^terof  pe^ 

and    their   heirs,    &c.,    upon  trust,    as   soon  as   con-  Bonalty,  did 

veniently  might  be  after  his  decease,  to  sell  and  convert  of  an  intention 

into   money,  and  thereout  to  invest  the  sum  of  1,000/.  to  reconvert,  a« 

•^  .  '  regarded  the 

on  government  securities,  upon  certain  trusts, and  to  pay  freeholds  only. 

and  apply  the   residue  and  remainder  of  the  moneys  ^pyhoij^^ 

arising  from  the  sale  and  conversion  of  his  real  and  retained  the 

personal  estate  unto  his  brother  Thomas  Sueter,  his  ex-  peJIiS^alty? 

ecutors  and  administrators. 


The  testator  died  in  1820. 

The  1,000/.  was  raised  in  1826,  partly  by  the  sale  of 
part  of  the  residuary  real  estate,  and  partly  out  of  his 
personal  estate,  and  it  was  invested.  There  then  remained 
the  following  real  estate  unsold : — First,  a  freehold  in 
Warblington,  in  the  occupation  of  Bamett  and  Black* 
bum  ;  secondly,  a  freehold  piece  of  marsh  in  the  occu- 
pation of  Preston ;  thirdly,  two  freehold  messuages  in 
Bathing  House  Road;  and,  fourthly,  the  reversion  of 
the  copyhold  called  Mill  Fields  subject  to  the  life  estates 
of  Sally  Mower  and  of  her  children.     Thomas  Sueter 

received 

(0)  So  decided  in  Fkk  v.  Sueter,  3  Ell.  ^  BL  219. 
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received  and  enjoyed  the  rents  and  profits  of  the  free- 
holds so  remaining  unsold,  and  he  went  to  reside  with 
Sally  Afower,  his  daughter,  in  one  of  the  seven  dwel- 
ling-houses forming  part  of  the  copyhold  call  Mill 
Field. 

Thomtu  Sueter,  by  his  will  made  in  1826,  specifically 
devised,  by  name  and  description,  the  three  freeholds 
remaining  unsold,  viz.,  that  at  Warblinffion,  the  Marsh 
Land,  and  that  in  Bathing  House  Road. 

Thomas  Sueter  died  in  1827. 

Sally  Mower  died  in  1851,  having  had  one  child  only, 
born  in  1829,  and  who  died  in  1835,  in  his  seventh 
year,  and  it  was  decided  in  Vick  v.  Sueter  (a),  that  such 
child  only  took  for  life,  and  that  the  remainder  in  the 
copyhold  passed  under  the  residuary  devise. 

Sally  Mower  had  been  admitted  to  the  MiU  Field, 
and  upon  her  death  it  remained  unconverted.  It  was 
sold  under  the  decree,  and  the  question  now  was,  whe- 
ther the  produce  passed  to  the  real  or  to  the  personal 
representatives  of  ITiomas  Sueter? 

Mr.  Lloyd  and  Mr.  Nalder,  for  the  petitioners,  con- 
tended, that  the  copyhold  in  question  had  been  con- 
verted, out  and  out,  into  personalty,  by  the  will  of  the 
original  testator,  and  that  his  son  Thomas,  whatever  be 
might  have  done  as  to  the  other  real  property,  had  done 
no  act  whatever,  as  regarded  the  Mill  Field  copyhold, 
which  could  be  construed  into  a  reconversion  of  it  into 
realty,  and  that  he  had  not  been  proved  to  have  said  or 

done 

{a)ZEU.i^BL  219. 
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done  anything  leading  to  that  conclasion;   Dixon  v.        1867. 
Gat/fere  (No.  2)  (a). 

Mr.  Selwyn  and  Mr.  Smpson,  contri.  The  whole 
real  estate,  though  impressed  with  the  character  of 
personalty  by  the  terms  of  the  will  of  the  first  testator, 
was  afterwards  reconverted  into  real  estate  by  the  acts 
of  his  son,  who,  after  the  1,000/.  had  been  raised,  had 
full  power  to  exercise  his  option,  notwithstanding  his 
estate  in  the  Mitt  Field  was  reversionary ;  Triquet  v. 
Thornton  (6).  If  the  **  property  is  at  home,"  which 
merely  means  where  a  party  has  the  power  of  electing 
in  what  character  he  will  take  the  property,  **  the 
slightest  act  would  do;"  Wheldale  v.  Partridge {c); 
Dixon  V.  Oat/fere  {d).  **  It  is  quite  su£5cient  if  the 
Court  sees  that  the  party  meant  it  to  be  taken  in  the 
state  in  which  it  actually  is,"  and  a  declaration  to  that 
effect  is  unnecessary ;  Harcourt  v.  Seymour  (e). 

Here,  the  intention  expressed  by  the  testator  is  dis- 
tinct. The  1,000/.  was  actually  raised  by  a  sale  of 
part,  shewing  an  intention  to  hold  the  remainder  as  it 
was,  for  otherwise,  why  was  not  the  whole  converted  at 
the  same  time?  The  residue  of  the  property  (except 
the  Mill  Field)  was  enjoyed  by  Thomas  Sueter  down  to 
his  death,  and  he  specifically  devised  it,  by  name  and 
description,  in  his  will.  As  to  that  part  there  is  no 
question,  but  the  intention  as  to  part  must  apply  to  the 
whole  estate  taken  by  him  under  the  same  instrument, 
and  his  acts,  as  regarded  one  portion  of  the  estate,  are 
evidence  of  his  intention  as  to  the  rest.  In  Crabtree  v. 
Bramble  (/)  there  were  two  real  estates,  one  at  Thorneyj 

and 

(a)  17  Betn.  433.  {d)  17  Bern,  433. 

(fc)  13  Ve$.  345.  (e)  2  Sim,  {N.  5.)  46. 

(c)  8  Vet.  236.  (/)  3  Atk.  680. 

VOL.  XXIII.  O  O 
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1867.  and  the  other  called  Raymond,  and  it  was  considered 
that  the  fact,  of  leases  having  been  granted  of  Raymandy 
was  evidence  of  an  intention  of  holding  not  only  that 
estate  as  realty,  but  also  Tharney.  In  the  absence  of 
any  contrary  evidence,  why  should  the  reconversion 
be  partial?  In  the  absence  of  expressed  intention  to 
the  contrary,  the  reconversion  of  part  must  be  held  as 
a  reconversion  of  the  whole,  where  there  is  no  object 
for  making  a  distinction ;  at  least  the  onus  of  proof  is 
then  shifted.  It  was  clearly  his  interest  to  take  it  as 
realty,  for  he  thereby  saved  the  probate,  legacy,  and 
succession  duties,  which  was  a  strong  inducement. 
He  resided  on  the  Mill  Field  property  with  his  daugh* 
ter  for  two  years  previous  to  his  death,  and  it  is  im- 
possible to  suppose,  that  he  intended,  if  his  daughter 
died,  that  his  residence  should  be  sold  over  his  head. 

Pulteney  v.  Darlington  (a),  Cfriesbach  v.  Fre- 
mantle  (&),  and  Davies  v.  Ashford  (c),  were  also  cited. 

The  Master  of  the  Rolls.  I  think  the  only  point 
in  the  case  is  this ; — whether  the  acts  done  with  respect 
to  the  freeholds  in  possession  are  necessarily  applicable 
to  the  copyholds  in  reversion  ?  I  am  of  opinion  that  the 
burden  of  proof  is  on  the  persons  asserting  the  recon- 
version, and  that  it  is  not  sufficient  to  shew  that  it  was 
his  interest  to  reconvert;  there  must  be  some  act  to 
shew  the  intention  to  do  so.  I  am  of  opinion  that  there 
would  be  no  question  as  to  the  copyholds  if  alone,  and 
the  point  is,  whether  the  acts  done  by  him  in  regard  to 
the  freeholds  in  possession  are  attributable  also  to  the 
copyholds  in  reversion. 

Mr.  R.  Palmer  and  Mr.  H.  Stevens,  for  trustees. 

Mr. 

(a)  1   Bro.  C.  C.  238,  and  7         (6)  17  Beuo.  314. 
JBro.  P.  C.  630.  (c)  15  Sim.  42. 
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Mr.  Lloyd,  in  raply.  The  question,  which  is  one  of  1657. 
intention,  is  this : — ^are  the  trusts  for  conversion  put  an 
end  to  ?  The  raising  the  1,000/.  cannot  be  said  to  be 
such  an  act,  for  it  was  a  performance  of  one  of  the 
trusts.  2.  It  is  said,  that  there  being  an  entire  devise  of 
the  whole  property  and  a  general  trust  to  convert, 
therefore  the  whole  must  be  reconverted.  But  that  is 
not  so,  TkoM.  Sueter  had  power  to  reconvert  the  whole 
or  any  part  he  pleased,  he  has  expressed  his  intention  as 
to  part  only,  and  the  acts  being  partial,  the  inference  from 
and  operation  of  them  were  partial  also.  3.  The  part 
reconverted  was  the  freeholds  in  possession  alone,  and 
therefore,  in  the  language  used  in  WheldaU  v.  Par^ 
iridge(a)f  **  the  property  was  at  home,  in  the  possession 
of  the  person."  But  here  the  Mill  Field  was  reversion- 
ary, subject  to  the  life  estates  of  Sally  Mower  and  her 
children ,-  it  was  never  **  at  home"  or  in  the  possession  of 
Thomas  Sueter,  and  no  intention  was  ever  expressed 
regarding  it  In  Crabtree  y.  Bramble  (&),  there  was 
possession  of  the  whole,  though  the  lease  was  of  part, 
and  in  Daviee  v.  Aehford  (c),  and  Grieebach  v.  Free^ 
mantle  (d),  there  was  possession  of  the  whole  property. 

The  Master  of  the  Rolls.     I  will  consider  this 
case. 


The  Mastbb  of  the  Rolls.  jfoy  23. 

The  question  on  this  petition  and  on  further  direc* 
tions  is,  whether  certain  real  estates,  converted  by  the 
will  of  the  original  testator  into  personalty,  have  been 

reconverted 

(a)  8  Vet.  235.  (e)  15  Sim.  42. 

{b)  3  Atk.  680.  (d)  17  Ben.  814. 
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1867.  reconverted  by  Thos.  Sueter  his  son,  and  consequently 
whether,  on  his  death,  they  pass  to  his  real  or  his  per- 
sonal representatives. 


Meebdith 

ViCK. 


On  the  10th  of  January,  1817,  John  Sueter  made  his 
will,  by  which  he  devised  certain  copyholds  at  JEmsworth, 
called  the  MiU  Field,  to  his  niece  Sally  Mower  for  her 
life,  and  after  her  death  he  gave  them  to  her  children ; 
and  he  gave  his  other  copyholds  to  his  niece  Ann. 
All  and  every  other  his  real  estates  not  thereinbefore 
otherwise  disposed  of,  and  the  residue  of  his  personal 
estate,  he  gave  to  Thos.  Sueter  and  John  Vick,  their 
heirs,  executors,  administrators  and  assigns,  upon  trust, 
as  soon  as  might  be,  to  sell  and  to  convert  into  money, 
and  thereout  to  invest  1,000/.  upon  certain  trusts  therein 
mentioned ;  and  subject  thereto,  he  gave  the  whole  of 
the  money,  the  produce  of  such  real  and  personal  estate, 
to  his  brother  Thos,  Sueter. 

The  first  question  raised  at  the  bar  was,  whether  the 
reversion  in  the  copyholds  devised  to  Sally  Mower,  in 
the  event  of  her  leaving  no  children,  which  event  took 
place,  passed  under  the  residuary  devise.  I  expressed 
my  opinion  to  that  effect  at  the  hearing  of  this  petition, 
and  the  only  question  which  remains  is,  whether,  there 
having  been  a  clear  conversion  of  all  the  residuary  real 
estate  into  personalty,  Thos.  Sueter  has  by  his  acts  re- 
converted the  same  into  realty. 

The  original  testator  died  in  1822,  ITtos.  Sueter  died 
in  1827,  and  Sally  Mower,  who  was  admitted  to  the 
copyholds  as  tenant  for  life  thereof,  did  not  die  till 
1851.  The  reversion  therefore  of  these  copyholds  never 
fell  into  possession  during  the  lifetime  of  Thos.  Sueter. 

The  acts  of  Thos.  Sueter  which  are  relied  on  as  giving 

his 
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his  real  representative,  rather  than  his  personal  repre-  1857. 
sentatives,  a  right  to  these  copyholds  are  the  following : 
— The  1,000/.,  directed  to  be  set  apart  out  of  produce 
of  the  residuary  estate  of  John  Sueter^  was  raised  out  of 
his  personal  estate  and  by  sale  of  a  part  of  his  freehold 
estates.  The  remainder  of  his  freehold  estates  con- 
tinued unsold  and  was  enjoyed  by  Thos.  Sueter,  who 
received  the  rents  thereof.  In  addition  to  this,  Thos. 
Sueter  made  his  will  on  the  29th  of  June,  1826,  by 
which  he  specifically  devised  these  freeholds  to  certain 
persons  named  in  his  will ;  he  made  no  mention  what- 
ever of  the  copyholds,  but,  subject  to  the  payment  of  his 
debts,  he  bequeathed  all  his  personal  estate  and  effects 
upon  certain  trusts,  to  administer  which  this  bill  was 
filed. 

Reconversion  is  a  question  of  intention,  and  the  con* 
tention  here,  on  the  part  of  the  Petitioner,  is,  that  the 
whole  of  the  property  of  John  Sueter  must  be  taken  as 
converted,  and  that  as  Thos,  expressed  a  clear  intention 
to  keep  the  unsold  freeholds  as  land,  that  intention  is 
also  to  be  attributed  to  every  thing  which  was  unsold, 
and  therefore  to  the  reversion  in  the  Mill  Field.  Re- 
ference is  made  to  some  cases  which  decide,  that  where 
an  estate,  consisting  of  several  farms,  is  left  on  trusts  to 
sell  and  pay  the  produce  to  A,  B,,  if  the  estate  remain 
unsold,  and,  with  respect  to  some  portions  of  that  estate, 
A.  B.  express,  by  his  acts,  an  intention  to  keep  them  as 
land,  these  acts  affect  the  whole  estate,  and  that  the 
whole  is  to  be  treated  as  reconverted. 

This  is  not  disputed  on  the  other  side,  but  it  is  con- 
tended, that  the  case  suggested  is  applicable  only  to 
cases  where,  to  use  the  expression  of  Lord  Eldon  in 
WheUMev.  Partridge  {a\  the  estate  or  the  money  is 

at 
(a)  8  Vei.  227. 
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1867.  at  home.  To  express  this  proposition  in  other  words, 
it  is,  that  the  use  or  equity  once  impressed  on  the  pro- 
perty, whether  land  converted  into  money  or  money 
converted  into  land,  goes  through  all  the  limitations 
until  it  becomes  vested  in  a  person  in  possession,  who 
can  deal  with  it  as  he  pleases.  I  think  this  a  just  ob- 
servation, and  that  it  is  applicable  to  the  present  case. 
If  the  direction  of  the  testator  John  Sueter  had  been,  to 
sell  the  Mill  Field  and  to  invest  the  proceeds  in  trust  for 
Sally  Mower  for  life,  and  after  her  decease  to  go  to  her 
children,  and  in  default  of  children  to  Thomaz  Sueter^ 
the  observation  would  strictly  apply.  The  election  of 
Thomas  Sueter  to  treat  the  property,  if  unsold,  as  land, 
would  not  have  arisen  until  his  interest  in  it  took  effect 
in  possession  in  him.  Here  the  trust  for  conversion  is 
not  impressed  on  the  property  in  the  first  instance,  that 
is,  as  property  in  possession,  but  the  reversion,  subject 
to  the  prior  interests,  passes  with  the  rest  of  the  property 
to  the  trustees,  with  a  general  trust,  which  is  not  exer- 
cised so  far  as  this  reversion  is  concerned.  To  what 
acts  of  Thomas  Sueter  can  I  properly  refer,  to  shew  his 
intention  that  this  reversion  should  be  treated  as  land  ? 
Not  to  any  act  relating  to  the  possession  of  the  property, 
such  as  the  receipt  of  rents  or  the  like,  for  he  did  no 
such  act,  and  was  not  in  a  situation  to  do  any;  nor  can 
I  refer  to  any  expressed  intention,  because  be  expressed 
none,  either  in  words  or  in  writing.  The  argument, 
then,  of  the  Petitioner  is  reduced  to  this  single  point: — 
that  the  copyholds  must  be  treated  as  part  of  tlie  estate, 
over  another  portion  of  which  he  has  expressed  inten- 
tion ;  but  in  truth,  properly  speaking,  and  for  the  pur- 
pose of  this  argument^  the  copyholds  cannot  be  treated 
as  part  of  that  estate,  they  stand  in  a  totally  different 
relation  towards  him;  he  had  not  any  power  in  pos- 
session over  them,  as  he  had  over  the  other  part  of  the 
property,  and  the  only  circumstance  on  which  reliance 

can 
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can  be  placed  is,  that  they  passed  to  him  by  the  same       1857. 
will  as  the  freeholds. 


The  cases  adduced  by  the  Petitioner  are  cases  where 
the  acts  relied  on  had,  by  necessary  implication,  re- 
ference to  the  whole  land,  which  is  not  so  here,  neither 
do  the  cases  cited  shew  that  acts  which  are  unequivocal, 
with  respect  to  one  estate,  are  necessarily  attributable 
to  another  estate,  although  devised  under  the  same  will. 
If  a  devise  be  made  to  trustees,  in  trust  to  convert 
Whiteacre  and  £lackacre,  and  pay  the  produce  of  the 
same  to  A.  B,,  does  the  declaration  of  A,  JB.,  that  he 
wishes  to  hold  Whiieacre  as  unconverted,  necessarily 
apply  to  Blackacre  f  It  is  a  question  of  intention,  and 
must  be  dealt  with  as  such ;  and,  as  such,  I  am  of 
opinion,  that  I  cannot  attribute  expressions  by  a  man, 
which  are  unequivocal  as  to  freeholds  in  his  possession, 
as  applicable  to  copyholds  not  in  his  possession,  and  the 
possession  of  which  might  never  come  to  him.  It  is,  no 
doubt,  urged,  that  the  reversion  of  the  copyholds  was 
in  his  possession;  but  it  seems  to  uie  impossible  to 
attribute  an  intention  to  a  reversion  to  be  derived  from 
acts  which  have  no  application  except  to  possession. 

I  think,  therefore,  that  the  reversion  of  the  Mill 
Field  passed  under  Thomas  Sueter's  will  as  being  in- 
cluded in  the  residue  of  his  personal  estate,  and  that 
this  petition  fails  and  must  be  dismissed,  but  without 
costs,  as  but  for  the  determination  of  this  question  the 
estate  could  not  have  been  administered. 
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DANIELL'S  CASE.    (No.  2.) 

Re  THE  UNIVERSAL   PROVIDENT   LIFE 
ASSOCIATION. 


April  18. 


Directora  who  fTlHIS  insurance  company  was  established  in  1853, 
themielves  a  t^nd  the  terms  were  regulated  by  a  deed  of  settle- 

r'^ha^^ffi  "^^^^  ^^^^  ^^^  '^^^^  ^^  February,  1863,  by  which  the 

liable  to  all  several  shareholders  entered,  as  between  themselves,  into 

The  direo-  covenants  usual  in  such  cases, 
ton  of  a  com- 

theroseives  ^^"  ^^^^^^  ^as  an  original  director  of  the  associa- 

2,400  <*paid  tion,  and  he  also  acted  as  medical  adviser  to  the  com- 

their  services,  ps^oy*    He  originally  took  200  shares  to  qualify  himself 

The  company  ^3  ^  director,  and  he  signed  the  deed  in  respect  of 

having  been  v 

ordered  to  be  them, 
wound  up,  the 

naeer  insisted       Subsequently,  at  a  meeting  of  the  directors,  held  on 

in  having  them  the  26th  of  October,  1864,  this  resolution  was  passed,— 
placed  on  the  '  '  r  » 

list  of  contri- 

wspirofAete  "  ^^^^  ^,400  paid  up  $hare$  be  divided  equally 
shares  and  he  amongst  the  promoters  of  the  society,  in  consideration 
Hefd^that  ^^  ^^  services  rendered  by  them  in  its  formation  and 
though  the       management." 

shares  were 

voted  to  them 

as  "paid  up         Dr.  Daniell,  being  one  of  the  promoters,  accordingly 

directors  were  accepted  the  200,  but  paid  nothing  on  them,  though  5L 
still  liable  to  pgj.  ghare  had  been  called.  The  company  soon  fell  into 
like  the  other  difficulties,  and  an  order  was  made  to  wind  it  up.  The 
Official  Manager  applied  to  have  Dr.  Daniell  placed  on 
the  list  of  contributories  for  400  shares.  He  disputed 
his  liability,  insisting  that  he  had  been  released  by  a 
subsequent  resolution  of  the  board  of  directors;  the 

Court, 


shareholder!. 
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Court,  however,  held  him  to  be  a  contributory  for  the        1867. 

400  shares  (a). 


Afterwards  an  additional  call  of  30^.  per  share,  be- 
sides arrears,  was  directed,  in  order  to  pay  the  liabilities 
of  the  company.  Dr.  Danielts^  call  amounted  to  650/., 
and  he  thereupon  insisted,  that,  in  respect  of  the  200 
shares  presented  to  him  as  a  gratuity,  they  were  **  paid 
up  shares^*  and  that  he  ought  not  to  be  called  on  to  pay 
the  present  call  until  all  the  other  contributories  had 
paid  up  6/.  per  share  on  their  shares.  The  Chief  Clerk 
having  entertained  a  different  opinion.  Dr.  Daniell 
applied,  by  motion,  to  the  Court,  to  get  released  from 
the  call  until  the  other  shareholders  had  paid  up  6/.  per 
share. 

Mr.  Batteny  in  support  of  the  application.  I  admit 
that  Dr.  Daniell  is  a  contributory  in  respect  of  the 
400  shares,  for  that  has  already  been  decided ;  but  he 
is  to  be  fixed  only  upon  the  terms  of  his  contract. 
Wliat  he  agreed  to  take  was  **  paid  up  shares,"  and,  if 
he  is  to  be  bound  by  the  contract,  he  is  entitled  to  the 
benefit  of  that  qualification,  and  is  not  liable  to  the  first 
call  of  6/.  per  share.  Some  of  the  shareholders  have 
paid  nothing  on  their  shares,  and  until  they  have  all 
paid  up  the  first  call  of  6/.,  (which  was  the  amount 
payable  at  the  time  Dr.  Daniell  took  the  200  **  paid  up 
shares,")  and  have  thus  brought  themselves  to  an 
equality  with  him,  he  is  not  liable  to  the  second  call 
of  30s.  He  is  only  to  be  fixed  by  virtue  of  his  contract 
to  take  these  shares,  and  which  the  association  have 
held  him  to ;  he  is  not,  therefore,  bound  to  take  any 
other  shares  than  those  which  he  has  agreed  to  take, 
namely,  *^  paid  up  shares."    The  contract  is  clear  on 

that 
(a)  22  Bern.  43. 


Daiiibll'i 
CaM. 
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1857.       that  pointi — it  cannot  be  varied,  and  it  governs  the 
rights  of  the  parties. 


Dawibll's 
Cbm. 


Mr.  Selwyn  and  Mr.  Beavan,  for  the  Official  Ma- 
nager,  were  not  called  on. 

The  Mastbr  of  the  Rolls,  during  the  argument  and 
at  the  conclusion,  made  the  following  observations  :— 
I  cannot  infer  an  agreement  that  Mr.  Darnell  should 
take  the  200  shares  as  paid  up.  The  agreement  was 
merely  that  they  should  be  treated  as  paid  up  shares, 
and  against  the  other  shareholders  this  was  not  bind- 
ing, it  could  not  be  enforced  against  them.  He  paid 
nothing,  but  received  them  as  a  bounty  for  his  exertions 
in  promoting  the  undertaking,  and  this  was  the  only 
consideration  for  which  they  were  given  to  him.  He 
took  the  shares,  and  must  take  them  with  all  the  quali- 
fications and  liabilities  which  attach  to  them. 

Mr.  Batten.  I  submit  that  one  of  those  qualifications 
was,  that  they  were  paid  up  shares. 

TTie  Master  of  the  Rolls.  I  think  not.  He  became 
a  shareholder,  and  must  contribute  in  respect  of  these 
shares  towards  the  payment  of  the  debts  of  the  company 
in  the  ordinary  way.  He  took  them  as  a  benefit ;  if 
the  concern  had  been  successful,  he  would  have  re- 
ceived dividends  on  all  these  shares  without  having 
paid  a  penny  for  them ;  and,  on  the  other  hand,  he  be- 
came liable,  in  case  of  a  loss,  to  contribute  towards  it. 
He  simply  became  a  shareholder  in  respect  of  these 
shares. 

The  application  must  be  refused  with  costs. 

Note. — Dr.  Daniell  appealed  to  the  Lords  JutticeSf  when  Lord 
Justice  Turner^  concurring  in  the  opinion  of  the  Master  of  the  RollSf 
and  the  Lordjtistice  Knight  Bruce  doubting,  the  decision  of  the  Master 
of  the  Rolls  was  affirmed  10th  June,  1857. 
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1867. 


GUNTER  V.  GUNTER. 

AprU20. 
rriHIS  case  came  before  the  Court  on  general  demurrer  The  owner  in 
■^    upoa  the  followiDg  facts:-  SfeSg"" 

building  leue 
By  indenture  of  the  iOth  of  October^  1810,  Jame$  ^rty!  andhad 

Gunter  (the  owner  in  fee)  demised  a  public  house  it  aligned  to 

__      —-  *^»tfrt  #•  *  trustee,  m 

called  ^'  The  Hope  and  Anchor,    to  Symons,  for  a  term  trust  for  him, 

of  seventy-seven  years,  at  a  rent  of  10/.  "his executors, 

■^  J         ^  administrators 

and  assigns." 

In  1812,  this  leasehold  was  mortgaged  by  Symons  to  ^J„JJSo?* 

James   Gunter^  by  an  indenture  dated  the  24th  of  ^ast  that  the 

February f  1812,  whereby  Symons  (by  the  direction  of  jn  Equitv, 

Jame$  Giin/er)  assigned  the  premises  for  the  residue  of  the  p^f^'gfd »"  *he 

-rt  rt       f    .  i.       "■-  inheritance, 

term  to  Richard  Sarel,  \n  trust  nevertheless  for  James  but  that  it 

Gunter,  subject  to  a  proviso  for  redemption  on  payment  Jf^^^ilal 

of  1,000/.  and  interest.  esute.    Held, 

also,  that  the 
burden  of 
In  1813,  James  Gunter  agreed  to  purchase  the  equity  P/°®^^f*  ^^ 
of  redemption;  and  by  an  indenture  dated  the  16th  of  asserted  the 
July,  1813,  Symons,  in  consideration  of  600/.  paid  by  contrary. 
James  Gunter,  did,  by  his  direction,  ''  assign  and  re- 
lease" the  premises  to  Richard  Sarel,  for  the  residue 
of  the  term  of  seventy- seven  years,  "  in  trust  neverthe- 
less  for  James  Gunter,  his  executors,  administrators  and 
assigns,'*  and  to  be  assigned  and  disposed  of  as  he  or 
they  should  direct,  freed  from  the  payment  of  the  sum 
of  1,000/.   and  interest,  but  subject  to  the  payment 
of  the  rent,  and  the  observance  and  performance  of  the 
covenants  reserved  and  contained  in  and  by  the  inden* 
ture  of  lease. 

James 
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Jamet  OunteTf  by  his  will|  dated  in  1816|  bequeathed 
the  surplus  of  his  personal  estate  to  Robert  Crunier,  his 
SOD,  absolutely,  and  he  devised  his  freehold  heredita- 
ments to  Richard  Sarel  and  another,  to  the  use  of  Ro- 
bert Gunter  for  life,  with  remainder  to  his  first  son  in 
tail  male. 

James  Grunter  died  in  1819,  and  after  his  death, 
Robert  Cfunter  entered  into  possession,  and  upon  the 
expiration,  in  1831,  of  a  sub-lease,  which  had  been 
granted  by  Symoru,  Richard  Sarel,  by  the  direction  of 
Robert  Gunter,  demised  the  premises  to  a  tenant  for 
twenty-one  years,  reserving  the  rent  to  Richard 
Sarel,  bis  executors,  administrators,  and  assigns ;  and 
surrenders  being  made,  two  subsequent  renewals  were, 
by  the  direction  of  Robert  Grunter,  granted  by  the 
persons  in  whom  the  term  of  seventy-seven  years  was, 
at  the  time,  vested. 

Robert  Gunter,  by  his  will,  gave  his  real  and  personal 
estate  between  his  sons,  the  Plaintiff  and  the  Defendant. 
Robert  Grunter  died  in  1862,  and  on  his  death  the  De- 
fendant, his  eldest  son,  and  the  tenant  in  tail  under  the 
will  of  his  grandfather,  James  Gunter,  entered  into  pos- 
session of  the  Hope  and  Anchor,  on  the  supposition  that 
the  term  of  seventy-seven  years  had  merged  in  the  in- 
heritance, but  the  Plaintiff  afterwards  insisted,  that  the 
term  was  still  subsisting  at  law  and  in  equity,  in  which 
case  it  passed  absolutely  to  Robert  Gunter,  under  James 
Gunter*s  will,  and  was  by  him  bequeathed  to  the  Plain- 
tiff and  Defendant.  The  bill  prayed  a  declaration  that 
the  term  was  still  subsisting  at  law  and  equity,  and 
had  passed  by  Robert  Gunter's  will. 

To  this  bill  the  Defendant  filed  a  demurrer,  whieh  now 
came  on  for  argument. 

Mr. 
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Mr.  Sehoyn  and  Mr.  Westldke^  in  support  of  the  1857. 
demurrer,  cited  Pitt  v.  Pitt  {a)  i  Hood  y.  Phillips  (b); 
Tiffin  V.  Tiffin  {c);  Best  v.'  Stampford{d);  Swabey  v. 
Swabey  (e) ;  Whitchurch  v.  Whitchurch  (/) ;  Dowse  v. 
Percivalig);  and  see  The  Earl  of  Buchinghamshire  v. 
Hobart{h). 

Mr.  M.  Palmer  and  Mr.  JolUffe  were  not  called  on. 

I%e  Master  of  the  Rolls. 

I  am  of  opinion  that  this  demurrer  cannot  be  sustained. 

It  is  true  that  where  a  charge  is  simply  paid  off  by 
the  owner  of  the  inheritance,  it  is  to  be  assumed  that  it 
is  merged,  and  the  burden  of  proof  is  on  the  person  who 
contends  that  it  is  still  subsisting;  but  though  this 
observation  applies  to  a  case  where  there  is  a  simple 
payment  off  of  the  charge  by  the  owner  of  the  inhe* 
ritance,  this  is  a  matter  of  inference  only,  and  may  be 
rebutted  by  evidence,  as  well  as  by  the  mode  in  which 
it  is  done.  Thus^  if  the  form  be  such  as  to  keep  the 
charge  on  foot,  the  burden  is  shifted,  in  consequence  of 
the  presumption  of  an  intention  to  keep  it  on  foot, 
arising  from  such  being  the  form  of  the  transaction. 
The  burden  of  proof  is  then  on  those  who  seek  to 
establish,  that,  notwithstanding  the  form,  it  was  in* 
tended  by  the  person  paying  off  the  charge  to  merge  it 
in  the  inheritance. 

Nothing  can  be  stronger  than  the  form  in  this  case. 
The  owner  in  fee  simple  grants  a  building  lease  reserving 
a  small  rent ;  a  house  is  built  by  the  tenant,  to  whom  he 

lends 

(a)  22  Bew.  294.  (e)   15  Sim,  106. 

(6)  3  Beav.  513.  (/)  2  P.  Wmt.  236. 

(0  1  Vem.  1.  (g)  1  Vem.  104. 

(d)  2  Vern.  520.  (h)  3  Swan.  186. 
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1857.  lends  IflOOL  on  the  secarity  of  that  lease,  which  is 
assigned  to  a  trustee  for  that  purpose.  Shortly  after- 
wards, the  lessee  being  in  want  of  more  money,  sells 
the  whole  interest  in  the  lease  to  the  landlord,  who 
pays  600Z.  more  for  the  equity  of  redemption.  The 
owner  of  the  fee  does  not  require  the  term  to  be  assigned 
to  himself,  which  would  put  an  end  to  it,  he  not  only 
requires  an  assignment  and  release  of  the  term  to 
be  made  to  a  trustee,  but  he  directs  that  he  shall  hold 
it,  for  the  residue  of  the  term,  in  trust  for  him,  his  exe- 
cutors, administrators  and  assigns,  not  mentioning  his 
heirs.  It  is  very  difficult  to  get  over  these  words,  which 
expressly  shew  an  intention  to  keep  the  term  on  foot. 

Having  done  this,  he  leaves  all  his  personal  estate  to 
his  son  and  his  freeholds  to  two  trustees  (one  of  whom 
is  the  trustee  of  the  term,  but  on  which,  as  it  appears  to 
me,  nothing  turns)  to  the  use  of  his  son  for  life.  He 
gives  no  leasing  power,  so  that  if  the  existing  under 
lease  of  twenty-one  years  fell  in,  which  was  to  be  ex- 
pected and  happened,  the  son  would  have  no  power  to 
grant  another  lease  for  twenty-one  years,  or  for  any 
longer  term  than  one  to  expire  on  his  own  death. 

How  was  this  acted  on  by  the  son,  who  may  be  sup- 
posed to  have  known  the  intentions  of  his  father  as  to 
keeping  the  term  on  foot  7  he  grants  leases  for  an  abso- 
lute term  of  twenty-one  years  on  three  occasions.  He 
therefore  considered  that  he  had  power  to  demise  this 
property  for  a  period  which  would  not  determine  on  his 
death.  The  consequence  was,  that  this  was  the  con- 
struction which  he  put  on  it.  Having  so  treated  it  he 
makes  his  will,  and  it  is  obvious  that  he  intended  to 
leave  this  as  personal  property  U>  his  younger  son,  for 
he  has  treated  it  as  personal  estate,  or  the  demises  which 
he  made  would  not  have  been  effectual. 

I  am 
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I  am  of  opinion,  thererore,  that  there  is  no  evidence  1857. 

to  rebut  the  very  strong  presumption,  arising  from  the  ''^^^^^ 

form  in  which  the  transfer  was  made,  viz.,  in  trust  for  ^^ 

him,  his  executors,  administrators  and  assigns.  Oumtbr. 

Overrule  demurrer. 


THE  REGENTS  CANAL  COMPANY  v.  WARE.  "^^20^'  ^^' 

May  25. 

rriHIS  was  a  bill  for  specific  performance,  and  the  A  company 
"^      principal  question   which  arose  was,  whether  a  ^^U^to  tak 
joint-stock  company,  incorporated  by  Act  of  Parlia-  land  under 
ment,  with  powers  to  take  land  compulsorily,  could  file  lo^'^powert,' 
a  bill  for  specific  performance  of  a  contract  entered  "*?  ">«  P"c« 
into  with  a  landowner,  under  the  peculiar  circumstances  the  contract  is 
here  detailed,  or  whether  they  must  proceed  under  the  f|J?"?!**®*  *"mi 
compulsory  clauses   of  their  Act.     The   facts   which  entertain  a  suit 
raised  this  question  were  as  follows  : —  Sny  foT'spc- 

cific  perform- 
The  Plaintiffs  were  incorporated  by  Act  of  Parlia-  will  not,  though 

ment  in   1812.     Subsequently,  by  a   further  Act  of  »«cce«ful,  ob- 
_     ,.  ,  ^  1  ,      ,      ,  tam  their  cobU, 

Parliament,  they  were  empowered  to  take  land  to  con-  if  they  could 

struct  a  reservoir  on  the  river  Brent.    This  reservoir,  j'lf^®  derived 

'  tiie  same  ad- 

although,  in  the  year  1840,  extending  over  135  acres  vantage  by 

of  land,  was  still  insufficient  for  their  purposes,  and  a  undeVthev 

further  Act  of  Parliament  was  applied  for  and  obtained  ^^^. 

in  1851,  to  enable  the  company  to  enlarge  their  reser-  completion  of 

voir,  in  which  Act  the   Lands  Clauses  Consolidation  5?"'^"*" 

Act  through  the 
default  of  the 
vendor  in  posaenion,  and  the  property  has  diminished  in  value  or  has  been  deteriorated 
by  permissive  waste,  the  purchaser  is  entitled  to  compensation. 

Vendor  held  accountable  for  the  rents,  but  not  entitled  to  any  interest  on  the  pur- 
chase-money, the  purchase  not  having  been  completed  through  the  default  of  the 
vendor,  and  the  purchase-money  having,  after  notice  to  the  vendor,  been  lying  idle. 

It  seems  doubtful,  whether,  where  a  public  company  have,  under  their  compulsory 
powers,  given  notice  to  the  landowner  to  take  his  land,  and  nothing  more  is  done,  a 
suit  for  specific  performance  can  be  maintained. 
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Act  of  1846  (8  &  9  Vict.  c.  18),  waa  incorporated.    The 
,    Defendant  was  the  owner  of  certain  freehold  and  lease- 
Canal        ^^^^  lands  in  the  immediate  vicinity  of  the  reservoir, 
CoMPAHT     part  of  which  leaseholds  were  required  for  the  purposes 
Wars.       of  the  undertaking,  and,  at  his  instance,  the  legislature 
introduced  into  the  last  Act  so  obtained  by  the  com- 
pany the  following  clause  (a) : — 

''And  whereas  Samuel  Ware,  Esq.,  claims  to  be 
lessee,  under  a  renewable  lease,  of  certain  land  in  the  said 
parish  of  Hendon,  comprised  in  the  hereinbefore  men- 
tioned plan  of  the  enlargement  of  the  reservoir^  and 
described  in  the  hereinbefore  mentioned  book  of  refer- 
ence to  the  plan,  part  of  which  land  will  be  required 
for  the  purposes  of  the  enlargement;  and  the  said 
Samuel  Ware  also  claims  to  be  owner  of  the  fee  simple 
of  a  piece  of  land  containing  four  acres,  or  thereabouts, 
with  the  two  houses  and  buildings  erected  thereon, 
situate  on  the  north  side  of  Colin  Deep  Lane,  in  the 
parish  of  Hendon,  near  to  the  reservoir,  which  is  not  in- 
cluded within  the  limits  of  deviation  marked  upon  the 
plan  or  in  the  book  of  reference;  and  Samuel  Ware 
alleges,  that  the  last-mentioned  land  and  the  houses 
thereon  will  be  injured  and  deteriorated  in  value  by  the 
construction  of  the  works  hereby  authorized :  be  it 
therefore  enacted,  that  if  Samuel  Ware,  his  heirs  or 
assigns,  shall,  within  three  calendar  months  after  the 
passing  of  this  Act,  by  notice  in  writing  under  his  hand 
or  hands,  to  be  left  at  the  o£Bce  of  the  said  company 
of  proprietors  of  the  Regents  Canal^  require  such  com- 
pany to  purchase  the  freehold  of  the  said  piece  of  land, 
with  the  houses  and  buildings  thereon,  situate  on  the 
north  side  of  Colin  Deep  Lane,  then  and  in  such  case 
it  shall  not  be  lawful  for  the  company  to  exercise  the 

compulsory 
(a)  14  Vict,  (local  and  personal)  c.  xz3di.  a.  7. 
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compulsory  powers  of  purchase,  conferred  by  this  Act,        1857. 
in  respect  of  the  said  land  whereof  Samuel  Ware  claims      ^-^v^^^  ^ 
to  be  lessee  as  aforesaid,  without  also,  at  the  same       Canal 
time,  purchasing  the  freehold  of  the  said  piece  of  land.     Company 
with  the  houses  and  buildings  thereon,  situate  on  the       Ware. 
north  side  of  Colin  Deep  Lane,  and  then  and  in  that 
case,  the  company  are  hereby  authorized  and  required, 
with  all  convenient  speed  after  such  notice,  to  purchase 
the  freehold  of  the  said^  piece  of  land,  with  the  houses 
and  buildings  thereon,  situate  on  the  north  side  of 
J^lin  Deep  Lane ;  and  all  the  powers  and  provisions 
of  this  Act,  and  of  the  Lands  Clauses  Consolidation 
Act,  1845,  incorporated  herewith,  shall  extend  and  be 
applicable  for  the  purchase  of  the  said  piece  of  land, 
with  the  houses  and  buildings  thereon,  situate  on  the 
north  side  of  Colin  Deep  Lane,  in  such  and  the  same 
manner,  to  all  intents  and  purposes,  as  if  the  whole 
of  such  piece  of  land,  with  the  houses  and  buildings 
thereon,  situate  on  the  north  side  of  CoKn  Deep  Lane 
aforesaid,  had  been  included  within  the  limit?  of  devia- 
tion marked  upon  the  said  plan,  and  had  been  described 
/n  the  book  of  reference." 

The  Act  passed  on  the  5th  otJune^  1851,  and  on  the 
27th  of  the  same  month,  the  Defendant  sent  to  the 
Plaintiffs'  office  a  notice  in  writing,  requiring  the  com- 
pany to  purchase  the  freehold  of  this  piece  of  land, 
with  the  houses  and  buildings  erected  on  it,  situate  on 
the  north  side  of  Colin  Deep  Lane.  On  the  15th  of 
July,  1852,  the  Plaintiffs  served  on  the  Defendant  the 
usual  notice  of  the  lands  they  required  to  take  under 
the  Act,  and  requiring  a  statement  of  the  particulars 
thereof,  and  stating  their  readiness  to  treat  and  agree 
ibr  the  purchase  thereof.  The  statement  required  was 
sent  by  the  Defendant,  and  in  it  was  included  the  de- 
scription 

VOL.  XXIII.  P  P 
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1867.       scription  of  the  freehold  land,  which  the  Defendant  was 

^'-^^'^-^  ^    entitled  to  require  the  company  to  buy. 
The  Regent's 

Canal 
Company  Qn  the  21 8t  of  December,  1862,  the  Plaintiffs  caused 

Wars.  two  further  notices,  in  a  similar  form,  to  be  served  on 
the  Defendant;  the  first  requiring  to  take  from  him  a 
further  piece  of  the  leasehold  lands,  and  in  the  second, 
stating  that  the  company  intended  to  exercise  their 
compulsory  power  of  purchase  as  to  the  leasehold  land ; 
that  they  intended,  in  pursuance  with  the  provisions  of 
the  Act,  to  purchase  the  freehold  piece  of  land,  and 
that  they  were  willing  to  treat  with  the  Defendant 
as  to  the  price  thereof,  and  the  compensation  to  be 
made  to  him  for  damage  to  be  occasioned  by  their 
works. 

In  January,  1863,  the  Plaintiffs  served  another  no- 
tice, that,  at  the  expiration  of  ten  days,  they  intended 
to  summon  a  jury  to  assess  the  price  to  be  paid  for  the 
land  and  for  compensation.  Before  this  had  been  done, 
the  Defendant  expressed  his  desire  to  have  this  settled 
by  arbitration,  and  accordingly,  on  the  18th  of  March, 
1853,  an  agreement  in  writing  was  duly  signed  by 
Mr.  Lyon,  as  the  agent  of  the  company,  on  the  one 
part,  and  the  Defendant  on  the  other,  whereby  it  was 
agreed,  that  the  amount  should  be  settled  by  the  award 
of  Mr.  W.  Tite.  On  the  4th  of  October,  1853,  Mr. 
Tite  awarded  the  sum  of  145/.  for  the  land  comprised 
in  the  first  notice,  the  sum  of  35/.  for  the  land  com- 
prised in  the  second  notice,  and  2,730/.  for  the  freehold 
land.  Previously  to  this  time,  the  title  of  the  Defend- 
ant had  been  accepted  by  the  company.  On  the  26th 
of  October,  1863,  drafts  of  the  assignment  of  the  lease- 
holds and  conveyance  of  the  freeholds  were  sent  for 
approval,  and  altered  by  the  Defendant's  solicitor  into 
a  form,  which,  afler  some  demur,  had  been  acceded  to 

by 
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by  the  Plaintiffs,  and  which  they  are  willing  should  be 
executed  in  that  shape. 

The  Defendant  was  dissatisfied  with  the  award,  and, 
in  1854,  an  application  was  made  by  him  to  the  Court 
of  Exchequer  to  set  it  aside  on  four  grounds.  After 
hearing  the  argument,  and  taking  time  to  consider,  the 
Court  of  Exchequer  confirmed  the  validity  of  the 
award  (a).  Having  been  disposed  of  by  that  Court, 
the  Mcuter  of  the  Rolls  held  that  they  could  not  now  be 
raised  here. 

The  Defendant  having  neglected  to  execute  the  en- 
grossments of  the  drafts  which  had  been  approved,  the 
Plaintiffs,  on  the  22nd  of  June^  1855,  gave  notice  to 
the  Defendant,  that  their  purchase-money  was  lying 
idle,  and  they  filed  this  bill  against  the  Defendant  for  a 
specific  performance. 

The  cause  now  came  on  for  hearing. 

Mr.  22.  Palmer^  Mr.  Follett  and  Mr.  Wkkens,  for  the 
Plaintiffs.  The  moment  the  company  had  given  notice 
of  their  intention  to  take  land,  the  relation  of  vendor 
and  purchaser  was  constituted  between  the  parties; 
Stone  V.  The  Commercial  Railway  Company  (6).  The 
company  became  thereby  bound,  even  if  the  com- 
pulsory powers  had  expired  before  the  completion  of 
the  purchase ;  so,  reciprocally,  the  landowner  is 
equally  bound ;  The  Queen  v.  The  Birmingham  and 
Oxford  Railway  Company  (c).  There  being  an  ex- 
isting contract,  the  landowner,  on  his  part,  might 
maintain  a  suit  for  specific  performance ;  Walker  v.  The 
Eastern  Counties  Railway  Company  (d) ;  Hawhes 
V.     The   Eastern    Counties    Railway     Company  (e) ; 

The 
(a)  TTarev.  The Regent*$ Canal         {d)  6  Bare,  594. 
Company,  9  £jrA.  Rep.  395.  (e)  SDeG.Sr  Sm,  743 ;  1  De 

(6)  4  Myl.  4-  Cr.  122.  G.,  M.  Sf  G.  737,  and  5  H.  L. 

(e)  15  Q.  B.  Rep.  634.  Cm.  331. 
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The  Midland  Counties  Railway  Company  v.  West" 
comb  (a) ;  and  this  is  the  converse  case.    The  old  juris- 

Canal  diction  is  not  taken  away  by  a  new  remedy  being  given ; 
CoMPANT      Attorney 'General  v.  Aspinal{b);  and  there  is  this  pe- 

Wari.  culiarity  in  the  present  case:— that  lands  are  comprised 
in  the  purchase  which  are  not  within  the  limits  of 
deviation^  but  which  the  Defendant  can  force  the  Plain- 
tiffs to  purchase  under  the  special  clause  in  his  favour. 

The  Defendant  is  liable  for  the  deterioration  of  the 
property;  Foster  v.  Deacon (c);  and  the  purchase- 
money  having  been  idle,  the  Defendant  must  account 
for  the  rents,  but  is  entitled  to  no  interest. 

Mr.  Lloyd  and  Mr.  T.  Stevens,  for  Mr.  Ware,     The 

bill  asks  for  the  specific  performance  of  some  contract 

between  the  parties;  none  exists.    A  contract  implies 

a    voluntary    engagement    between    two    contracting 

parties ;  here  there  is  none.     A  notice  has  been  given 

the  Defendant,  requiring  him  to  determine  whether  he 

will  enter  into  an  agreement  to  sell ;  he  has  not  acceded 

to  the  proposal,  and  the  PlaintiflTs  are  taking  his  lands 

without  his   consent,  and  compulsorily.     Though  the 

Defendant  must  submit  to  the  necessity  of  the  case,  yet 

he  is  not  a  contracting  but  a  dissenting  party,  and  the 

relation  of  vendor  and  purchaser  is   not  constituted. 

In  the  cases  cited,  the  landowners  were  PlaintiflTs,  and 

therefore  assenting  parties ;  here  the  assent  is  wanting. 

The  Act  does  not  consider  the  notice  as  constituting  a 

contract,  but  as  a  preliminary  step,  and  as  bringing  the 

parties  together,  and  who  must  afterwards  settle  the 

matter  between  them,  either  by  agreement,  arbitration, 

or  a  verdict  of  a  jury;    Adams  v.  The  London  and 

Blackwall  Railway  Company  {d). 

Although 

(a)  11  Sim.  57.  (c)  3  Madd.  394. 

(6)  2  MyL  4-  Cr.  613.  (d)  2  Mac.  ^  Gar.  132. 


The 

(o)  2  Mae,^  Got.  131.  (d)  1  Mac,  ^  Gor.  336,  and 

(6)  3  Dc  Gm  A<.  4*  G.  658.         1  Hall  Sf  Twell,  408. 
(c)  9  Beov.  391.  (e)  17  JBeao.  267,  and  5  De  G., 

3i.  4  G.  517. 
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Although  an  old  jurisdiction  is  not  taken  away  by        1857. 

a  new  remedy  being  given,  yet,  if  a  new  right  be  given  ^-■^'-^ 
and  a  special  remedy  provided  for  enforcing  it,  such       Canal 

remedy  must  be  pursued ;  Adams  v.  The  London  and  Compaht 
BlachwaU  Railway  Company  (a).  Wars. 

The  Plaintiff  must  pursue  the  specific  remedy  pointed 
out  by  the  Statute,  Lands  Clauses  Act,  8  &  9  Vict, 
c.  18,  and  upon  the  default  of  the  landowner  to  convey, 
they  must  deposit  the  purchase-money  and  convey  the 
property  to  themselves,  under  the  75th  and  76th  clauses. 
In  ordinary  cases  of  a  contract  unperformed,  the  remedy 
is  by  an  action  for  damages  at  law,  and  this  Court 
only  interferes  because  that  remedy  is  inadequate; 
but  here,  the  Plaintiffs  have  another  and  an  adequate 
rentedy  under  their  Act,  and  therefore  are  not  entitled 
to  have  recourse  to  this  Court. 

Mr.  jR.  Palmer,  in  reply. 

Inge  v.  The  Birmingham,  &c.  Railway  Company  (i); 
Gray  v.  The  Liverpool  and  Bury  Railway  Company  (c), 
were  also  cited.  Besides  these,  De  Visme  v.  De  Visme(jd), 
was  cited  as  to  interest  on  the  purchase-money;  and 
Sherwin  v.  Shakspear  (e),  as  to  the  mode  of  accounting 
for  the  rents. 

The  Mastbr  of  the  Rolls  reserved  judgment 
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1867. 
ThrainiT'.      "^^  MA8TBB  of  the  Roils. 

Canal 

CoMPAHT  The  principal  question  which  arises  in  this  suit  is, 
Wari«  whether  a  joint-stock  company ,  incorporated  by  Act  of 
jl^~^^  Parliament,  with  powers  compulsorily  to  take  land,  can 
file  a  bill  for  specific  performance  of  a  contract  entered 
into  with  a  landowner,  under  the  peculiar  circum- 
stances here  detailed,  or  whether  they  must  not  proceed 
under  the  compulsory  clauses  of  their  Act. 

Before  me/ the  defence  to  the  suit  raises,  incidentally, 
some  points  which  were  disposed  of  by  the  Court  of 
Exchequer,  and  which  I  think  it  unnecessary  to  notice, 
as  I  consider  them  no  longer  open.  But  the  principal 
objection  to  the  relief  sought  by  the  Plaintiffs  is,  that 
they  might  proceed  under  the  Lands  Clauses  Consoli- 
dation Act  to  take  the  land  : — that  no  necessity  existed 
of  instituting  this  suit,  and  that,  as  a  suit  for  specific 
performance,  it  cannot  be  maintained. 

It  is  laid  down  by  Lord  Coitenkam,  in  Stone  v. 
Blackwall  Railway  Company  (a),  that  the  moment  the 
company  have  given  the  notice,  the  relative  situation  of 
vendors  and  purchasers  is  constituted  between  the  par- 
ties, and  this  is  confirmed  by  many  other  cases,  parti- 
cularly by  Walker  v.  The  Eastern  Counties  Railway 
Company  (&)•  This,  as  a  general  proposition,  is  not 
disputed  by  the  Counsel  for  the  Defendant,  but  it  is 
urged  by  them,  that  this  relative  situation  simply  ex- 
tends to  fixing,  between  them,  what  the  land  is  which 
is  to  be  taken,  and  that  it  does  not  enable  the  person 
whose  land  is  taken  to  file  a  bill  against  the  company 
for  specific  performances  of  the  purchase  of  the  land,  of 

the 

(a)  4  Mjfl.  i  Cr.  122.  (6)  6  Hare,  594. 
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the  taking  of  which  notice  has  been  given ;  and  they  1857. 
urge,  that  the  case  of  Walker  v.  The  Eastern  Counties  ^-^v^^^^ 
Railway  Company  was,  if  not  overruled,  at  least  Canal 
shaken  by  Lord  Cottenham  in  the  case  o{  Adams  v.  The  Compaht 
London  and  Blackwall  Railway  Company  (a) ;  and  that  Warb. 
even  if  they  are  wrong  in  this  contention,  still  that  the 
doctrine  established  extends  only  to  confer  this  right 
on  the  landowner,  and  that  no  reciprocal  right  exists 
on  the  part  of  the  company ;  that  a  company  cannot 
give  a  notice  to  the  landowner,  and  then  file  a  bill 
against  him  for  specific  performance ;  that  the  proceed- 
ings against  him  are  in  invitum,  and  that  admitting  that 
when  the  company  have  thought  fit  to  constitute  that  re- 
lation, the  landowner  may,  by  means  of  thisC  ourt,enforce 
the  right  so  conferred  on  him ;  still,  that  the  giving  such 
a  notice  does  not  enable  the  company  to  resort  to  the 
assistance  of  Equity  against  him,  as  they  might  do  in 
the  case  of  a  person  contracting  with  them,  voluntarily 
and  under  no  compulsion,  for  the  sale  of  a  piece  of  land. 
They  argue,  that  the  decision  of  Lord  Cottenham  is 
precise  on  this  point,  for  that  he  expressly  states,  that 
it  by  no  means  follows,  that  the  Court  will  take  upon 
itself  the  specific  performance  of  such  sales ;  and  further, 
that  in  a  subsequent  part  of  his  judgment,  he  proceeds 
thus  (&) : — **  It  cannot  be  that  the  notice  per  se  gives  to 
this  Court  jurisdiction,  for  if  this  were  so  the  jurisdiction 
would  arise  as  soon  as  the  notice  was  given.  On  that 
step  being  taken,  however,  three  modes  of  proceeding 
are  pointed  out  by  the  Act : — an  agreement,  an  arbitra- 
tion and  a  jury ;  the  last  only  in  the  event  of  the  two 
first  not  taking  effect.  At  the  time,  therefore,  of  the 
notice  being  given,  it  must  be  uncertain  which  course 
will  be  adopted,  and  the  Court,  therefore,  has  no  guide 
as  to  what  course  it  ought  to  enforce.  It  is  only  after 
the  time  for  an  agreement  or  arbitration  has  expired 

that 
(a)  2  Mac.  4-  Gor.  118.  (b)  Ibid,  132. 
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1867.       that  the  juriadictioo  to  enforce  proceedings  before  a  jary 

'^■*^'*^  ^   can  arise;  but  that  time  cannot  ever  arrive,  where  a 

Cahai.     *  ^^^^^  agreement  has  been  entered  into."    Thus  giving 

CoMPAMT      the  reason  for  the  opinion  he  had  formed,  that  in  auch  a 

Warb.       case,  a  suit  for  specific  performance  would  not  lie. 

Upon  attentively  considering  that  case,  I  concur  with 
the  Defendant's  counsel  in  the  opinion,  that  Lord  Coi-' 
ienham  expressed  more  than  doubts  as  to  the  decision 
of  Walker  v.  The  Eastern  Countie$  Railway  Company, 
and  as  to  the  power  of  this  Court  to  entertain  any  suit 
for  specific  performance,  in  the  case  of  a  mere  notice, 
and  nothing  more  being  done.  But  I  do  not  think  it 
necessary  to  investigate  the  correctness  of  that  decision, 
because  the  facts  in  this  case,  in  my  opinion,  take  it 
out  of  that  decision,  preclude  the  point  on  which  Lord 
Coltenham  expresses  doubts  from  arising,  and  thus  bring 
it  within  the  ordinary  jurisdiction  of  this  Court.  This, 
in  my  opinion,  is  shewn  by  various  passages  in  Lord 
*Cottenkam*8  judgment  in  the  case  referred  to.  In  one 
place,  his  Lordship  uses  the  words,  that  '*  if  the  pro- 
ceedings led  to  an  agreement  the  Court  might  do  so," 
(that  is,  take  upon  itself  the  specific  performance  of 
such  sales,)  **  for  then,  although  originating  in  the  com- 
pulsory power,  the  purchase  would  be  effected  under  a 
private  agreement,  and  so  other  cases  may  arise." 


All  these  cases  establish,  that  the  notice  fixes  the 
extent  of  the  land  to  be  taken,  and  the  relation  of 
vendor  and  purchaser  as  regards  that  land.  The  only 
thing  that  remains  to  be  done  after  this,  is  the  fixing 
the  price  to  be  paid ;  when  this  is  done,  the  whole  re- 
lation of  the  parties  as  vendor  and  purchaser  is  as  fully 
constituted  as  in  the  case  of  a  formal  and  regular 
agreement,  and  this  it  is  to  which  Lord  Cottenham 
refers  in  the  passage  of  his  judgment  which  I  first  read, 

and 
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and  this  also  is  what,  I  apprehend,  Vioe-Cfaancellor 
Wigram  refers  to  in  the  following  passage  of  Walker  y. 
Eastern  Counties  Railway  Company,  cited  to  me  by 
Mr.  FoUett:—*^  If,  after  notice  by  the  company  to  take 
the  land  and  tender  of  the  price,  the  owner  should  attempt 
to  deal  with  the  property  in  a  manner  injurious  to  the 
company,  or  simply  refuse  to  execute  a  conveyance,  I 
cannot  think  that  the  jurisdiction  of  this  Court  would  be 
doubtfuL''  The  Vice-Chancellor  there  anticipates  that 
everything  is  fixed  and  concluded,  except  the  convey- 
ance, and  Lord  Cottenham  seems  also  to  consider,  that 
when  the  other  two  modes  of  proceeding  are  excluded, 
and  that  proceedings  before  a  jury  are  the  only  matter 
which  remains  to  be  done,  the  jurisdiction  might 
exist. 


1867. 

The  Reoent'i 
Canal 

COMPAHT 

V. 

Ware. 


In  this  case,  not  only  is  the  extent  of  land  to  be 
taken  fixed,  and  the  relation  of  vendor  and  purchaser 
with  respect  to  it  constituted,  but  the  price  has  also 
been  fixed  and  settled  by  an  award,  the  validity  of 
which  has  been  established  by  the  Court  of  Exchequer. 
It  is  therefore  no  longer  uncertain  (to  refer  once  more 
to  the  difficulty  expressed  by  Lord  Cottenham),  which 
of  the  three  modes  of  ascertaining  the  price  is  to  be 
adopted,  and  the  only  matter  that  remains  is,  the  ex- 
ecution of  the  conveyance,  which  is  refused  by  the 
vendor,  exactly  in  the  manner  pointed  out  by  the  Vice- 
Chancellor,  when  he  says,  "  that  the  jurisdiction  of  the 
Court  (in  such  a  case)  would  not  be  doubtful." 


But  beyond  all  these  considerations,  that  which 
weighs  much  with  me  here,  is  the  circumstance,  that 
the  Defendant,  as  to  the  freehold  land,  is  in  the  position 
usually  occupied  by  the  company,  to  this  extent,  at 
least,  that  he  is  the  party  insisting  on  the  land  being 
bought  by  the  company  which  they  do  not  wish  to  buy, 

and 
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1867.       ^^^  which,  bat  for  his  inusting  on  it,  they  would  not 

^^^^^      have  taken. 
The  Reoemt'i 
Camal 
CoMFAMT         It  is  said  by   Mr.  Lhyd,  that  there  can   be  no 

Wau.  agreement,  where  there  is  no  will  or  intention  to 
enter  into  a  contract.  AdmittiDg  this  to  be  correct, 
still,  as  regards  the  freehold  land,  which  alone  is  in 
question  in  this  suit,  this  is  not  the  situation  of  the 
Defendant.  For  he  himself,  under  the  7th  section  of 
the  Act,  gave  notice  to  the  Plaintiffs  to  take  the  land. 
True  it  is,  that  this  section  is  conditional  on  their 
taking  the  leasehold ;  but  assumiug  the  leasehold  to  be 
taken,  which  is  the  event  which  has  occurred,  then  his 
intention  and  desire  is,  that  they  should  buy  the  free- 
hold too.  It  is  equivalent  to  this : — A,  agrees  with  £., 
in  a  particular  event,  to  sell  a  plot  of  land  to  jB.,  and  B., 
in  that  event,  agrees  to  buy.  That  event  takes  place, 
and  then  A.  and  B.  agree  that  the  price  shall  be  6xed 
by  the  arbitration  of  a  third  person,  who  accordingly 
fixes  the  price.  What  more  is  required  to  constitute 
a  valid  and  complete  agreement  between  A.  and  jB« 
The  circumstance,  that  the  agreement  is  contingent 
till  the  event  happens,  does  not,  after  the  event  has 
occurred,  affect  the  validity  of  the  contract.  The  de- 
claration of  war  or  the  conclusion  of  peace  with  a  foreign 
country  might  well  be  an  event  on  which  might  depend 
the  eligibility  of  the  sale  or  purchase  of  a  piece  of 
land,  affording  facilities  for  carrying  on  a  trade  with 
that  country.  The  agreement  is  contingent,  and  not 
enforceable  till  the  event  on  which  it  was  to  depend 
has  arisen ;  but  when  that  event  has  occurred,  the  con- 
tracty  for  all  purposes,  rests  on  the  same  footing  as  if  it 
had  been  made  positively  and  without  reference  to  any 
contingency. 

It  is  justly  observed,  by  Lord  Cottenham^  that  an  old 

jurisdiction 
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COMPAMT 

Wars. 


jurisdiction  is  not  taken  away  by  a  new  remedy  being        1867. 

given  :  he  goes  on  to  say,  that  if  a  new  right  be  given       ^^s-^^^  ^ 
,  ••  J  'J  J/"  r      •        •*.  1-  The  Rbobnt's 

and  a  special  remedy  provided  for  enforcing  it,  such       Camal 

remedy  mast  be  pursued :  but  here,  it  is  to  be  observed, 
that  the  new  right,  in  respect  of  the  freehold,  is  not 
given  to  the  company,  but  to  the  Defendant  The 
right  is  given  to  the  Defendant  by  the  7th  section,  of 
selling  this  land  to  the  company,  and  on  the  company 
is  imposed  the  obligation  of  buying  it  In  such  a  case, 
I  cannot  doubt  but  that  the  Defendant  might  have 
enforced  that  right  by  the  power  of  this  Court,  and  the 
contract  being  complete,  in  all  respects  except  the 
execution  of  the  conveyance  by  the  Defendant,  the 
terms  of  which  are  not  now.  in  dispute,  I  am  of  opinion 
that  this  Court  is  bound,  at  the  instance  of  the  Plain- 
tiflfs,  to  compel  the  Defendant  to  give  them  the  convey- 
ance, upon  payment  of  the  price  awarded. 


There  are  two  other  minor  matters  to  be  disposed  of, 
one  relating  to  the  interest  of  the  purchase-money  and 
the  rents  of  the  land.  The  price  was  fixed  by  the 
award  of  Mr.  Tite,  on  the  4th  of  October,  1853;  at 
this  time  the  contract  was,  in  my  opinion,  complete,  and 
from  that  period,  under  ordinary  circumstances,  the  pur- 
chaser would  have  to  pay  interest  for  the  purchase- 
money,  and  the  vendor  would  have  to  account  for  the  rents 
of  the  property.  The  interest,  therefore,  will  begin  to  run 
from  that  period,  but  on  the  22nd  of  June,  1856,  the 
purchasers  gave  notice  that  their  purchase-money  was 
lymg  idle;  this,  therefore,  stops  the  payment  of  in- 
terest, it  being  owing  to  the  default  of  the  Defendant 
that  the  purchase  was  not  then  completed.  The  Plain- 
tiffs, therefore,  will  have  to  pay  interest  at  4/.  per  cent, 
per  annum  on  the  purchase-money  from  the  4th  of 
October,  1853,  to  the  22nd  of  June,  1866,  and  the 
Defendant  will  have  to  account  for  the  rents  and  profits 

of 
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of  the  land  from  the  4th  of  October,  1853,  to  the  time 
when  the  Plaintiffs  are  put  in  possession  of  the  land. 
Canal       ^^  ^^  ^^®  mode  in  which  he  is  to  aocount,  that  is  settled 
CoMPAMT      by  Shenoin  v.  Shakespear  {a),  to  be  in  the  ordinary 
Wakb.       manner  of  a  trustee,  and  not  as  a  mortgagee  in  pos- 
session. 

A  further  question  is  raised  as  to  the  dilapidations, 
and  it  is  alleged,  that  from  negligence  on  the  part  of 
the  Defendant,  the  property  has  diminished  in  value 
or  has  been  deteriorated  by  permissive  waste,  since  the 
award  of  Mr.  Tite ;  if  this  be  so,  I  am  of  opinion  that 
the  Plaintiffs  are  entitled  to  compensation  in  respect 
of  such  waste,  but  I  have  no  evidence  before  me  on 
this  subject.  There  is  an  allegation  to  that  effect  by 
the  Plaintiffs,  which  is  denied  by  the  Defendant,  and, 
in  the  absence  of  any  evidence  on  the  subject,  I  am 
of  opinion  that  I  cannot  make  any  order  on  this  part 
of  the  case,  and  that  some  evidence  (which  there  is  not) 
would  be  required,  even  to  found  an  inquiry  on  this 
point. 

All,  therefore,  that  I  can  do  is,  to  decree  the  specific 
performance  of  this  contract,  and  order  the  Plaintiffs  to 
pay  to  the  Defendant  the  purchase-money,  with  interest 
at  4/.  per  cent.,  from  the  4(h  of  October,  1853,  to  the 
22nd  of  June,  1855,  less  the  amount  of  the  rents  and 
profits  of  the  land  received  by  the  Defendant  since  the 
4th  of  October,  1853,  of  which,  unless  the  parties  can 
agree,  an  account  must  be  taken.  Order  the  Defendant 
to  execute  the  conveyance,  as  approved  by  his  solicitor; 
and,  on  payment  of  the  purchase- money,  order  the 
Defendant  to  deliver  the  conveyances  to  the  Plaintiffs 
and  to  give  possession  of  the  premises. 

If 
(a)  17  Beao.  267;  reversed  6  De  G^  M.  4-  G.  517. 
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Warb. 


If  this  were  a  mere  idle  dispute,  and  if  the  company        1867. 
would  have  derived  the  same  advantage  by  proceeding  rp*    p 
under  their  Act,  as  by  the  decree  of  this  Court,  although        Canal 
they  would  have  been  entitled  to  a  decree,  I  should        o**'ant 
not  have  given  them  the  costs :  but  it  is  obvious,  that 
as  to  a  property  not  required  for  the  purpose  of  the  com- 
pany, and   therefore   probably  to  be  disposed  of  by 
them,  the  proceeding  under  the  compulsory   clauses 
would  impose  inconveniences,  and  possibly  obstacles, 
in  the  way  of  the  future  disposal  of  the  property,  from 
which,  under  the  conveyance  of  the  owner,  they  would 
be  free. 


I  tbink,  therefore,  that  the  Defendant  having  been 
in  the  wrong,  must  pay  the  costs  of  the  suit  up  to 
and  induding  the  hearing. 
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1867. 


In  re  PRIMROSE. 

Iq  the  Matter  of  the  Trustee  Acts,  1860  and  1862. 
April  16,  l8y   ^^  ^^^  Matter  of  the  Bankrupt  Consolidation  Act,  1849. 

20.' 

PartiM  are  not  TTNDER  the  settlement  made  on  the  marriage  of  the 

inaining  piL  Petitioner,  Mrs.  Primrose^  certain  stock  in  the 

■|^®»5®PJf|^®°'  funds  and  other  personal  property  were  vested  in  two 

owners  obtain-  trustees,  upon  certain  trust  for  her  benefit.   In  1866,  one 

of^hw^roi^"   of  the  trustees  retired,  and  Leopold  Redpaih  was  there- 

perty,  but  if     upon  duly  appointed  a  trustee  in  his  place.    The  funds 

an  act,  involv-  ^^^^  ^^^  transferred  into  the  names  of  the  two  trustees 

ing  no  risk  or    Orme  and  Redpath,  and  the  other  property  was  likewise 
reiiponiibility,  ,  .      ,  r    r      j 

wbichianeces-  vested  m  them, 
tary  to  enable 
the  true  owner 

*ro°^e^"  th*e         ^^  ^^^^'  Redpath  was  adjudicated  a  bankrupt ;  and 

are  bound  to     in  January^  1867,  he  was  convicted  of  forgery  and  sen- 

foriVei/ST"  tenced  to  be  transported  for  life. 

fusal  renders 

an  application 

to  the  Court         Mrs.  Primrose  was  desirous  of  appointing  Mr.  Walker 

w1irbe*inade*o  *  "®^  trustee,  in  the  place  of  Redpath^  and  of  having 

pay  the  costs,    the  trust  funds  transferred  into  the  names  of  Orme  and 

stood  in  the       Walker^  but  the  Bank  of  England  would  not  act  on 

Bank  books  in  ^  power  of  attorney  to  transfer  the  funds  executed  to 

the  name  of  a       '^  ;  .  . 

bankrupt  and    Redpath^  unless  his  assignees  in  bankruptcy  signed  a 

trustees^The  disclaimer  in  this  form : — 

no  daim  to  it,  I^  ^^  matter  of  Leopold  Redpaih^  a  bankrupt. 

but  refused  to       yf^  tjjg  undersigned,  assignees  of  the  said  bankrupt, 
sign  a  paper  o        »         o  ,     , 

stating  so,  and  declare 

which  was  ne- 
cessary, by  the  rules  of  the  Bank,  to  obtain  a  transfer  into  the  names  of  a  new  trustee. 
The  Court  held  such  conduct  unjustifiable,  and  that  the  assignees  ought  to  pay  the 
costs  occasioned. 

The  Court  has  no  jurisdiction  to  award  cosU  adversely  against  third  parties  cited 
to  appear  as  Respondents  upon  a  petition  to  appoint  new  trustees  under  the  Trustee 
Act,  1850. 
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declare  that  the  sums  of  49725/.  Consols^  and  IO9IOO/. 

New  £3  per  Cents,  standing  in  the  names  of  Mr.  Orme 

and  L.  Redpath,  are  trust  property,  and  that  the  same     pamROiB. 

constitutes  no  part  of  the  said  bankrupt's  estate. 

To  the  Governor  and  Company 
of  the  Bank  of  England. 

^|]^  I  Assignees. 

Frequent  applications  were  made  to  the  assignees  to 
sign  this  declaration,  and  offers  were  made  to  furnish 
them  with  every  information,  and  to  pay  their  costs. 
The  assignees,  though  they  did  not  decline,  yet  they 
postponed  and  neglected  signing  the  document,  and 
Mrs.  Primrose,  after  giving  them  notice,  presented  this 
Petition,  praying  that  Walker  might  be  appointed  a 
new  trustee,  for  an  order  vesting  the  funds  in  the  two 
trustees,  or  that  the  assignees  might  join  in  the  transfer, 
or  do  all  necessary  acts  to  give  effect  to  RedpatKs 
power  of  attorney  to  transfer,  and  that  the  assignees  in 
bankrvptcy  might  pay  the  costs. 

Mr.  Selwyn  and  Mr.  Bovill,  in  support  of  the  Petition. 

Mr.  22.  Palmer  and  Mr.  Hardy,  for  the  assignees. 

13  &  14  Vict.  c.  106,  s.  130 ;  In  re  Heath{a) ;  In  re 
JSeming's  Trusts  (i);  Ex  parte  Cartwright{c);  In  re 
Marrow  (rf). 

The  Master  of  the  Rolls.  April  16. 

I  wish  to  hear  a  reply  upon  one  point,  for  I  think 

that 

(a)  9  Hare,  616.  (c)  3  DeG.if  Sm.  648. 

{b)  ZKasfSfJ,  40.  (d)  Craig  ^  Ph.  142, 
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that  this  is  a  matter  of  considerable  importance  with 
regard  to  the  mode  in  which  assignees  should  act  in 
Primbmb.     future,  in  cases  of  this  description. 

If  a  property  cannot  be  obtained  by  the  rightful 
owner,  except  by  another  person  saying,  whether  he 
claims  it  or  not,  it  is  not  sufficient  for  him  to  hold  his 
tongue  and  say  nothing.  In  my  opinion,  he  is  bound 
to  say  whether  he  will  claim  it  or  not ;  and  if  he  chooses 
to  say,  ''  I  will  make  no  claim,"  he  is  bound  to  express 
that  in  clear  terms;  and  if  he  makes  no  claim,  to 
disclaim;  that  is  the  principle  on  which  I  have  fre- 
quently acted  both  with  respect  to  assignees  and  other 
persons  in  suits  for  foreclosure,  where  the  bankrupt 
was  the  mortgagor,  and  the  assignees  being  applied  to 
before  the  suit  was  instituted  to  know  if  they  claimed 
anything,  said,  ''  we  neither  claim  nor  disclaim/'  and 
it  then  became  necessary  to  make  them  parties  to  the 
suit  In  all  those  cases  the  Court  has  refused  to  give 
them  their  costs  (a),  even  though  they  had  afterwards 
filed  a  disclaimer  in  the  suit.  In  my  opinion,  assuming 
that  the  Petition  to  this  Court  was  rendered  absolutely 
necessary,  by  reason  of  the  assignees  not  disclaiming 
all  interest  in  this  fund,  (but  upon  which  I  mean  to  ex- 
press no  opinion,)  then  I  think  it  was  their  duty  to  in- 
vestigate the  matter,  and  if  it  were  an  ordinary,  simple 
and  clear  case,  free  from  all  difficulty,  to  disclaim,  and 
not  to  render  a  Petition  necessary,  and  having  rendered 
a  Petition  necessary,  that  they  ought  to  pay  the  costs. 
But  if  the  Petition  would  have  been  necessary,  in  any 
event,  for  the  purpose  of  appointing  new  trustees,  or 
if  the  Petitioner  has  thought  it  a  more  desirable  course 
and  one  by  which  she  would  get  a  better  and  more 
effectual  order  made,  to  present  the  Petition,  then,  in 

my 
(a)  See  Ford  ▼.  Wkiie^  16  Bean,  120,  and  die  note,  p.  126. 
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roy  opintoDy  this  is  not  a  case  in  which  the  bankrupt's 
assignees  ought  to  be  made  to  pay  the  costs. 

I  should  wish  to  look  into  the  papers  and  to  consider 
them. 


In  re 
Peimroib. 


The  Master  of  the  Rolls.  jprU  18. 

After  perusing  the  papers  and  evidence,  I  am  of 
opinion  that  this  petition  has  been  occasioned  solely 
by  the  Resppndents,  who,  making  no  claim  to  the  fund 
in  question,  do  not  choose  to  say  so  in  writing,  and 
in  such  a  form  as  will  enable  the  Petitioners  to  prove 
to  the  Bank  that  the  Respondents  make  no  claim,  and 
that  the  Petitioners  are  entitled  to  it.  The  Bank  of 
EngJandy  it  appears,  requires,  in  cases  where  stock  is 
standing  in  the  names  of  two  persons  as  trustees,  and 
one  of  them  becomes  a  bankrupt,  before  they  allow  a 
transfer  of  that  fund,  that  the  assignees  should  sign. 
a  paper,  disclaiming,  according  to  a  form  prepared  by 
the  Bank,  all  interest  in  it.  It  is  the  refusal  to  sign  this 
paper  which  has  made  this  petition  necessary,  and  the 
perusal  of  the  evidence  satisfies  me,  that  the  fact  of  not 
signing  this  paper  has  alone  made  this  petition  neces- 
sary, that  without  it  no  petition  would  have  been  pre- 
sented, an^  that  what  was  required,  would  have  been 
done  in  another  form  and  in  a  less  expensive  form 
than  that  by  this  petition. 

Although  it  relate  merely  to  costs,  it  is  a  question 
of  great  importance,  with  reference  to  other  proceed- 
ings, because  it  does  not  apply  exclusively  to  assignees 

YOL.  XXIII.  Q  Q  or 
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or  to  any  particular  class  of  iodividiialsy  but  aiTects  all 
members  of  the  eotiimunity,  with   reference  to  their 
PftiMEOfB.    duties  towards  each  other  and  to  the  course  of  conduct 
they  oQght  to  ptiraoe  on  occasions  like  the  present. 

It  appears  to  me  that  the  proposition  must  be  thus 
stated : — If  the  course  of  events  has  so  placed  the 
fund  or  property,  that  the  beneficial  owner  cannot  get 
it  without  some  act  done  on  the  part  of  a  mere  stranger 
to  the  fund,  which  acty  on  the  part  of  that  stranger,  in- 
volves no  responsibility  and  no  risk  whatsoever, this  Court 
will  not  permit  that  person  to  be  merely  obstructive, 
and  will  not  allow  him  to  say,  ''  I  make  no  claim  to  it 
myself,  but  I  will  interpose  every  pasidve  obstaele  which 
I  can  throw  in  the  way,  to  prevent  your  getting  the 
fund.  I  shall  do  nothing  active,  but  1  shall  do  nothing 
to  assist  you  to  get  the  fund."  In  such  a  ease,  my 
opinion  is,  that  if  the  passive  resistance  of  this  person 
drives  the  rightful  and  beneficial  owner  into  Chan- 
cery, and  this  Court  perceives  that  the  application  to 
Chancery  has  become  necessary,  solely  by  reason  of 
the  Defendant  refusing  to  do  an  act  which  would 
have  involved  no  risk  and  no  responsibiKty  whatever, 
then  I  take  the  rule  to  be  this:^that  the  peraon  iil- 
dulging  in  this,  which  I  may  call  unamiable  disposition 
of  obstruction,  must  pay  the  costs  of  the  application 
to  this  Court,  which  be  has  rendered  necessary.  It  is 
no  answer,  in  my  opinion,  for  him  to  say,  ^  I  did  not 
put  myself  in  this  position,  it  is  not  owing  to  any  act 
of  mine  that  this  has  occurred."  The  observation  is 
undoubtedly  a  correct  one,  but  it  applies  just  as  much 
to  the  rightful  and  beneficial  owner  as  it  does  to  him- 
self. The  relative  position  in  which  they  are  placed 
arises  from  no  act  of  either  of  them,  but  from  cii^cum- 
stiioces  over  which  neither  of  them  had  any  control ; 
for  I  do  not  treat  the  act  of  a  person  appointing  another 

as 
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as  his  tniBtee»  to  be  the  act  which  has  created  the 

difficulty,  any  more  than  the  fact  of  the  Respondents 

having  accepted  the  office  of  assignee  has  created  it.     PaiMaogc. 

In  point  of  feet,  as  I  before  stated ,  the  position  in 

which  they  are  placed  arises  out  of  circumstances  for 

which  neither  of  them  is  in  any  respect  responsible. 


Neither  do  I  mean  to  say  that  a  person  in  such 
situation  is  called  upon  to  investigate  difficult  claims, 
or  to  decide  upon  doubtful  rights.  I  have  guarded 
against  this,  by  saying,  that  the  act  ^'  involves  no 
responsibility  or  risk  whatsoever,"  but  when  none  is 
incurred,  and  all  expenses  are  paid,  it  is,  in  my  opinion, 
his  duty  to  afford  to  a  rightful  and  beneficial  owner 
facilities  to  obtain  the  property,  and  not  to  compel  him 
to  waste  his  money  in  getting  it  done  through  the  assist- 
ance of  this  Court. 

The  observations  which  I  now  make,  ahhough  of 
general  application,  applying  not  to  assignees  or  trus- 
tees in  particular,  but  to  everybody,  are  peculiarly 
applicable  to  the  present  case.  The  Respondents  were 
nominated  to  act,  and  consented  to  act  as  trustees  of 
the  estate  of  the  bankrupt.  What  were  the  duties 
which)  in  that  position^  they  had  undertaken  to  per- 
form ?  Tbey  were  these  : — ^to  ascertain  the  property  to 
which  the  bankrupt  was  entitled ;  that  was  their  first 
duty.  It  is  not  necessary  for  me  to  proceed  further. 
They  find  a  sum  of  stock  standing  jointly  in  the  name 
of  the  bankrupt  and  of  another  person ;  primA  facie j 
by  law  at  least,  the  bankrupt  would  have  a  beneficial 
interest  in  that  stock.  Then  part  of  the  duty  which 
they  undertook  to  perform  was  to  ascertain  whether  the 
bankrupt  had  any  beneficial  interest  in  that  stock.  That 
was  their  first  duty,  and  if,  in  their  attempt  to  perform 

Q  Q  2  it. 
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1857.  ity  the  Petitioners  or  any  other  persons  had  thrown  any 
^^"•^^^^  obstacle  in  their  wt^y,  by  refusing  to  afford  them  the 
Primrose,  necessary  inrormation  on  the  subject,  or  had  so  acted 
as  to  make  it  necessary  to  come  to  this  Court,  then 
I  should  have  made  them  pay  the  costs  arising  from 
the  consequences  of  their  acts.  But  what  has  hap- 
pened here?  This  duty,  which  it  was  incumbent  upon 
the  Respondents  to  perform,  they  have,  in  my  opinion, 
performed;  they  have  ascertained  that  this  stock  did 
not,  in  any  respect,  belong  to  the  bankrupt,  and  that  he 
had  no  interest  in  it,  and  they  have  verbally  stated,  that 
they  make  no  claim  to  it.  It  is  obvious  they  must  do 
one  of  two  things;  either  they  must  claim  an  interest  in 
it,  or  not  claim  an  interest  in  it.  There  is  no  other  alter- 
native. They  do  not  claim  an  interest  in  it,  and  they  so 
state,  but  when  they  are  asked  to  put  the  fact  of  their 
not  claiming  in  such  a  form  as  the  Bank  requires  (which 
ip  a  mere  matter  of  form,  involving  no  species  of  risk  or 
responsibility  whatever,  but  merely  enabling  the  Bank 
to  give  it  to  the  person  who  is  entitled)  they  refuse  to 
do  it.  Now  it  is  observed,  that  the  assignees  were  not 
called  upon  to  decide  any  question  whatever  as  to  the 
rights  of  the  parties.  They  were  not  called  upon  to 
incur  any  risk  or  responsibility  ;  they  were  not  required 
to  determine  who  was  entitled  to  the  stock,  but  simply 
to  put  in  writing,  in  this  particular  form,  that  which 
they  have  verbally  or  impliedly  already  done,  viz.  that 
they  made  no  claim. 

This  they  have  refused  to  do,  and  I  must  say  for  this 
most  singular  of  all  reasons,  which  is  stated  in  the  affi- 
davit of  one  of  the  assignees  in  these  terms: — ''  Shortly 
after  the  conviction,  the  bankrupt  was  brought  up  before 
the  Commissioner  of  the  Court  of  Bankruptcy,  for  the 
purpose  of  being  examined  touching  his  estate  and 
effects,  and  the  bankrupt  then  positively  refused  to 

answer 
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answer  a  single  question^  or  to  give  the  slightest  infer-  1857. 
mation  respecting  his  estate.  In  consequence  of  such  ^■^^'^^-^ 
refusal,  I  have  ever  since  thought  it  perfectly  useless  to  Primrose. 
ask  for  any  information  from  the  bankrupt,  and  I  have 
consequently  not  done  so,  and  no  information  whatever 
has  been  given  by  him  respecting  his  estate  and  affairs, 
although  I  verily  believe  that  the  bankrupt  was,  at  the 
time  of  his  bankruptcy,  possessed  of,  entitled  to  or  in- 
terested in  property  to  a  large  amount,  the  particulars 
of  which  have  not  been,  in  any  way,  disclosed  by  the 
bankrupt  to  his  assignees;  and  no  balance-sheet  has 
been  filed  by  the  said  bankrupt.  Mrs.  Prirnrose,  who  has 
presented  a  petition  for  the  appointment  of  a  new  trustee 
of  her  marriage  settlement,  was  an  intimate  friend  of 
the  bankrupt.  Under  the  circumstances  aforesaid,  and 
having  regard  to  the  fact,  that  I  am  a  trustee  for  so  large 
a  body  of  creditors,  I  did  not  consider  that  I  was  justi- 
fied in  voluntarily  signing  the  disclaimer  mentioned  in 
the  petition  of  Mrs.  Primrose,  but  I  am,  and  always 
have  been,  perfectly  ready  and  willing  to  act  under  the 
sanction  and  direction  of  this  Honorable  Court,  or  any 
other  Court  of  competent  jurisdiction.  In  not  signing 
the  disclaimer,  I  have  not  been  desirous  of  causing  any 
delay,  expense  or  trouble,  and  I  have  not  been  actuated 
by  any  improper  motive ;  but  I  have  forborne  to  sign 
the  same,  solely  from  a  sense  of  the  duty  I  owe  to  the 
body  of  persons  whom  I  represent,  and  a  sense  of  the 
responsibility  I  might  incur  by  voluntarily  disclaiming 
as  required  by  the  Petitioner.** 

I  have  already  stated,  that  the  assignees  make  no 
claim  to  this  stock,  that  they  do  not  pretend  that  they 
are  entitled  to  or  have  any  right  whatever  to  it,  and 
therefore  the  only  question  is,  whether,  making  no  claim 
whatever,  they  shall  disclaim.  In  fact,  their  reasoning 
is  this :  because  the  bankrupt  Redpath  behaves  impro- 
perly, 
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1857.  perly,  the  assigneeft  sball  punish  Mrs.  Primrote;  that 
v^^/^/  because  the  bankrupt  will  afibrd  no  information  what- 
PftiMftosB.  ^^^^»  ^^^  ^'''  E^^^  ^^y  ^^^  asaignees,  no  facilities  for 
ascertaining  the  property  of  the  creditors,  we  will,  in 
consequence  of  this^  afford  Mrs.  Primrom  no  facility 
for  getting  her  property,  that  is,  that  because  the  bank- 
rupt interposes  every  species  of  passive  obstacle,  in 
every  way  that  he  can,  to  the  course  of  the  assignees^ 
the  assignees  will  do  the  same  to  Mrs.  Primroie  and 
her  trustees. 

Now  what  privity  is  there  between  the  bankrupt  and 
Mrs.  Primrose^  except  that  which  is  prominently  put 
forward  in  the  aflSdavit  I  have  read,  that  Mrs.  Primrote 
**  was  an  intimate  friend  of  the  bankrupt,"  I  am  totally 
at  a  loss  to  conceive ;  nor  can  I  conceive  upon  what 
ground  it  is,  that  because  a  bankrupt  has  misconducted 
himself,  therefore  the  assignees  should  not  allow  the 
rightful  owner  of  such  property,  and  her  trustees,  to 
have  it  transferred  to  them,  by  refusing  merely  to  put 
in  writing  that  which  they  have  verbally  stated  : — that 
they  4Jio  not  claim  it.  The  real  fact  is.  that  the  affidavit 
shews  the  animus^  it  is  simply  an  afiair  of  temper^  and 
as  it  is  an  afiair  of  temper  which  has  been  indulged  in 
by  the  assignees,  they  ought  to  pay  the  costs  of  it. 


Mr.  22.  Palmer  then  pressed  upon  the  CJourt,  that, 
under  the  Trustee  Act,  there  was  no  jurisdiction 
to  award  costs  against  Respondents  who  weie  mere 
strangers  to  the  trust.  He  referred  to  the  61st  section 
of  the  13  &  14  Vict.  c.  60,  which  enacU,  *'  that  the 
Lord  Chancellor,  intrusted  as  aforesaid,  and  the  Court 

of 
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of  Chasoeiyi  may  order  the  costs  aod  expenses  oF  and 
relating  to  the  petitionst  orders,  directbns,  conveyanceSy 
assignmentSy  and  transfers  to  be  made  in  pursuance  of  {^iMKOfs. 
ibis  Act,  or  any  of  them,  to  be  paid  and  raised  out 
of  or  from  the  lands  or  personal  estate,  or  the  rents  or 
produce  thereof,  in  respect  of  which  the  saae  respec- 
ti?ely  sfaall  be  madiC,  or  in  sucb  manner  as  the  said 
Lord  Chancellor  or  Court  shall  think  proper." 

The  Master  of  the  Rolls  said  he  would  consider 
the  point 


The  Mastbr  of  the  Rolls.  April  20. 

I  have  looked  into  this  matter  since  giving  my  judg- 
ment upon  the  merits.  The  point  of  jurisdiction  cer- 
tainly ne?er  occurred  to  me,  for  I  had  assumed  that  it 
was  not  raised.  Mr.  Palmer^  finding  that  I  had  not 
noticed  the  point  in  my  judgment,  very  properly  called 
my  attention  to  it.  Having  looked  into  the  matter, 
I  am  of  opinion  that  I  have  no  jurisdiction  as  to  the 
costs.  The  question  depends  upon  the  statute,  which 
gives  a  certain  jurisdiction  to  this  Court,  by  way  of 
petition,  and  acting  under  it,  the  Court  is  not  exercising 
its  ordinary  jurisdiction,  in  which  it  has  a  jurisdiction 
to  dispose  of  costs.  In  looking  through  the  statute, 
1  find  no  clause  in  it  which  gives  any  power  upon 
the  subject;  nor  does  it,  from  the  nature  of  the  relief 
afforded  by  petition,  involve  incidentally  that  power: 
it  differs  in  fact  materially  from  the  Trustee  Relief  Act 
of  10  &  11  Vici.  in  this  respect.  I  should  not  have 
made  the  observations  I  did,  respecting  the  merits,  if 
1  had  thought  the  question  did  not  arise,  but  I  should 

have 


600 


CASES  IN  CHANCERY. 


1867. 

In  re 
Prim  R  oil. 


have  disposed  of  it  at  once  upon  the  question  of  jar»- 
diction.  However,  I  still  abide  by  the  observations  I 
made  as  to  the  general  merits,  but  upon  the  qaestion 
of  jurisdiction,  I  am  of  opinion,  upon  the  terms  of  the 
statute,  that  I  have  no  power  to  order  Respondents 
to  pay  any  costs  of  the  improper  resistance  or  of  the 
improper  proceedings  which  may  have  made  an  appli- 
cation to  the  Ck)urt  necessary.  .The  result  must  be, 
that  I  must  make  an  order  for  the  appointment  of  new 
trustees,  as  prayed,  but  I  shall  make  no  order  as  to 
costs. 


NoTB. — In  R  nibsequent  cflae  of  In  re  Woodhtim*i  Will^  22nd  Mty, 
1857,  I  De  G,Sr  Jonei,  333,  the  Lord  Chancellor  Rod  iMrd  JuMiicet 
decided,  thflt  the  Court  hfls  jurisdiction,  under  Rnother  Act  (the  Trustee 
Relief  Act,  10  &  1 1  VicL  c.  96),  to  RWRrd  costs  agRinst  r  trustee,  who 
hfid  Rvailed  himself  of  the  provisions  of  that  Act  by  paying  the  tniat 
fund  into  Court,  Rnd  thus  submitted  himself  to  the  jurisdicUon. 


Feb.  25. 

A  creditors' 
deed  wrs  exe- 
cuted in  1849, 
The  Plaintiff, 
R  creditor  who 
hRd  executed 
the  deed,  in- 
sisted on  an 


FIELD  i;.  COOK. 


/^N  the  24th  of  February,   1849,  Jb^n  Oootherulge 

^^^  assigned  his  property  to  the  Defendant  Cook  for  the 

benefit  of  his  creditors.    The  deed,  however,  provided 

**  that  no  one  of  the  creditors  should  be  entitled  to  receive 

any  part  of  his  share  of  the  estate  and  effects  thereby 

alleged  settled   assigned,  until  such  time  as  every  such  creditor  should 
account,  Rnd 
refused  to  ve- 
rify his  claim, 
as  required 
by  the  deed, 
A  dividend 
was  paid  the 
other  cre- 
ditors in 
1 854,  and  in 
1856  the 

Plaintiff  instituted  a  suit  for  the  performance  of  the  trusts  of  the  creditors'  deed.  There 
being  no  valid  settled  account,  the  Court  held  that  the  Plaintiff  was  entitled  to  the  benefit 
of  the  deed,  but  only  on  the  terms  of  not  disturbing  any  dividend  already  made. 


first  have  made  a  solemn  declaration  or  affirmation  (if 
required),  before  some  magistrate,  that  a  debt  was  then 
justly  due  and  owing  and  that  no  security  or  satisfac* 
tion  whatsoever  had  been  received  for  the  same,  other 
than  and  except  such  security  or  satisfaction  (if  any) 

as 


"  I  have  gone  through  my  account  with  Mr,  Field, 
and  am  perfectly  satisfied  therewith,  and  it  has  been 
agreed  upon  between  us  at  the  sum  of  120/.  lOs.  up  to 
this  day ;  and  it  has  also  been  agreed,  that  I  am  to  pay 
him  6/.  per  cent,  interest,  from  the  date  hereof,  on  the 
said  amount,  until  paid,  and  also  to  give  him  a  mort- 
gage on  my  property,  if  he  desires  it,  to  further  secure 
the  said  amount,  with  the  usual  covenants  therein,  the 
expense  of  which  I  undertake  to  pay.  Dated  this  20th 
day  of  February,  1849. 

"  John  Gootheridge" 

There 
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as  should  be  expressed  in  such  solemn  declaration  or  1867. 
affirmation,  and,  at  the  same  time,  to  make  his  or  their 
election,  and  either  wholly  reject  or  accept  such  security 
in  full  satisfaction  of  his  or  her  debt,  and  in  full  dis- 
cbarge thereof."  And  it  was  thereby  further  agreed 
and  declared,  by  and  betwen  the  parties  thereto,  ''  that 
if  any  of  the  creditors  of  Gootheridge  should  refuse  to 
come  in  and  execute  the  said  deed,  or  otherwise  accede 
thereto,  within  three  months  after  the  day  of  the  date 
thereof,  then  and  in  such  case,  all  the  dividends  on  such 
debts  respectively  should  be  paid  to  Gootheridge" 

About  the  same  time  Gootheridge,  who  was  indebted 
to  the  Plaintiff,  as  his  solicitor,  settled  and  signed  an 
account  and  agreement,  which  was  as  follows  : — 

Mr.«/bAn  Gootheridge,  in  account  with  G.  V.  Field. 

1840,  Feb.  20th.— To  amount  of  Mr.  G.^ 
Ventris  Field's  account  delivered,  I 
for  business  matters  and  journies,  >  120  10  0 
&c.,  moneys  lent  and  advanced  up  I 
to  this  day,  £120 :  10«.         .        .j 

£120  10  0 
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1867.  There  was  soine  doubt  m  to  wben  tbis  document 

aignedy  and  tbe  Court  decided  that  it  conU  not  stand  af 
a  settled  acconnt  as  against  the  other  creditors. 


F1B1.P 
Cottx. 


The  Plaintiff  signed  the  deed,  and  made  repeated  ap- 
plications to  the  Defendant  in  1852  and  the  foUowiag 
years  for  an  aooouot  and  payment.  The  Defendant,  in 
reply  to  the  fteqnent  applioatioAS  of  the  Plaintiff,  rer 
quired  him  to  furnish  the  particulare  of  has  claim,  and  a 
satisfiBictory  deckrstion  as  to  his  debt.  Thia  the  Plaio- 
tiff  never  complied  with,  relying  and  insbting  on  hb 
alleged  settled  account.  In  the  meantime  dividends  had, 
in  1864,  been  paid  to  the  other  creditors,  who  had  aub- 
ataatiated  their  debts  to  the  aatirfaction  of  the  trustee. 

Ultimately,  in  May,  1866,  the  Plaintiff  filed  this  bill 
for  tbe  performance  of  the  trusts  of  the  creditocs'  deed, 
and  for  payment  to  himself  and  the  other  creditors  of 
their  debts. 

Mr.  R.  Palmer  and  Mr.  H.  Corj/y  for  the  Plaintiff. 

Mr.  Sehn/n  and  Mr.  Druee,  for  (lie  Defendant,  ar- 
gued, let  That  the  Plaintiff  had  not  acceded  to  the 
deed,  but  had  acted  in  opposition  to  it ;  2nd.  That  he 
had  not  given  the  Defendant  satisfactory  evidence  of 
his  debt ;  3rd.  That  the  alleged  settled  account  was  not 
signed  on  the  day  it  was  dated,  and  was  not  binding; 
4th.  That  tbe  Plaintiff  could  not  question  the  payments 
already  made  under  the  deed  and  before  he  had  placed 
himself  in  a  position  to  entitle  himself  to  the  benefit  of 
its  provisions. 

Mr.  R.  Palmer  in  reply. 

Field  V.  Titmuss{a);  Watson  v.  Knight  (fi);  Bush  v. 

Shipman 

(a)  1  Sim.  (jY.  5.)  218.  (b)  19  Beav.  369. 
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Shipman(a);   Johnson  v.  Kershaw  {b),  and  Gould  v.        1867. 
Robertson  (c)  were  cited. 

The  Master  of  the  Rolls  (having  decided  that  the 
Plaintiff  was  entitled  to  the  benefit  of  the  creditors' 
deed,  and  that  tb«  alleged  settled  account  was  not 
binding  on  the  creditors)  proceeded  : — 

The  next  question  is,  whether  the  Plaintiff  is  entitled 
to  disturb  any  settlement  that  bas  taken  place.  He 
always  insisted  fhat  this  was  a  settled  account,  and  all 
the  material  letters,  written  in  the  years  1862,  1853, 
1B54,  prore  that  the  contest  was,  whether  this  was  a 
settled  ticcoant  or  not.  In  1852,  -a  dnidend  was  de- 
clared, but  Ae  correspondence  slill  went  on,  the  trustee 
resisted  this  b«ng  taken  as  a  settled  account;  the 
diridend  was  not  paid  until  1854,  and  a  subsequent 
payment  was  made  at  the  end  of  that  year.  How  long 
was  the  trustee  to  delay  paying  the  dividend  ?  He  con- 
tested this  being  a  settled  acacount,  while  jPteU,  insisting 
thai  it  was,  took  no  steps  whatever  to  settle  the  que»- 
tion,  although  the  payment  of  the  dividends  was  stopped 
for  two  years.  In  my  opinion,  the  trustee  was  justified 
in  making  the  payment  to  the  other  creditors,  and  I 
think  that  it  would  not  be  just  to  make  the  trustee 
personally  bear  the  amount  of  the  dividends^  which 
would  be  the  effect  of  allowing  the  Plaintiff  to  disturb 
what  has  taken  place. 

I  am  therefore  of  opinion,  that  the  Plaintiff  is  enti- 
tled to  the  benefit  of  the  deed,  and  being  of  opinion 
that  the  agreement  dated  the  20th  of  February^  1849, 
and  signed  by  Gooiheridge,  is  not  to  be  deemed  a  settled 
account,  I  must  direct  the  accounts  against  the  Defend- 
ant«  but  not  disturbing  any  dividend  already  made. 

(fl)  14  Sim.  239.  (c)  4  De  G.  ^  5.  509. 

(6)  1  i)e  G.  4-  S.  260. 
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Maif  8. 

An  attachment 
was  issued  hy 
mistake  into  a 
county  in 
which  the  De- 
fendant, (who 
was  abroad,) 
had  not  re- 
sided, and  a 
return  of  "  nan 
ett  inveniui  " 
made.    The 
Court  ordered 
a  sequestra- 
tion. 


HODGSON  V.  HODGSON. 

T>  Y  the  decree  made  in  July,  1856,  the  Defendant 
"^  William  Hodgson  was  ordered  to  pay  120/.  into 
Court,  and  to  pay  the  costs  of  the  suit. 

Previous  to  the  decree,  the  Defendant  had  gone  to 
Australia.  The  Plaintiff,  by  mistake,  issued  an  attach- 
ment into  the  county  of  Westmorland,  instead  of  into 
the  county  of  Lancaster,  in  which  the  Defendant  had 
resided  before  going  abroad,  and  a  return  had  been 
made  of  non  est  inventus. 


Mr.  Karslahe  moved  that  a  sequestration  might  issue, 
without  a  return  to  an  attachment  in  the  county  of  Xait- 
caster.    He  cited  Buttler  v.  Mathews  (a). 


The  Master  of  the  Rolls. 

It  would  be  an  idle  form  to  issue  another  attachment. 
Take  the  order. 

(a)  19  Bern.  549. 
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The  LONUON  AND  BRIGHTON  RAILWAY  COM- 
PANY  V.  The  SHROPSHIRE  UNION  RAILWAY, 
&c.  COMPANY. 

rpHE  Haberdashers'  Company  were  the  governors  of  The  trutteei  of 

-*•   Jones's  charity  at  Monmouth,  and  also  of  Adams's  {^?  ""^J^lJif^, 

charity  at  Newport  purchased  one' 

estate  on  behalf 
of  the  two  cha- 
The  Brighton  Railway  Company  took  lands  belong-  ritiea,  out  of 

ing  to  Jones*s  charity,  and  the  purchase-money  was  money  paid 

paid  into  Court  and  invested,  and  (two  purchases  having  into  Court  by 

been  made)  there  remained  in  Court  the  sum  of  7,800/.  railway  com- 

rity  lands  taken 

The   Shropshire   Union    took    lands    belonging    to  ^cm^^The^ 

Adams's  charity,  and  the  purchase-money  was  paid  into  proceedings  to 

Court  and  invested  in  1,938/.  Consols.  apportion  the 

estate  were 
consolidated. 
The  Haberdashers'  Company  being  desirous  of  invest-  Held,  that  the 

ing  the  money  belonging  to  both  charities  in  the  lands  S^t  proceed- 
of  a  Mr.  Pa/in,  which  were  about  to  be  sold,  presented  '"g*  ^ere  pay- 
two  petitions  for  that  purpose.    When  the  petitions  railway  com- 

came  before  the  Court  on  the  30th  of  Jw/y,  1856,  the  P«nie»  equally, 

^  andnotinpro- 

proceedmgs  were  consolidated,  and  one  order  made  on  portion  to  the 

both  petitions,  giving  the  Petitioners  leave  to  bid  7,600/.  ^""®*' 

for  the  lands.    They  accordingly  agreed  to  purchase 

them  for  the  sum  of  7,460/» 

By  an  order  of  the  1st  of  April,  1856,  the  contract 
was  ordered  to  be  carried  into  effect,  and  an  inquiry  was 
directed  as  to  the  title,  and  proper  conveyances  were 

to 
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to  be  made  to  the  Haberdashers'  Company,  as  governors 

of  the  two  charities ;  and  it  was  ordered,  that  the  lands 

and  Brighton  ^^^  ^^^  purchase-money  should  be  apportioned  between 

C*'^  A^T     ^^^  ^^^  charities.    The  Chief  Clerk  approved  of  the 

V.  title,  and  he  apportioned  107  acres  to  Joneses  charity, 

s^rb^Umwh  *"^  ^*  "'^  ^^  Adam9'$  cbarity,  and  he  apportroned 

Railway,  &e.  5,788/.  of  the  purehase-money  to  Joneses  charity,  and 

Company,     j  g^g/.  to  Adamii  charity. 

The  case  now  came  before  the  Coort  as  to  tfie  costs 
of  the  proceeding. 

Mr.  ShapteTf  for  the  Haberdashers'  Company,  asked 
for  all  the  costs,  according  to  the  Lands  Clanses  Act, 
1845(a).  That  the  costs  of  the  separate  conveyances 
should  be  paid  by  each  company,  and  that  those  of  the 
joint  proceedings  shovld  be  apportioned  between  them. 

Mr.  Sovitt,  for  the  Brighton  Company,  argued,  that 
the  costs  of  the  joint  proceedings  ought  to  be  divided 
equally  between  the  two  companies. 

Mr.  Joliffe^  for  the  Shropshire  Union,  insisted,  that 
they  ought  to  be  paid  in  the  proportion  of  the  purchase- 
moneys  attributable  to  the  two  charities,  (u  e.)  in  the 
proportion  of  5,788Z.  to  1,672/. 

It  was  also  argued  that  the  Haberdashers'  Company 
ought  not,  originally,  to  have  presented  two  petitions. 

The  Master  of  the  Rolls. 

I  think  the  costs  of  the  joint  proceedings  ought  to  be 

divided 

(•)  a  ft  9  Viei.  c.  1  %  s.  80. 
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divided  equally  between  the  two  companies.     It  is  the 

only  mode  of  dividing  them.  _ 

^  °  The  London 

and  Brighton 
I  do  not  think  that  two  petitions  were  improper.  Railway 

— «. 

NoTS.— 800  InrtThB  Manehetigf,  ^c.  RMikaasf  Cetiip^  21  B&m.  IGB.    g„,^g  Union 

Railway,  &c 

CdHPANT. 


LARABIE  V.  BROWN.  1857. 

Jpril  23. 
rpHIS  was  an  interpleader  suit.  The  Plaintiffs  were  Leayt  to  filt 
"^  resident  at  Nantes,  and  therefore  unable  to  make  ^j|/^  wtSoiit 
the  usual  affidavit  of  no  colksion,  which,  by  the  prac-  5*®  ."^  *®* 

QWlfc  or  BO 

tice,  ought  to  be  annexed  to  the  bill.  coUiuion  (the 

Plaintiff  heiBg 

abroad)  mfutM 

Mr.  A.  H.  Louis  applied  to  the  Court  for  leave  to  61e  bj  tht  Maittr 

the  bill  without  the  affidavit,  stating  that  the  case  was  ^/tll^\y 

urgent,  a  special  injunction  being  necessary.  th«  Court  of 

Appeal,  tul^ 
ject  to  all 

See  Jlfiz/orrfon  Pleading  (a);  Metcalfr.  Hervey{b);  q"«t»on«- 
Stevenson  V.  Anderson  (c);  Wood  y.  Lyne{d)\  Bignoht 
Y.Audland{e). 

The  Master  of  the  Rolls  said  that  it  was  contrary 
to  the  established  practice,  and  that  he  could  not  make 
a  precedent. 

(a)  Page  143  (4th  ed.)  {d)  A  De  G.  ^  Sm.  16. 

(6)  1  Va.  fffi.  248.  (e)  11  Sim.  23. 

(c)  2  Kef.^fi.410. 


Note.— The  Lard  Chancellor  and  Lordi  Jutticet  pennitted  the  bill 
to  be  filed,  aubject  to  all  objections  thereto  by  demurrer.  1  De  Gex 
if  JoneSf  204. 
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O'CONNOR  r.  SIERRA  NEVADA  COMPANY. 

AprU23. 
A  Plaindfi;      rpHE  bill  was  filed  in  November,  1856.    In  January, 
to  GStSS,"*  1867,  the  Plaintiff  went  to  California,  and  on 

was  ordered  to  the  26th  of  February,  1867,  he  was  ordered  to  give 
give  tecarity  ^ 

for  ootti.  Two  secunty  for  costs, 
nonthfl  after- 
wards, the 

^*!3i^*  Mr.  Rodwell  now  moved  that  the  security  might  be 

the  Plaintiff     given  within  a  limited  time,  or  that  the  bill  might  be 
iSJh^idthin  dismissed.    He  cited  Giddinge  ▼.  Giddingsfa). 
a  limited  time. 

or  that  the  hill       ,,      „,,  .,      , 

might  be  die-        Mr.  Hobhouse,  contra,  said,  that  two  months  only 

Siuhi  m^^  ^^^^  elapsed,  and  that  it  was  not  sufficient  to  enable  the 

tion  was  pre-    parties  here  to  communicate  with  the  Plaintiff, 
mature. 

The  Master  of  the  Rolls  held  that  the  application 
was  premature. 

(a)  10  Betw.  29. 


NoTE.--^ee  same  cajaefposi,  18th  November,  1857. 
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Bbtwben 
ROBERT  KNIGHT  (since  deceased)  and  his  Exe- 
cutors (by  amendment),  and  RICHARD  TOM- 
KINSON Plaintiffs, 

GEORGE  BOWYER,  JOHN  THOMAS  GROVES 

and  EMMA  his  Wife,  CHARLES  PUGH,  The 

Rev.  GEORGE  FRAZER  MATHEWS  and  ANN 

MARTHA  his  Wife,  late  ANN  MARTHA  BRID- 

GER,    EDWARD    KYNASTON    BRIDGER, 

WILSON    LOMER,    CHARLES    BRIDGER, 

CHARLES  KING,  ALEXANDER  DONOVAN, 

SAMUEL  STURGIS,  WILLIAM  WHITFIELD, 

HARRIETT  HUNTINGFORD  (since  dis- 

missed),  JOHN  SAMUEL  BOWLES,  GEORGE 

WARNER,  The  Rev.  JOHN  TUNNARD,  Clerk, 

JOHN  TAYLOR,  JOHN  MATTHEWS,  and  Sir    J%  i,  2, 4, 

GEORGE  BOWYER,  Baronet  .     .Defendants.       /'^ 

June  8, 

July  1. 

rriHE  present  suit  arose  out  of  the  complicated  matters  An  annuity 

which  have  several  times  been  before  the  Court,  J^ffStaxei 


in  the  suits  of  Hele  v.  Lord  Bexley  (a).  "  «»cept  the  ^ 

property  tax,' 
and  the  deed 

The  length  of  the  case  renders  it  convenient  to  adopt  con^n«^  « 
°  .  .        '^    proTiio,  that 

the  careful  statement  of  the  facts  contained  in  the  In  caae  the 

judgment  ;--^„. 

duced,  tbe  re- 
(a)  Reported  11  Bfo».537;  15  Bfflr.340;  17  Bfflr.l4,& 20  Bfiw.127.  duction  ihould 

enure  to  the 
benefit  of  the.  grantor.    This  proviso  was  omitted  in  the  memorial.    Held,  that  tbe 
memorial  was  BufHcient. 

If  a  Bolicitor  purchase  from  his  client,  and  institute  a  »uit  against  third  parties  to 
enforce  his  right,  the  objection  to  the  transaction,  on  the  ground  of  its  being  a  pur* 
chase  by  a  solicitor  from  his  client,  cannot  be  maintained  by  such  third  parties. 

Annuitants  upon  an  estate,  relating  to  which  and  to  the  incumbrances  on  which 

VOL.  XXIII.  R  R 
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1867.      judgment  of  the  Court,  and   which,  with  some  few 
additions  from  the  pleadings,  was  as  follows: — 


Knioht 
and  Otben 


Sir  George  Botcyer^  the  Defendant,  was,  in  and  prior 
BowYBR  to  the  year  1814,  equitable  tenant  for  life,  without 
impeachment  for  waste,  of  the  Radley  Estate,  subject 
to  four  incumbrances  affecting  it  These  incumbrances 
were,  first,  a  mortgage  for  9,560/ ,  which  was  vested  in 
Lady  Henrietta  Bowyer^  (since  deceased,)  for  her  life, 
with  the  absolute  interest  in  reversion  in  Sir  George 
Bowyer.  Secondly,  7,126/.,  due  to  the  four  brothers 
and  sisters  of  Sir  George  Bowyer  (being  the  residue  of 


suits  were  pending  in  this  Court,  sold  their  interests,  the  purchaser  and  the  annui- 
tants instituted  this  suit  to  enforce  their  claim.  Held,  that  this  transaction  was  free 
from  champerty. 

When  the  owner  of  an  estate  contracts  for  valuable  consideration  with  his  mortga- 
gees to  put  a  man  in  possession,  and  directs  him  to  apply  the  rents  in  payment  of  the 
interest  on  the  first  mortgage,  and  then  the  interest  on  the  second,  the  mortgagor  cannot 
afterwards  urge,  that  the  Statute  of  Limitations  excludes  the  second  mortgagee, 
because  the  rents  were  no  more  than  sufficient  to  pay  the  first,  and  the  second  mort- 
gagee had,  for  more  than  twenty  years,  received  nothing. 

In  Juntt  1814,  Sir  G.  B.  granted  six  annuities,  and  executed  a  receiTorsbip  and  trust 
deed  to  secure  them.  By  the  former,  the  receivers  were  to  receive  the  rents  of  estate, 
"  in  trust"  to  pay  the  six  annuities,  and  also  other  annuities  thereafter  to  be  granted ; 
and  by  the  trust  deed,  the  estate  was  conveyed  to  a  trustee  to  secure  the  same  annui- 
ties, la  AuguMi  following.  Sir  G.  B.  granted  three  other  annuities,  and  he  executed 
a  deed  of  direction,  requiring  the  receivers  and  the  trustee  to  pay  all  the  nine  annui- 
ties. Notice  was  given  to  the  receivers  and  trustee.  The  receivers  remained  in  poa- 
session,  but  the  rents  were  insufficient,  and  for  forty  years  the  three  annuitants  received 
nothing.  They  then  filed  a  bill  to  enfproe  their  claimsL  Held,  that  they  were  not 
barred  by  the  Statute  of  Limitations. 

Sir  G.  B.,  being  tenant  for  life  in  possession,  and  also  absolutely  entitled  in  re- 
mainder, after  the  death  of  his  mother,  to  a  sum  of  9,560/.,  which  was  the  first  charge 
on  the  estate,  panted  an  annuity  secured  on  his  life  estate,  and  by  the  grant  he 
coyenanted  asamst  all  charges.  After  the  death  of  his  mother,  held,  as  agatnat  Sir 
G.  B.,  that  the  annuity  had  priority  over  the  interest  of  the  9,560i.,  but  that  it  was 
not  a  charge  on  the  carpui  of  that  fund,  for  interest  paid  on  it  after  the  death  of  his 
mother,  to  the  detriment  of  the  annuitant ;  held,  also,  that  the  same  equity  aflTected 
both  a  purchaser  from  Sir  George  with  notice  of  the  annuity  and  also  volunteers  under 
such  purchaser. 

The  rule,  that  a  purchaser  has  constructive  notice  of  the  rights  of  the  tenant,  is 
not  limited  to  the  terre-tenant,  who  is  in  the  actual  occupation,  but  it  extends  also  to 
theperson  who  is  known  to  receive  the  rents  from  the  occupier  of  the  land. 

Tne  purchaser  of  a  charge  upon  an  estate  had  notice  that  the  rents  were  received 
by  A,  B.,  and  not  by  the  owner  of  the  estate.  Held,  that  the  notice  that  the  tenants 
paid  their  rents  to  a  person  other  than  the  owner,  was  notice  of  the  instrument  by 
which,  they  were  compelled  so  to  pay  them,  and  of  the  rights  of  all  parties  thereunder. 
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a  charge  of  10,000/.).  Thirdly,  an  annuity  o(30L  to  an 
annuitant  (since  deceaaed).  And  Fourthly  and  lastly,  an 
annuity  of  250/.  to  Lady  Anne  Botcyer,  who  was  also 
since  dead.  While  Sir  George  was  so  entitled,  a  person 
named  Donovan,  obtained  judgment  against  him  in 
respect  of  securities  for  three  annuities,  the  considera- 
tion for  which  was  7,758/. ;  these  were  entered  up  in 
March,  18U. 


1857. 


Knioht 
and  Others 

o. 

BOWTBR 

and  Others 


On  the  26th  of  June,  1814,  Sir  George  Bowyer 
In  consideration  of  15,994/.,  granted  six  annuities  to  six 
persons,  who  were  called  "  the  six  annuitants." 

To  secure  them,  he,  on  the  28th  of  June,  1814,  exe- 
cuted a  deed,  to  which  the  six  annuitants  were  parties, 
by  which  he  appointed  Ballachy  and  Ralfe  receivers 
of  the  RadUy  Estate  for  the  purpose  of  paying  these 
annuiUes.  This  deed,  which,  in  the  argument,  was  re- 
ferred to  as  ''  the  receivership  deed,**  was  made  between  The  receiver- 
Sir  George  Bowger  of  the  first  part,  the  six  annuitants  of  '^ 
the  second,  third,  fourth,  fifth,  sixth  and  seventh  parts, 
and  Ballachy  and  Ralfe  of  the  eighth  part.  It  recited 
the  annuities ;  it  then  recited  an  agreement,  that  it  should 
be  lawful  for  Sir  George  Bowyer,  by  mortgage  or  grant 
ctf  annuities,  to  raise  any  further  sum,  not  exceeding  in 
the  whole,  (including  the  considerations  for  the  six 
annuities  already  granted,  and  including  also  any  judg- 
ments which,  at  the  time  of  such  further  sums  being 
raised,  might  be  available  against  the  said  heredita- 
ments,) the  sum  of  20,000/.,  and  that  such  further 
grantees  of  annuities  or  mortgages  should  stand  and  be 
entitled,  pari  passu,  with  the  six.  The  indenture  then 
recited  the  six  annuities,  and  was  witnessed,  that  in 
consideration  of  the  sum  paid,  Sir  George  Bowyer,  with 
the  consent  of  the  six  annuitants,  appointed  Ballachy 
and  Ralfe,  and  the  survivor  of  them,  his  receivers,  agents 
R  R  2  and 
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1867. 

KwiOBT 

aodOlbeit 

9, 
BoWTBft 

andOchm. 


and  attorneys,  in  the  name  of  him  Sir  Gtorye  JBowfer 
to  asky  demand,  collect  and  receive  all  the  rents  of  the 
estate  charged  with  the  payment  of  the  annuities,  and 
take  all  lawful  steps,  by  action,  distress  or  otherwise, 
to  obtain  payment  thereof;  and  he  directed  the  tenants 
to  pay  to  BaUaehy  and  Ralfe,  and  declared  that  their 
receipts  should  be  good  discharges  to  the  tenants.  The 
indenture  then  went  on  to  declare,  that  all  the  rents 
and  profits  so  to  be  received  by  BaUachy  and  Ralft 
should  be  applied  upon  and  for  the  trusts,  intents  and 
purposes  after  mentioned,  that  is  to  say,  upon  trust 
first  to  pay  taxes  and  rates,  in  the  next  place  to  pay 
the  interest  on  the  10,000/.  (this  was  the  charge  of 
which,  as  already  mentioned,  7,126/.  alone  remained 
chaiged  on  this  estate),  the  two  annuities  of  260/.  and 
30/.  (both  of  which  were  now  extinct)  (a),  and  in  the 
next  place,  to  pay  to  the  six  annuitants,  and  such  other 
grantees  of  annuities  and  mortgagees  as  might  advance 
any  further  sum  or  sums  of  money  on  the  security  of 
the  said  hereditaments,  pursuant  to  the  terms  of  the 
proviso  already  mentioned,  all  their  annuities  pari  passu  ; 
and,  lastly,  that  they  should  pay  to  Sir  Oearge  Bowyer, 
or  his  assigns,  or  to  such  person  or  persons  as  he 
or  they  should  order  or  direct,  the  clear  residue  of 
the  rents  and  profits,  and  that  out  of  such  residue 
should  be  deducted  a  commission  of  6/.  per  cent  on 
the  gross  amount  received,  and  also  the  costs  and  ex- 
penses to  which  the  receivers  might  be  put.  The  inden- 
ture contained  a  covenant  by  Sir  Oeorge  Bowyer^  that 
he  would  not  revoke  the  powers  and  authorities  therein 
contained  without  the  consent  of  the  six  annuitants, 
and  further,  that  if  BaUachy  and  Balfe,  or  either  of 
them,  should  die  or  refuse  or  become  incapable  of  act- 
ing, Sir  George  Bowyer  would  appoint  such  other 
person  or  persons  in  their  place,  as  the  six  annuitants, 

or 
(a)  OmittiDg,  therefore,  the  iDterest  on  the  9,560^    See  poit,  p.  643. 
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or  the  major  part  of  them,  should  appoint,  and  in  case        1867. 
of  refusal  or  neglect  by  Sir  George  Bowyer  to  make      ^"^^"^"^ 
any  appointment,  then  that  the  six  annuitants  might    andOtben 
themselves  appoint  the  persons  to  receive.  .  ^ 

and  Others. 
Upon  the  same  day  (the  28th  of  June,  1814),  Sir 
George  Bowyer  executed  another  deed,  called  ''  the  The  truit 
trust  deed,"*  by  which  he  appointed  Edward  Bridget,  in 
a  particular  event,  a  trustee  of  the  Radky  Estate.  This 
deed  was  made  between  Sir  George  Bowyer  of  the  first 
part,  the  six  annuitants  of  the  six  following  parts,  and 
Edward  Bridget  of  the  eighth  part.  It  recited  "  the 
receivership  deed,"  and  an  agreement  made  when  the 
annuities  were  granted,  that  the  hereditaments  charged 
with  the  annuities  should  be  conveyed  to  the  use  of 
Edward  Bridger,  his  heirs  and  assigns,  upon  the  trusts 
for  better  securing  the  payment  of  the  six  annuities, 
and  also  any  other  annuities,  or  the  interest  of  any 
mortgages  which  might  thereafter  be  charged  upon  the 
hereditaments  under  the  proviso  already  mentioned. 
The  indenture  witnessed,  that,  in  consideration  of  the 
sums  paid  for  the  purchase  of  the  six  annuities.  Sir 
George  Bowyer  conveyed  the  Radky  Estate,  and  all 
his  estate,  right,  title  and  interest  therein,  to  hold  to 
Edward  Bridger,  his  heirs  and  assigns,  during  the 
life  of  Sir  George  Bowyer,  subject  to  the  charges  of 
10,000/.  and  the  two  annuities  of  260/.  and  30/.,  upon 
trust  to  permit  Sir  George  Bowyer  to  receive  the  rents 
until  default  should  be  made  in  payment  of  some  one 
of  the  six  annuities  or  other  annuities  to  be  granted  as 
aforesaid,  for  the  space  of  sixty  days,  and  thereupon, 
in  trust  to  sell  the  said  hereditaments,  and  stand  pos- 
sessed of  the  proceeds,  and  apply  the  same,  first,  in 
payment  of  expenses,  then  to  pay  the  six  annuitants  and 
subsequent  annuities,  and  subject  thereto  for  Sir  George 
Bowyer,  his  executors,  administrators  and  assigns. 

Under 
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1857. 

KmoHT 
and  Otben 

V. 
BoWTEft 

and  Othen. 


Under  these  deeds,  BaUachy  was  put  into  possession 
of  the  rents  as  receiver. 

Sir  George  JBowyer  afterwards  borrowed  of  Knight, 
Bernard  and  King,  (who  are  hereinafter  referred  to  as 
"  the  three  annuitants/')  the  further  sum  of  3,997/.  by 
way  of  annuity,  on  the  security  of  his  life  interest  in 
the  Radley  Estate,  and  in  consideration  thereof.  Sir 
George  Boun/er,  by  three  several  indentures,  dated  re- 
spectively the  30th  day  of  August,  1814,  granted  to 
Knight,  Bernard  and  King  three  several  annuities  of 
285/.,  142/.  105.,  and  142/.  10«.,  for  his  Sir  George 
Bowyer's  life,  issuing  out  of  and  charged  upon  his  life 
interest  in  the  Radley  Estate.  In  each  of  these  annuity 
deeds  it  was  recited,  that  Sir  George  Bowyer  was,  under 
the  settlement,  seised  of  the  RadUy  Estate  for  an  estate 
of  freehold,  during  his  life,  without  impeachment  of 
waste,  subject  to  the  sum  of  10,000/,,  and  interest 
charged  thereon,  for  the  portions  of  the  younger  children 
of  the  late  Baronet,  and  to  the  annuity  of  250/.  to  Lady 
Bowyer.  And  in  each  of  the  three  annuity  deeds.  Sir 
George  Bowyer^  for  himself,  his  heirs,  executors  and 
administrators,  covenanted  to  pay  the  three  annuities 
thereby  granted,  and  that  he  had  good  right  to  grant 
the  three  annuities  respectively,  and  the  powers  and 
remedies  for  compelling  payment  thereof,  and  to  chaise 
the  same  upon  the  Radley  Estate,  and  that  the  said 
estate  should  continue  charged  with  the  said  three  an- 
nuities, and  liable  to  distress  and  entry  for  the  recovery 
of  the  same,  and  that  free  and  clear,  and  freely  and 
clearly,  and  absolutely  exonerated  and  discharged  by 
Sir  George  Bowyer,  his  heirs,  executors  or  administra- 
tors, well  and  sufficiently  saved,  defended,  kept  harm- 
less, and  indemnified,  of,  from  and  against  the  charges 
and  incumbrances  thereinbefore  mentioned  and  recited, 
and  all  other  charges  and  incumbrances  whatsoever. 

The 
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The  ''three  annuitants'*  (as  the  Court  heM)  had 
constructive  notice  o(  Donovan's  judgment  at  the  time 
they  advanced  their  moneys  and  therefore  that  more    gnd'otheii 
than  20,000/.  had  been  raised  by  Sir  Oeorge  Boteyer,  v* 

at  the  time  he  granted  the  three  annuities.  ^^^  Otheit. 

A  memorial  of  each  of  the  ''  three  annuities"  was 
inrolled  under  the  Act  63  Geo*  3,  c.  141,  the  validity 
of  the  memorials  were,  however,  questionedy  and  the 
facts  relating  to  them  were  as  follows : — 

The  annuity  of  286/.  to  Knight  was,  by  the  grant, 
payable  without  any  deduction  in  respect  of  any  taxes 
charged  upon  the  hereditaments  or  upon  Knight^  *'  save 
and  except  the  property  tax,"  and  the  deed  contained 
the  following  proviso : — ''  In  case  the  present  or  any 
future  tax  in  the  nature  of,  or  similar  in  principle,  to 
the  present  tax  upon  property  or  income  shall  be  either 
partially  reduced  in  amount  or  totally  repealed,  then 
and  in  that  case,  and  so  often  as  such  partial  reduction 
or  total  repeal  shall,  from  time  to  time,  take  place,  the 
antiuity  hereby  granted  shall,  during  the  continuance  of 
such  abatement  or  extinguishment  of  such  tax,  (but  not 
during  any  other  period,)  be  reduced  in  precisely  the 
same  ratio  and  degree,  it  being  the  true  intent  and 
meaning  of  these  presents,  that  he  the  said  Sil*  Oeorge 
JBowyer  shall  be  benefited  by  any  abatement  or  repeal 
of  such  property  or  income  tax,  in  respect  of  the  said 
annuity  of  142/.  10«.,  and  not  the  said  John  Knight.*' 

In  the  memorial  this  proviso  was  omitted ;  and  in  the 
ninth  column  of  the  form  prescribed  by  the  Act  of  Par^^^ 
liaroent,  **  the  amount  of  annuity  or  rent-charge  "  was 
stated  simply  to  be  **  286/.  a  year,"  and  no  mention 
whatever  was  made  in  the  memorial  of  the  property  or 
income  tax. 

The 
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The  property  tax  ceased  id  1816,  and  the  annuity  of 
285/.  became  thereby  reduced  to  256/.  lOs.,  and  it  was 
therefore  insisted  that  the  annuities  were  void  under  the 
63  Geo.  3,  c.  141 .  The  other  two  annuities  to  Barnard 
and  King  were  open  to  the  same  objection* 


The  deed  of 
durectioD. 


On  the  same  day  (30tb  of  August^  1814),  Sir  George 
JBawyer  executed  a  deed  (called  ''  the  deed  of  direetion"*) 
to  the  two  receivers,  Ballachy  and  Ralfe,  and  to  Bridger, 
directing  them  to  pay  certain  rents  of  the  Radley  Estate 
to  the  '*  three  annuitants.''     This  deed  was  made  be- 
tween Sir  Oeorge  Bovoyer  of  the  first  part,  and  the 
three  annuitants  of  the  second,  third  and  fourth  parts. 
It  recited  the  grants  of  the  six  annuities,  *^  the  trust 
deed"  of  even  date,  and  ''  the  receivership  deed"  and 
next  the  grant  of  the  three  annuities,  and  then  it  was 
witnessed,  that,  for  the  several  considerations  in   the 
three  grants  expressed,  and  in  pursuance  of  the  recited 
agreement  of  Sir  George  Bowyer^  in  that  behalf  therein 
mentioned,  Sir  George  Bowyer  thereby  authorized,  em- 
powered, required  and  directed  Ballachy,  Ralfe  and 
Bridger  J  respectively,  to  exercise  the  power  and  autho- 
rities in  them  respectively  reposed,  by  virtue  of  the  trust 
indentures  and  the  said  receivership  deed  respectively, 
for  the  purpose  of  raising  and  paying  not  only  the  an- 
nuities to  the  "  six   annuitants,"   but  also  the  three 
annuities  to  Knight,  Bernard  and  King^  respectively. 
And  to  make  such  payments  unto  the  six  annuitants 
and  Knight,  Bernard  and  King,  respectively,  of  their 
several  annuities,  pari  passu,  and  without  any  preference 
or  priority  whatsoever.    And  further,  Sir  George  Bowyer 
thereby  directed  Ballachy ^  Ralfe  and  Bridger,  to  with- 
hold from  him  the  payment  of  every  part  of  the  trust 
moneys  which  might  come  to  their  hands,  by  virtue  of 

the 
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the  several  trusts  aforesaid^  until  Knight,  Bernard  and 
King,  as  well  as  the  six  annuitants,  should  be  respec- 
tively fully  paid  all  arrears  of  their  annuities.  And 
lastly.  Sir  George  Bowyer  thereby  covenanted  with 
Knight,  Bernard  and  King,  that  Ballachy,  Ralfe  and 
Bridger  would  act,  in  all  respects  touching  the  premises, 
pursuant  to  the  directions  and  authority  by  him  Sir 
George  Bowyer  to  them  given. 

Notice  of  this  deed  was  given  to  Bridger,  Ballachy 
and  Ralfe,  immediately  after  the  execution  of  it.  The 
way  in  which  this  notice  was  dealt  with  by  Messrs. 
Ballachy  and  Bridger  appeared  by  a  letter  addressed 
by  them  to  the  solicitor  of  the  three  annuitants,  dated 
the  29th  of  October,  1816:— 

^'  There  are  some  arrears  due  to  the  first  class  of 
annuitants,  after  payment  of  which,  there  seems  no 
objection  to  apply  the  surplus  of  the  timber  money  in 
hand  towards  payment  of  the  arrears  of  the  second 
class,  upon  an  indemnity/' 

Donovan  afterwards  gave  notice  of  his  claim.  On 
this  being  received,  Messrs.  Ballachy  and  Bridger  wrote 
to  the  solicitor  of  the  three  annuitants  on  the  27th  of 
November,  1816,  as  follows : — 

"  Having  received  a  regular  notice  from  Mr.  Dono* 
van,  we  cannot  consent  to  distribute  any  more  money 
till  we  have  learnt  the  extent  of  his  claim,  which  we 
will  make  a  point  of  inquiring  into." 

Their  next  letter,  of  the  18th  of  December,  1816,  was : 
— "  We  have  both  been  out  of  town,  or  you  would  have 
received  an  earlier  answer  to  your  favour  of  the  8th  inst. 
We  have  no  wish  whatever  to  give  Mr.  Donovan  a  pre- 
ference to  the  three  last  annuitants;  but  we  do  not  feel 
justified  in  dis«tributing  the  timber  money  in  hand,  even 
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with  an  iodemtiityi  until  Mr.  Dtmovan^a  claim  is,  in 
some  manner,  disposed  of.  We  are  as  anxious  as  your- 
self to  avoid  getting  into  Chancery,  bat  when  Mr. 
Donovan  is  threatening  a  suit  in  Equity,  on  one  side, 
and  the  three  last  annuitants  holding  out  the  same 
threat  on  the  other,  you  will  admit  we  cannot,  with 
safety,  part  with  the  money,  until  we  know  who  are 
strictly  entitled  to  it.  If  that  can  by  any  means  be 
ascertained,  or  if  any  arrangement  with  Mr.  Donovan 
can  be  effected,  so  that  the  money  can  be  applied  with- 
out risk,  we  shall  be  extremely  glad,  as  we  are  willing 
to  concur  in  any  plan  that  can  with  safety  be  adopted. 
We  fear  Mr.  Donovan^i  claim  has  been  the  means  of 
preventing  Sir  Oeorge^s  family  agreeing  to  our  propo- 
sals." 


On  the  5th  of  February^  1817,  another  letter  was 
written  (or  Ballachy  and  Bridger,  as  follows : — "  I  have 
to  beg  pardon  for  not  having  answered  your  letter  before ; 
but  I  put  it  in  my  pocket  with  the  intention  of  calling 
on  you  in  my  way  to  Southampton,  but  could  not.  The 
last  rents  received  on  Sir  Oeorge  Bowyer*B  account  will 
be  distributable  immediately  after  the  11th  of  next 
month,  some  of  the  tenants  having  given  bills  fbr  their 
rent,  which  will  not  become  due  till  then." 


The  rents  of  the  estate  were  actually  received  either 
by  BaUachy  or  by  Bridger,  down  to  the  death  of 
Bridger,  in  1846.  They  were,  however,  insufficient, 
after  paying  the  interest  on  the  prior  charges,  to  pay 
Donovan  and  the  '^  six  annuitants,"  and,  thereupon,  on 
the  31st  of  March,  1817,  an  arrangement  was  come  to 
between  Donovan  and  the  six  annuitants,  as  to  the 
manner  in  which  the  rents  should  be  apportioned  be- 
tween them.  In  June,  1819,  the  "  six  annuitants"  gave 
Ballachg  and  Bridget  a  bond  of  indemnity  against  the 

consequences 


CASES  IN  CHANCERY. 


610 


consequences  of  their  so  paying  the  rents.  The  agree- 
ment was  acted  on,  and  was  communicated  to  the 
"  three  annuitants." 

AAer  the  death  of  Bridgety  in  November ^  1846,  the 
rents  were  received  by  his  son,  Edward  KynoMUm 
Bridger,  for  one  year;  after  which,  Mr.  George Bawger, 
the  first  tenant  in  tail,  entered  into  possession  and  re* 
ceived  the  rents  of  the  estate,  under  an  assignment  of 
the  mortgage  of  9,560/. 

The  facts  relating  to  Mr.  George  Bowyer's  title  to 
this  charge  were  as  follows :— Lady  Henrietta  Bowyer 
was  entitled  to  this  charge  for  her  life,  and  the  absolute 
reversion  in  it  was  vested  in  her  son.  Sir  George  Bow^ 
yer.  On  the  15th  of  JIfay,  1837,  Sir  George  Bowyer, 
for  valuable  consideration,  assigned  his  interest  in  this 
charge  to  his  mother,  Lady  Henrietta  Bowyer,  abso« 
lutely.  By  deed,  two  days  afterwards,  Lady  Henrietta 
Bowyer  assigned  the  whole  charge  to  two  trustees,  in 
trust  to  pay  the  interest  to  herself  for  her  life,  with 
remainder,  during  the  joint  lives  of  Sir  George  Bowyer 
and  Lady  Ann  Bowyer,  for  the  separate  use  of  Lady 
Ann  Bowyer;  and  after  the  decease  of  the  survivor  of 
herself  and  Lady  Ann,  to  the  Defendant  Mr.  George 
Bowyer  absolutely.  Lady  Ann  Bowyer  died  in  1844, 
whereupon  the  annuity  to  her  of  250/.,  charged  on  the 
property,  ceased,  and  Lady  Henrietta  Bowyer  died  on 
the  15tb  of  November,  1845,  when  the  interest  in  the 
reversion  of  the  mortgage  of  9,560/.  became  absolute. 

The  '^  three  annuitants*'  received  from  Sir  George 
Bowyer  the  first  two  quaiterly  payments  of  the  annuities, 
but  had  received  nothing  since. 

Many  complicated  and  expensive  proceedings  had 
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been  had  ia  this  Court|  but  which  had  proved  inef* 
fectuaL  The  first  suit  of  Hele  v.  Lord  Bexley(a\  was 
instituted  in  Aprils  1829,  by.  a  subsequent  incumbrancer 
on  the  Radley  Estate,  and  a  leasehold  estate,  called 
''  The  Sunningwett  Estate."  Under  it  long  accounts 
were  taken,  and  the  priorities  of  the  incumbrancers 
ascertained,  and  their  rights  declared,  but  all  in  vain ; 
for  in  1853,  the  Lords  Justices  declared,  on  appeal,  that 
Sir  Oearge  Bowyer^  in  consequence  of  his  absence,  was 
not  bound  by  any  of  the  proceedings. 


A  compromise  was  effected  between  Mr.  George 
Bowyer  and  ''  the  six  annuitants,"  and  their  annuities 
became  vested  in  him. 

The  present  Plaintiffs  were  Knight^  one  of  *'  the 
three  annuitants,*'  and  TomkiA9on,  who  had  purchased, 
for  a  small  sum,  the  other  two  annuities  granted  to 
Barnard  and  King^  and  which  had  been  assigned  to 
him  by  an  indenture  of  the  20th  July^  1862,  partially 
in  trust  for  some  solicitors,  who,  it  was  said,  though 
the  fact  was  not  proved,  had  purchased  from  their 
clients. 


The  present  Plaintiffs  were  Defendants  to  Hele  v. 
Lord  Bezley(a);  but  now  alleging  their  inability  to 
obtain  their  rights  in  that  cause,  they  instituted  the  pre- 
sent  suit  on  the  11th  of  January,  1866,  questioning  the 
payments  to  Donovan  and  the  six  annuitants  to  their 
prejudice,  and  seeking  to  make  Bridger  and  his  repre- 
sentatives liable ;  praying  a  declaration,  that  upon  the 
death  of  Lady  Henrietta  Bowyer,  the  mortgage  of 
9,660/.  belonged  to  Sir  Oeorge  Bowyer,  and  that  Mr. 

George  Bowyer  was  a  trustee  thereof,  and  for  a  decree 

of 
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have  the  accounts  taken  of  the  rents  of  the  estate  >-■^/-'^ 

received  by  Bridget  and  Mr.  George  Bcwyer: — for  their  an/chhew 

application  in  payment  of  the  Plaintiffsi  and  for  the  v. 

ascertainment  of  the  rights  and  interests  of  the  several  ^^  othen. 
parties  on  the  estate. 

Immediately  before  the  hearing,  the  Plaintiffs  aban- 
doned their  claim  to  rank,  pari  passu^  with  ''  the  six 
annuitants;"  and  it  being  objected  that  the  solicitors 
interested  in  the  three  annuities  were  not  parties,  the 
Plaintiffs'  Counsel  were  instructed  to  appear  for  them, 
and  to  consent  to  be  bound  by  these  proceedings. 

Mr.  Selwyn  and  Mr.  TT.  //.  Clarke^  for  the  Plaintiffs. 

The  Attorney  General  (Sir  R.  Bethell),  Mr.  Teed  and 
Mr.  Goldsmid,  for  Sir  George  Bowyer. 

4 

Mr.  RoU  and  Mr.  Wichens,  for  Mr.  George  Boun/er. 

Mr.  Llotfd  Bnd  Mr.  JDruce,  for  Lomer. 

Mr.  R.  Palmer  and  Mr.  Giffard,  for  E.  K.  Bridget. 

Mr.  Bagshawe  and  Mr.  Jestell,  for  C  Bridger. 

Mr.  FoUett  and  Mr.  Freeling,  for  Donovan. 

Mr.  Lee  and  Mr.  Osbom,  for  Sturgis,  the  assignee  of 
Carter. 

Mr.  Shapter,  for  Groves  and  wife. 

Mr.  Speed,  for  Whitfield. 

Mr.  Boyle,  for  King. 
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Mr.  Hetheringion^  for  Bowks  and  others. 

Mr.  SeboyHj  in  reply. 

The  points  raised  were  as  follows : — 

Ist.  That  the  annuities  granted  to  the  three  annui- 
tants were  void  for  want  of  a  proper  memorial.  On 
this  point  the  following  authorities  were  cited  :  53  Geo. 
3y  c.  141 ;  Howey.  Synge  (a) ;  Readshaw  ▼.  Balden  {fi) ; 
Bleamire  v.  Barfoot  (c) ;  Eark  v.  Browne  {d) ;  Friar  t. 
Wilkinson  (e) ;  Nash  v.  Oodmond  (J) ;  Ex  parte  iP  Ken- 
^*^(^)>  Wood  ▼.  PerroU{h);  Cane  v.  Lovelace  {i); 
Crowther  v.  Wentworth  {h). 


2nd.  That  the  Plaintiffs,  claiming  under  an  invalid 
purchase  by  solicitors  from  their  clients,  could  not 
maintain  the  suit ;  Wood  v.  Downes  (/). 

3rd.  That  the  Plaintiff  Tomkinson^  and  his  cestui  que 
trusty  had  been  guilty  of  champerty,  by  purchasing  the 
matter  in  litigation,  and  that  therefore  they  have  no 
relief  for  claims  arising  out  of  such  a  transaction ;  28 
Edw.  I,  c.  11 ;  Stanley  v.  Jones {m)\  Prosser  v.  Ed- 
monds {n);  Williams  y.  Protheroe{o);  Cholmondely  v. 
Clinton  (p);  Cockell  v.  Taylor  {g);  Harrington  v. 
^'Ony  (r) ;  Hartley  v.  Russell  (s) ;  Hunter  v.  Daniel  (0* 


4thly.    That  the  Statute  of  Limitations  was   a  bar 

to 


(a)  15  Eatt,  440. 

(b)  4  Taunt.  57. 

(c)  6  Ibid,  504. 

(d)  10  Ad.  ^  E,  412. 

(e)  Unreported  (1821). 
W)  1  B.  ^  Ad.  634. 
(g)  4  Tauni.  323. 

(h)  5  J  B.  Moore,  63. 
(i)  2  B.  *  Ad.  767. 
(ilcj  6  fi.  4^  C.  366. 


(/)  18  Ff«.  120. 
(in)  7  Biffg.  (O.  S.)  869. 
(n)  1  7011.4-  C.  481. 
(o)  5  Biitg.(0.&)  309. 
(p)4B/jgA.  1,96. 
(9)  15  Bfflo.  103. 
(r)  2  M^L  4  JL  590. 
(s)  2  Sim.  ^  5e.  244. 
(0  4  Hare,  420. 
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to  the  Plaintifift'  claim ;  3  &  4  WUL  4,  c.  27,  ss.  3,  25 ; 
Jame$  v.  Salter  (a) ;  Francis  v.  Graver  (6) ;  Phillipo  v. 
Muuning^(c);  Zaw  ▼<  Baftgell(d)\  Burroughs  y. 
JteCreigihi{e};  wd  that  after  forty  years  the  Plaintiffs' 
claiaps  must  be  presumed  to  be  satisfied;  Pickering  ▼. 
Lord  Stamford  (J);  or»  at  all  eveots,  that  the  stfitute 
limited  the  Plaintiffs'  demand  to  six  years'  arrears  of  their 
annuities  ;  Chappell  v.  Rees  (g) ;  Cox  ▼•  Dolman  (A) ; 
Hughes  V.  Williams  (i) ;  Snow  ¥.  Booth  (i).  As  to  this, 
it  was  said,  on  the  one  hand,  and  on  behalf  of  the  Plain-^ 
tiffsy  that  a  valid  trust  had  been  created  in  favour  of  the 
**  three  annuitants;"  that  the  estate  had  all  along  been 
in  possession  of  the  trustees,  who  had  never  and  couM 
not  repudiate  the  trust;  Young  v.  Lord  Waterparh(iy^ 
Sione  v,  Ood/reg  (m) ;  and  that  the  possession  and 
application  of  the  rents,  so  far  as  possible,  had  been  io 
accordance  with  the  trusts,  and  not  adverse;  Bwrrell 
r.  Lord  I^emont(n);  Raffeig  v.  Kingip)^  Wgnne  v. 
Stga^  {ff).  On  the  other  band,  the  Defendants  con- 
tended, that  the  estate  had  been  in  the  possession  of 
Bridger^  as  the  mere  agent  of  the  owner;  Garrard 
V.  Lord  Lauderdale  (^)  I  or  as  trustees  in  an  inde- 
pendent matter,  and  for  other  parties ;  Knight  v.  Mar- 
joribanhs  (r) ;  and  that  such  a  possession  would  not 
give  to  the  three  annuitants  any  such  rights  as  would 
except  them  from  the  operation  of  the  Statute  of  Limi- 
tations; Marshall  y,  Stadden(s)\  Dove  v.  Everard{t). 

6thly. 


(a)  2  Bing.  (N.  C.)  505;  3 

(b)  5  Hare,  »9. 

(c)  2  Myi,  4  Cr,  309. 

(c)  1  J.  4-  L.  290. 
(f)2  Vet.jun. 272, 280 ;  S. C, 
4  Bro.  C.  C.  214. 
(g)  1  De  G.,  Af.  4  G,  393. 
(A)  2  De  G.,  Jii.SfG.  592. 
(i)  3  Afae.  4*  Gor,  683. 
(k)  2  Kay  4-  J.  132. 


(/)  13  Sim,  199. 

(m)  5  De  G.,  M.  if  G.  76. 

(n)  7  Bfov.  205,  235. 

(o)  1  Keen,  601,  618. 

(;i)  2  PAii/.  303. 

(9)  3  iSim.  1,  and  2  Kusf.  4r 
ilf.  451. 

(r)  11  fifffif.  322;  5.  C.,  2 
3l<ic. 4  Got.  10;  2  H<i//<^  ri0.3O8. 

(«)  7  iJflrfl,  428. 

(/)  1  Ru$$.  4  M.  231 ;  5.  C, 
Tamlyn,  376. 
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^■^■^"^^      the  death  of  Lady  Bowyer^  when  Sir  Oeorge  Bowyer 

and  oZben  l>ecame  absolutely  entitled  to  the  charge  of  9,660/ ,  it 
^-  was  not  competent  for  him  to  set  it  up  as  against  his 

and  OthaiB.  incumbrancers ;  Oiler  ▼•  Lord  Vaux{a) ;  and  that  by  force 
of  Sir  George  Boicyer^ 8  co^tn^vktA  for  title  and  indem- 
nityi  contained  in  the  deeds  granting  the  three  annuities, 
those  annuitants  were  entitled  to  the  benefit  of  the 
corpus  of  the  charge ;  or  at  all  events,  that  no  inte- 
rest could  be  charged  against  them  in  respect  of  it 
during  the  continuance  of  these  three  annuities.  That 
Lady  Henrietta  Bowyer  was,  in  respect  to  the  capital 
sum  of  9,560/.,  equally  bound  by  this  equity,  she  having 
notice,  both  actual  and  constructive,  of  the  rights  of  the 
annuitants,  and  being  bound  by  all  the  rights  and  equi- 
ties of  the  trustee  in  possession,  and  of  those  whom  be 
represented ;  Jones  ▼.  Smith  (i) ;  Bailey  ▼•  Richard- 
son {c)\  Daniels  v.  Davison  {d)\  Barnhart  v.  Oreen- 
shields{e);  and  that  Mr.  George  Bowyer ,  who  was  a 
mere  volunteer  under  her,  was  in  no  better  position. 

As  to  costs,  Gabriel  v.  Slurgis  (/),  Hursty. Hurst  (g). 
Ford  V.  The  Earl  of  Chesterfield {h)  were  cited. 

The  Mast£R  of  the  Rolls  reserved  judgment. 


June  8,  jT^  Master  of  the  Rolls. 

This  case  raises  several  questions  of  great  importance, 
which  depend  partly  on  an  accurate  examination  of  the 
documents  in  evidence;  these  I  shall  state  more  fully 

as 


(a)  2  Kaj(4'J.  650,  and  CDe 
G.,  M.  d  G.  638. 
(6)  1  Harf,43;  1  PA.  244. 
(c)  9  Hart,  734. 
(rf)  16  Ve$.  249. 


(f)  9  Moore,  P.  C.  C.  18. 
(/)  5  Ware,  97. 
ig)  16  beav.  372. 
(h)  16  Bern.  516. 
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as  I  discuss  the  various  points  raised  and  argued  before 
me  at  the  bar. 

If  the  matter  were  recenti  it  would  be  reasonably 
clear,  that  subject  to  the  objections  which  may  be  urged 
against  them  as  to  the  frame  of  the  suit,  the  Plaintiffs 
would  be  entitled  to  the  general  account  they  ask. 
Whether,  in  taking  that  account,  they  would  be  entitled 
to  have  the  payments  for  interest  on  the  9,660/.,  or  any 
of  these  payments,  disallowed,  would  depend  upon  the 
case  they  could  make  out  on  the  deeds  to  establish  any 
such  right.  Besides  resisting  this  claim  generally,  the 
various  Defendants  on  the  record  raise  many  objections 
to  the  relief  sought  by  the  Plaintiffs,  any  one  of  which, 
if  it  succeeds,  would  be  fatal  to  their  claim.  I  shall 
examine  these  in  their  order,  and  refer  to  the  facts  as 
applicable  to  each,  as  being,  in  my  opinion,  more  con- 
sistent and  more  likely  to  make  my  judgment  less 
ambiguous,  than  if  I  had  first  stated  all  the  facts  gene- 
rally which  bear  on  each  of  these  questions.  The 
objections  raised  are, — 
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1st.  That  the  annuities  granted  to  the  three  annui- 
tants are  void  for  want  of  inrplment  of  proper  memorials 
of  the  annuities. 

2nd.  That  the  Plaintiffs,  or  at  least  Tomkinson  and 
his  cestuis  que  trust,  are  guilty  of  champerty,  by  reason 
of  their  having  purchased  a  matter  in  litigation. 

3rd.  That  the  Statute  of  Limitations  of  3  &  4  Will.  4, 
c.  27,  is  a  bar  to  the  Plaintiffs*  claim. 


If  all  these  objections  are  overcome  by  the  Plaintiffs, 
there  remains  the  question  which  the  Plaintiffs  have 
to  establish,  viz.,  whether  in  taking  the  account  they 

VOL.  xxiii.  8  s  seek^ 
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eeeky  they  are  entitled  to  have  any  special  directions  on 
the  subject  of  the  interest  of  9,570/.,  and  whether  the 
Defendant  George  Bowyer  is  not  entitled  to  claim  in- 
terest on  that  charge  in  priority  to  any  of  these  an- 
witieB. 

On  the  first  point,  as  to  the  inrolment  of  the  memorial 
of  the  annuity,  I  think,  on  reference  to  the  statute  of 
63  Oeo.  3,  c.  141,  that  this  is  an  accurate  memorial  of 
the  deed ;  the  amount  of  the  annuity  is  correctly  stated. 
In  Bleamire  v.  Barfoot{fl\  to  which  I  was  referred, 
the  Court  held,  that  an  incomplete  statement  of  a  pro- 
mise contained  in  the  deed,  ret^pecting  the  insurance 
of  the  house  charged  with  the  annuity,  and  assigned 
to  a  trustee  for  that  purpose,  did  not  invalidate  the 
deed.  Here,  the  deed  correctly  states  the  amount  of 
the  annuity  payable  to  the  grantee,  which  was  so  much 
after  deducting  the  property  tax ;  the  annuity  was  never 
to  be  more ;  it  might  be  less,  if  the  property  tax  were  in- 
creased, but  if  not  taken  off,  the  annuity  was  always  to 
remain  the  same.  In  Cane  v.  Lovelace  (fi),  it  was  held 
unnecessary  to  notice,  in  the  memorial,  a  covenant 
which  was  to  this  effect,  viz.,  that  if  the  grantor  went 
abroad,  whereby  the  expense  of  insuring  his  life  would 
be  increased,  then  that  the  extra  premiums  might  be 
deducted  out  of  the  dividends  of  the  stock  assigned  to 
secure  the  annuity,  and  that  if  these  dividends  were 
not  sufficient  for  that  purpose,  then  that  the  grantor 
would  pay  such  further  sum  as  might  be  necessary  for 
that  purpose.  I  think  that  a  stronger  case  than  the 
present,  and  no  case  has  been  cited  to  me  where  such 
an  omission  has  been  considered  fatal,  unless  the  case 
of  Friar  v.  Wilkinson  (c)  be  one  of  that  description. 

Friar 


(a)  6  Ttmni.  504. 

(6)  2  Barn  Sf  Ad.  767. 

(e)  Unreported,  V.  C.  £.,  Mt 


May,  1821,  Reg.  Lib.  1820^., 
foL  1376. 
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Friar  v.  Wilkinson  is  not  reported  either  in  print  or 
in  MS.,  the  case  is  cited  from  the  proceedings  in  the 
cause  filed  in  the  Chancery  offices,  but  it  is  extremely 
difficult  to  rest  saTely  on  a  case  not  reported  by  any 
competent  person,  and  in  which  the  grounds  of  the 
decision  are  to  be  picked  out  of  the  facts  appearing  on 
the  recorded  proceedings,  while,  if  the  case  had  been 
reported,  it  might  appear  that,  in  truth,  some  other  mat* 
ter  than  the  reason  supposed  was  the  principal  cause  of 
the  dismissal  of  the  bill.  If  the  case  had  been  seriously 
argued,  it  would  probably  have  been  reported,  and 
being  a  question  of  law,  it  would  probably  have  been 
sent  for  the  decision  of  a  Court  of  Common  Law,  as 
was  done  in  the  case  of  Bleamire  v.  Bnrfoat  by  Sir 
WilUam  Chant.  On  the  statute,  I  think,  the  memorial 
is  not  defective;  no  case,  by  which  I  can  satisfy  myself 
that  the  point  was  solemnly  decided  otherwise,  has  been 
cited  to  me ;  and  the  current  of  the  reportc'd  authorities 
runs  the  other  way. 
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No  question,  in  my  opinion,  can  arise  as  to  the  other 
deed,  called  the  deed  of  direction.  In  the  first  place, 
it  is  memorialized,  the  necessity  of  which  might,  on  the 
authorities,  have  been  questioned,  and  the  only  objection 
made  to  the  memorial  is,  that  the  consideration  for  grant- 
ing the  annuity  is  not  mentioned  in  it,  but  as  it  is  not 
the  deed  granting  the  annuity,  but  only,  if  anything,  a 
collateral  security,  the  consideration  is  not  required  to 
be  stated  in  the  memorial  of  it,  such  consideration 
having  been  stated  properly  in  the  memorial  of  the  deed 
granting  the  annuity. 

I  think,  therefore,  that  the  first  objection,  that  the 
annuities  were  void  ub  initio^  for  want  of  a  proper  me- 
morial, cannot  be  sustained. 


8S2 
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The  second  objection,  that  the  PlaintifTs  cannot  8us> 
tain  the  suit  by  reason  of  champerty,  in  my  opinion, 
also  fails.  In  considering  this  objection,  I  lay  aside  the 
argument  urged  before  me,  that  this,  being  a  purchase 
by  a  solicitor  from  his  client,  cannot  be  sustained. 
That  objection  is  one  which  the  client  is  the  person  to 
maintain,  and  it  cannot,  in  ray  opinion,  be  raised  by  a 
third  person  in  this  suit.  This  being  so,  the  objection 
resolves  itself  into  this:— that  two  persons,  being  an- 
nuitants on  an  estate,  relating  to  which  and  the  incum- 
brances on  which,  suits  are  pending  in  this  Court,  ha?e 
sold  their  interests  to  certain  other  persons,  who  have, 
with  the  third  annuitant,  instituted  this  suit  to  enforce 
their  claims.  This  appears  to  me  to  be  quite  clear  from 
the  objection  of  champerty.  Harrington  v.  Long  {a) 
lays  down,  that  a  person  may  sell  or  buy  an  interest 
which  is  the  subject  of  a  suit  in  Equity.  Practically, 
it  is  done  daily,  and  were  it  otherwise,  a  serious  diflS- 
culty  would  be  imposed  in  the  way  of  persons  who  might 
be  parties  to  a  suit  in  Chancery,  by  fettering  their 
power  of  dealing  with  their  property.  None  of  the 
cases  cited  establish  the  point  contended  for.  Wood  v. 
Downes  {b)  was  a  case  of  the  invalidity  of  a  purchase 
by  a  solicitor  from  his  client,  in  a  suit  instituted  to  set 
it  aside,  a  question  which,  as  I  have  stated,  does  not 
arise  here ;  and  no  argument  can  properly  be  sustained 
on  the  statute  of  32  Hen.  8,  c.  9,  on  bracery  and  the 
buying  of  titles,  which  statute  relates  to  titles  to  lands. 
This  is  the  ordinary  case  of  an  incumbrancer,  who  sells 
his  incumbrance,  the  right  to  do  which  and  to  purchase 
which  is  not,  either  by  statute  or  common  law,  affected 
by  the  circumstance  that  the  incumbrance  is  the  subject 
of  a  suit  in  Equity.  I  think  it  unnecessary  to  dwell 
longer  on  this  point,  because,  in  fact,  if  it  could  be 

sustained. 


(a)  2M,Sf  K,  590. 


{b)  18  Vtu  120. 
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Bustainedi  which  in  my  opinion  it  cannot,  it  would  not 
preclude  the  necessity  of  my  dealing  with  the  rest  of 
the  case,  as  the  original  annuitant  Knight^  or  his  repre- 
sentatives, are  co- Plaintiffs,  who  have  not  sold  his 
annuity,  and  misjoinder  of  Plaintiffs  has  ceased  under 
the  late  statute  (a)  to  be  an  objection  fatal  to  the  further 
prosecution  of  a  suit  in  Equity. 
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The  next  objection,  viz.,  that  relating  to  the  Statute 
of  Limitations,  is  of  a  much  more  serious  character; 
and  which  has  been  urged  with  great  force,  and  requires 
very  careful  consideration.  The  three  annuities  were 
granted  in  August^  1814,  two  quarters  of  the  annuities 
only  have  been  paid,  so  that  no  payment  has  been 
made,  in  respect  of  them,  since  March,  1815,  and  the  bill 
was  filed  in  January,  1855,  nearly  forty  years  afterwards. 
Prima  facie,  this  is  a  bar  to  the  Plaintiffs*  demand 
under  the  statute  of  3  &  4  Will.  4,  c.  27,  unless  the 
facts  of  the  case  bring  it  within  the  savings  clause  of 
that  statute. 

This  question  depends  upon  the  effect  of  three  deeds, 
called  the  "  receivership  deed,"  the  "  trust  deed,**  and 
the  '*  deed  of  direction**  The  two  first  deeds  were  of 
even  date  with  the  six  annuities — [His  Honor  staled 
the  effect  of  the  receivership  and  trust  deeds  {b),  and 
then  stated  the  effect  of  the  deed  of  direction :] — Notice 
of  this  deed  was  given  to  Bridger,  Ballachy  and  Ralfi 
immediately  after  the  execution  of  it.  The  way  the 
notice  was  dealt  with  by  Ballachy  and  Bridger  appears 
from  a  letter  of  the  29th  of  October,  1816,  addressed  to 
the  solicitor  of  the  three  annuitants— [£?w  Honor  read 


{a)  15  &  16  Vict,  c  86,  t.  49.        (6)  See  ante^  pp.  611  and  613. 
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it  (a).] — Afterwards,  Donovan  gave  notice  of  his  claim ; 
upon  this  being  received,  the  following  letters  were 
written  by  £allachy  and  Bridger  to  the  solicitors  of 
the  three  annuitants — [^w  Honor  read  the  letters  of 
the  27th  of  November,  1816,  and  I8th  of  December^ 
1816 (J).]— The  rents  of  the  estate  were  not  sufficient, 
after  paying  the  interest  of  the  prior  charges,  to  pay 
Donovan  and  the  six  annuitants,  who  thereupon  came 
to  an  arrangement  as  to  the  manner  in  which  the 
rents  should  be  apportioned  between  them,  and  in  June, 
1819,  they  gave  Ballachy  and  Bridger,  a  bond  of  in- 
demnity for  their  so  paying  the  rents.  This  agreement 
was  acted  upon,  and  was  communicated  to  the  three 
annuitants,  who  had,  through  their  solicitor,  construc- 
tive notice  of  JDono{;an'«  judgment,  at  the  time  when 
they  advanced  the  money  for  the  purchase  of  their 
annuities.  They  must,  therefore,  be  taken  to  have 
been  cognizant  of  the  effect  of  that  judgment,  which 
was,  that  the  20,000/.,  the  limit  of  the  charges  to  be 
paid  pari  passu  with  the  six  annuitants,  was  already 
exhausted,  before  they  purchased  their  annuities.  They 
were,  therefore,  unable  to  contest  the  right  of  the  six 
annuitants  to  be  paid  in  priority  to  them.  The  rents 
of  the  estate  were,  as  I  have  before  observed,  received 
by  Bridger  until  his  death  in  November,  1846,  and  after 
bis  death,  for  one  year,  by  his  son,  since  which  time,  they 
have  been  received  by  the  Defendant  Mr,  George  Bow* 
yer.  Since  Mr.  George  Bowyer  has  been  in  possession, 
there  can  be  no  doubt  but  that  his  possession  has  been 
adverse,  but  this  is  not  sufficiently  long  to  create  a  bar 
under  the  statute,  and  the  question  is,  whether  the 
possession  was  adverse  during  the  time  that  the  rents 
were  received  by  Edward  Bridger, 

For 


(a)  See  onfe,  p.  617. 


{b)  Ante,  p.  617. 
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For  this  purpose,  the  argument  of  the  Defendants 
may  be  shortly  stated  to  be  this  : — ^They  contend,  that 
the  only  saving  under  the  statute  is  by  virtue  of  the 
25th  section,  which  is  confined  to  cases  of  express 
trust ;  that  Bridger  never  was  in  possession  as  a  trus- 
tee ;  that  the  trust  deed  was  never  acted  upon,  and  that 
his  possession  and  receipt  of  the  rents  was  merely  as 
the  agent  of  Ballacky  ;  that  Ballachy^  who  is  still  alive, 
was  the  mere  agent  or  steward  of  Sir  Greorge  Bowytt  i 
that,  therefore,  Sir  George  Bowyer  has  illways  been  In 
possession,  until  the  Defendant  Oeorge  Bowyer^  bi^ 
son,  took  the  possession  from  him,  and  that  the  graiitoi* 
of  the  three  annuities,  having  always  been  in  possession 
and  not  having  paid  a  penny  to  the  three  annuitants 
for  forty  years,  their  annuities  are  barred. 
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It  is  also  contended  by  the  Defendants,  that  by  rea^ 
son  of  Dtmovans  charge,  which  exhausted  the  20,000/., 
the  three  annuitants  were  not  within  the  scope  and 
object  of  either  the  deed  of  receivership  or  the  deed  6t 
trust ;  that  the  right  of  the  three  was  always  repddt^ 
ated,  or  at  l^ast  never  acknowledged,  by  BaUachy  or  by 
Bridger;  and  that  it  matters  little  who  has  been  in  pos^ 
session  of  the  property  and  in  receipt  of  the  rents,  if  the 
person  so  in  possession  has,  for  forty  years,  repudiated 
the  Plaintiffs'  title,  and  if  they  have  taken  no  step  to 
enforce  it.  The  Defendants  contend,  that  the  posses* 
sion  was  under  the  deed  of  receivership,  and  not  under 
the  trust  deed ;  and  they  also  further  urge,  that  it  is  a 
matter  which  bas  been  decided  by  the  Lords  Justices, 
who  have  expressed  their  opinion,  that  the  deed  of  trust 
was  never  in  fact  acted  upon. 


A  considerable  mass  of  evidence  has  been  gone  into, 
for  the  purpose  of  shewing  that  Bridger  was  in  pos- 
session as  a  trustee,  which  is  met  by  counter  evidence, 

to 


692 


CASES  IN  CHANCERY. 


1867. 

Knight 
and  Others 

V. 
BOWYER 

and  Others. 


to  shew  that  he  acted  on  behalf  of  Ballachy,  None  of 
this  evidencei  it  is  said,  was  before  the  Lords  Justices, 
nor  was  the  fact  in  evidence  before  them,  which  is 
much  relied  on  by  the  Plaintiffs,  that  Edward  K.  Brid-' 
ger,  the  son  of  Edward  Eridger,  was  in  receipt  of  the 
rents  of  the  property  for  one  year  after  his  father's 
death,  as  his  heir,  which  be  could  only  be,  on  the 
assumption  that  Edward  Bridger  was  in  possession  as 
trustee ;  and  this  is  urged  the  more,  because  such  receipt 
of  rents  not  only  did  not  appear  in  evidence  before  the 
Lords  Justices,  but  because  the  absence  of  any  such 
receipt  of  rents  was  relied  on  by  their  Lordships  as  a 
circumstance  influencing  their  view  of  the  case. 


I  have  not  thought  it  necessary  to  comment,  in  detail, 
upon  this  evidence,  or  to  attempt  to  reconcile  the  con- 
tradictions which  appear  in  it,  if  they  be  reconcileable, 
because  I  am  of  opinion  that,  assuming  the  possession 
of  the  estate  and  the  receipt  of  the  rents  to  have  been 
(hat  o{ Ballachy t  either  by  himself  directly  or  by  Bridget ^ 
as  his  agent  under  the  receivership  deed,  this  is  sufficient, 
coupled  with  their  acts  regarding  the  three  annuitants, 
to  prevent  the  statute  from  running  till  the  death  of 
Edward  Bridger,  so  as  to  bar  the  claim  of  the  three 
annuitants  against  Sir  Qeorge  Bowyer^  or  of  any  person 
claiming  through  him. 


I  think  that  the  receivership  deed,  coupled  with  the 
deed  of  direction*  created  an  express  trust  in  favour  of 
the  three  annuitants.  Sir  George  Bowyer  had  not  the 
legal  estate  in  the  Radley  property,  that  was  vested  in 
the  trustees  of  the  will  of  Sir  William  Stonehouse;  he 
bad,  therefore,  only  an  equitable  interest  for  life.  Being 
so  possessed  and  entitled,  he  put  Ballachy  in  possession 
of  the  estate,  that  is,  in  receipt  of  the  rents  and  profits 
pf  it,  he  constituted  him  his  attorney  to  receive  and 
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enforce  payment  of  the  rents  and  profits ;  he  does  this 
for  valuable  consideration,  with  the  six  annuitants,  and 
he  covenants  that  Ballachy  shall  not  be  removed  except 
at  their  appointment.  (I  use  the  name  Ballachy  alone, 
because  Ralfe,  though  associated  with  Ballachyj  never 
acted.)  He  does  all  this  by  deed,  to  which  both  the  six 
annuitants  and  Ballachy  are  parties,  and  he  directs 
Ballachy  to  hold  and  apply  the  rents  and  profits  upon 
trust  to  pay  the  rates  and  taxes,  &c.,  and  then  the  two 
annuities  and  interest  of  the  mortgages  respectively,  part 
passu,  and,  in  the  next  place,  to  pay  the  six  annuitantSi 
and  to  such  other  grantees,  annuitants  and  mortgagees, 
as  may  advance  any  further  sum  or  sums  of  money 
on  the  security  of  the  moneys,  and  pursuant  to  the 
terms  and  conditions  of  the  proviso  in  the  above-men- 
tioned grants  contained,  all  such  the  said  several  an- 
nuities and  interest  on  such  mortgages  respectively, 
pari  passu,  and  without  any  preference  or  priority  what- 
soever, according  to  the  true  intent  and  meaning  of  the 
several  grants  hereinbefore  recited;  and,  lastly,  to  pay 
the  clear  residue  to  Sir  George  Boicyer. 
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I  think  that  Ballachy,  having  after  this  accepted  the 
ofiice,  was  possessed  of  the  rents,  upon  the  express 
trusts  specified  in  that  deed,  as  long  as  it  was  in  opera- 
tion ;  that  he  would  have  been  treated  as  a  trustee  in 
this  Court ;  that  he  would  have  been  compelled  to  ac- 
count as  a  trustee,  and  was  entitled  to  the  benefits  and 
advantages  of  a  trustee  within  the  terms  of  the  deed. 
The  ultimate  trust  for  the  payment  of  the  rents  was  to 
Sir  George  Bowyer  himself  and  his  assigns.  He  there- 
fore and  his  assigns  were  some  of  the  cestuis  que  trust. 
He  assigns  all  his  interest  in  these  rents  and  profits  to 
the  three  annuitants  to  secure  their  annuities;  and,  by 
the  deed  of  direction,  he  directs  Ballachy  to  apply  the 
rents  received  by  him  in  payment  of  these  three  annui- 
ties. 
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ties.  I  think  it  immaterial  that  the  direction  given  to 
Ballaehy  and  Bridget  wag  to  pay  these  annuities  pari 
passu  with  the  six,  it  is,  in  my  opinion,  impossible  for 
Sir  George  Bowyer  to  contend,  that  if  not  paid  pari 
pasiUf  they  were  not  to  be  paid  at  all.  He  did  all  he 
could  to  give  them  that  right  of  equality,  and  if  he  had 
given  the  three  express  notice  o^  Donovan's  judgmenti 
instead  of  their  having  had  constructive  notice  of  it,  the 
effect  probably  would  have  been,  that  be  would  not 
have  got  anything  from  them,  instead  of  obtaining 
nearly  4,000/.,  in  respect  of  which  only  2861.  has  been 
paid,  and  that,  forty  years  ago.  I  also  think  it  impossi- 
ble,  with  any  show  of  justice,  to  contend,  that  because 
the  three  claimed  to  be  paid  pari  passu,  and  did  not 
claim  otherwise,  they  are  therefore  not  to  be  paid  at  ail, 
and  are  to  be  treated  as  having  had  all  claim  by  them 
absolutely  repudiated  and  rejected.  What  interest  Sir 
Oeorge  Bowyer  had  he  gave  to  the  three ;  and  they  are 
cestvis  qne  trust,  entitled  to  have  an  account  of  the  estate 
as  much  as  Sir  Oeorge  himself  has.  I  entertain  no  doubt, 
that  if  the  rents  of  the  estate  had  left  a  surplus,  after 
paying  Donovan  and  the  six  annuitants,  Ballaehy  would 
then  have  been  answerable,  in  this  Court,  in  a  suit  msti- 
tuted  by  the  three  annuitants,  and  would  have  been 
made  to  account  for  the  surplus  to  them,  and  that  Sir 
Oeorge  Bowyer  and  Ballaehy  could  not  successfully 
have  resisted  any  such  claim.  As  to  the  argument  that 
Ballaehy  and  Bridger,  even  if  they  were  trustees  for  the 
three  annuitants,  have  always  repudiated  their  claim, 
the  facts,  in  my  opinion,  disprove  it ;  for  the  letters  I 
have  read  shew,  that  they,  on  the  contrary,  admitted 
their  claim  to  be  paid,  if  there  was  a  surplus  after  satis- 
fying the  six  annuitants.  If  the  equitable  owner  of  an 
estate  contract  for  value  with  A.  and  J8.,  who  are  mort- 
gagees on  his  estate,  to  put  a  man  in  possession  of  his 
estate,  and  directs  that  man  to  receive  and  to  hold  the 
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rents  in  trust  to  pay^  firsts  the  interest  on  AJi  mort- 
gage, and  then,  out  of  the  residue,  to  B.  the  interest  of 
bis  mortgage,  and  the  rents  are  not  sufficient  to  do 
more  than  pay  A.  the  interest  due  to  him,  I  am  of 
opinion,  that  it  is  not  within  the  power  of  the  mort-* 
gagor  afterwards  to  urge,  that  the  statute  has  excluded 
B.^  because  the  rents  were  insufficient  to  do  more  than 
pay  the  interest  on  the  first  mortgage.  I  think  it  im- 
material whether  this  were  done  by  one  deed  or  by  two, 
the  mortgagor  is  a  cestui  que  trusty  all  persons  claiming 
the  estate  by,  through,  or  under  him,  are  equally  so. 
It  is  not;  in  my  opinion,  necessary  to  constitute  a  trust 
that  the  person  in  receipt  of  the  rents  of  the  estate 
should  have  the  legal  estate,  if  so,  no  equitable  owner 
could  create  a  trust.  I  admit  that  if,  expressly  or  inferen- 
tially,  the  peraon  in  possession  bad  wholly  repudiated 
the  claim  of  the  three  annuitants,  as  if  he  had  given 
them  notice  that  he  would  never  recognize  them  as 
having  any  claim  on  biro,  under  any  circumstancea ;  or 
if  there  bad  been  a  surplus  of  rents  after  paying  the  six 
annuitants,  and  BaUuchy  had  constantly  refused  to 
pay  the  three  annuitants,  the  case  would  have  been 
much  altered,  and  the  statute  would  have  barred  them : 
but  the  letters  I  have  referred  to,  in  my  opmion,  are  an 
acknowledgment  instead  of  a  repudiation  of  their  claim. 
When  there  was  no  surplus,  against  whom  were  they 
to  pi-oceed,  and  how  could  they  obtain  payment  in 
that  case?  It  is  obvious,  that  in  such  a  case,  the  prin- 
ciple laid  dpwn  by  Lord  Langdaie  in  Burrell  v.  Lord 
Egremont{a)  applies,  here,  in  consequence  of  there 
being  no  surplus,  there  was,  in  fact,  no  person  who 
could  be  made  to  pay  the  charge,  and  no  person  who, 
by  the  delay,  could  be  induced  to  believe  that  the 
charge  was  abandoned.  Were  it  otherwise,  the  posses- 
sion 

(a)  7  Beav.  335. 
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sioD  of  Ballachy  would  have  been,  if  the  three  annuities 
had  never  been  granted,  adverse  to  Sir  George  Bcwyert 
and  he  would  have  been  excluded  by  the  statute;  a 
conclusion  which  appears  to  me  to  be  impossible  to  be 
maintained  for  a  moment. 

The  same  principle,  which  is  stated  by  Lord  Langdak 
in  Burrell  v.  Lord  Egremont^  seems  to  be  recognized  in 
Pulteney  v.  Warren  (a),  where  an  account  of  mesne 
profits  was  direct<Hl  against  the  Defendants,  because 
the  act  of  the  Court  had  prevented  any  action  from 
being  brought,  as  it  appeared,  in  the  result,  wrong- 
fully. 

I  think  it  unnecessary  to  comment  on  all  the  cases 
cited  to  me  on  both  sides  on  this  question,  they, 
none  of  them,  controvert  the  principle  I  have  stated, 
which  I  think  must  govern  this  case,  and  which  may 
be  shortly  stated  thus :— I  think  that  Ballachy  was  con- 
stituted a  trustee  to  receive  and  apply  the  rents  of  this 
estate;  that  this  trust  related  not  merely  to  the  charge 
for  which  20,000/.  was  the  consideration,  but  that  it 
was  a  trust  of  all  the  rents  of  the  estate '.^^^that  Sir 
George  Botryer  declared,  that  the  three  annuitants  were 
entitled  to  the  benefit  of  that  trust,  and  that  he  thereby 
created  them  cestuis  que  trust  of  the  rents  and  profits 
received  by  Ballachy^  subject  to  the  rights  of  the  six 
annuitants,  which  he  could  not  affect.  I  am  of  opinion, 
that  this  trust  was  accepted  by  Ballachy^  and  that  the 
insufficiency  of  the  rents  has  alone  prevented  the  three 
annuitants  from  deriving  any  benefit  from  the  rents  so 
received,  and  from  enforcing  their  claims  to  the  present 
time.  I  am  also  of  opinion,  that  Sir  George  Bowyer  is 
estopped,  by  the  terms  of  the  deed  itself,  from  denying 
that  trust,  and  the  claims  of  the  three  annuitants  under 

it, 
(a)  6  Ftt.  72. 
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it,  and  the  deed  of  direetioD ;  and  that  this  estoppel 
not  merely  binds  him,  but  that  it  also  necessarily  binds 
all  persons  claiming  through  him. 

I  think  it  scarcely  necessary  to  notice  the  argument 
that  was  urged,  that  no  person  is  within  the  express 
trust,  except  the  person  whose  name  is  in  the  instru- 
ment creating  the  trust ;  the  assigns  of  the  cestui  que 
trust  are  mentioned  in  the  instrument,  and  if  the 
argument  goes  beyond  that,  to  which  this  is  an  answer, 
then  it  destroys  itself,  because,  in  that  case,  no  cestui 
que  trust  could  ever  assign  his  interest,  which  is  mani- 
festly erroneous.  I  think,  also,  as  I  have  already  stated, 
that  this  question  never  came  before  the  Lords  Justices, 
and  that  it  is  wholly  untouched  by  any  observations 
which  fell  from  their  Lordships  in  the  judgment,  of 
which  the  shoHrhand  writer  s  notes  are  before  me. 
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The  next  question  is,  whether  the  interest  on  the 
9,660/.  charge  can  be  allowed  in  account  against  these 
three  annuities,  and  if  so,  to  what  extent?  It  is,  of 
course,  clear,  that  the  three  annuitants  took  subject  to 
that  charge,  as  far  as  regards  any  interest  in  it  prior  to 
that  of  Sir  George  Buwyer,  therefore  all  payments  to 
Lady  Henrietta  Bowyer  are  perfectly  good.  After  her 
death  a  different  question  arises.  If  the  reversion  in 
this  charge  bad  not  been  sold  by  Sir  George  Bowyer^  it 
would,  on  her  death,  have  vested  in  him  absolutely.  If 
that  event  had  occurred,  as  he  represented  the  estate  to 
be  free  from  any  such  incumbrance,  and  covenanted 
against  any,  he  could  not  be  allowed  to  claim  anything 
in  respect  of  it,  as  against  the  three  annuitants.  They 
had,  however,  notice  of  the  deeds  creating  this  incum- 
brance, and  all,  therefore,  that  they  had  to  rely  upon 
was  the  covenant  of  Sir  George^  that  no  incumbrance, 
other  than  the  three  specified,  should  affect  their  an« 

unities; 
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nuitieft;  that  is,  in  fact,  that  if  in  existence,  it  shoald  be 
paid  out  of  other  Rources  up  to  the  death  of  Lady  Hen-* 
rietta  Bowyer.  The  failure  to  provide  for  the  payment, 
out  of  some  other  fund  or  some  other  estate,  did  not 
create  more  than  a  mere  personal  liability  of  Sir  Oeorge 
Bowyer  for  the  non*performance  of  his  'Covenant  It 
cannot,  therefore,  during  that  time,  aifect  the  pay- 
ments of  the  receivers,  or  the  accounts  they  may  have 
to  render  of  the  rents  and  profits  of  the  estate  and  of 
their  application  thereof,  for  they  were  compellable  to 
make  such  payments.  The  three  annuitants  must  be 
taken  to  have  been  cognisant  of  those  accounts,  in  fact, 
the  principle  of  my  decision  is,  that  they  were,  and 
were  admitted  to  be,  entitled  to  see  them,  and  know 
what  rents  were  received,  and  how  they  were  applied ; 
but  admitting  this  to  be  so,  the  contention  of  the  Plain- 
tiffs is,  that  the  three  annuitants  are  entitled,  as  against 
Sir  Oeorge  Bowyer^  to  go  against  the  corpus  of  this 
charge  of  9,660Z.,  and  put  themselves  in  bis  position,  in 
respect  of  interest  paid  upon  it;  that  he  covenanted  that 
the  interest  of  this  charge  should  not  come  out  of  the  rents 
of  the  estate,  and,  as  be  has  allowed  this  to  be  done,  by 
which  the  rents  applicable  to  the  Plaintiffs  have  been 
diminished,  they  are  entitled  to  stand  in  his  place  on 
the  estate,  not  merely  as  regards  the  receipt  of  rents, 
but  also  aa  regards  the  particular  charge  upon  it,  the 
interest  of  which  he  covenanted  to  keep  down,  but  has 
not,  in  fact,  done. 


Upon  the  best  consideration  I  can  give  to  this  argu- 
ment, I  think  that  the  Plaintiffs  are  not  entitled  to 
stand  in  Sir  Oeorge  Bowyer's  place,  as  regards  the 
capital  of  this  money,  and  that  to  do  so  would,  in  fact, 
be  giving  them  the  benefit  of  the  carpus  of  the  charge, 
to  an  extent  which  was  never  contracted  for,  and  for 
which  their  only  remedy  was  by  action  on  the  cove- 
nant 
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nant.     I  thinks  therefore^  that  they   are  not  entitled        1867. 
to  this  claim  against  Sir  George  Bowyer^  and  conae-      ^-^v*^^ 
quently,  that  they  are  not  entitled  to  it  as  against  any    gQ^  otUm 
person  who  is  a  purchaser  from  him.  ** 

and  OU)ers« 
But  then  the  question  arises,  how  are  the  pay- 
ments for  interest  on  this  charge  to  be  dealt  with,  as 
against  the  Defendant  Oeorge  Bcfwyer.  If  I  am  right 
in  the  view  I  have  already  expressed,  the  Defend- 
ant George  Botoyer  will  have  to  account  for  the  rents 
of  the  Radley  Elstate  since  he  has  been  in  possession 
of  it.  In  taking  those  accounts,  is  he  to  have  dis- 
allowed to  him  the  payments  made  or  deducted  in 
respect  of  the  interest  on  the  charge  of  9,560/.  ?  This 
depends  apon  whether  Lady  Henrietta  BowyeTf  when 
she  bought  this  reverson  from  Sir  George  Bowyer, 
knew  that  he  had  covenanted  that  the  rents  of  the 
Radley  Estate  should  be  applied  in  payment  of  this 
interest  in  priority  to  the  three  annuities — [HU  JBomt 
here  stated  the  facts  relating  to  this  part  of  the  case  (a)  ]. 

I  have  already  slated,  that  Sir  George  Bowyer  would 
not,  if  he  had  not  asaigned  this  mortgage,  now  be  at 
liberty,  since  thai  time,  to  deduct  any  part  of  the  rents 
of  the  Radley  Estate  in  payment  of  the  interest.  The 
Defendant  George  Bowyer  vr  a  volunteer  under  Lady  Hen-- 
rUtta,  and  stands  exactly  in  her  position  with  regard  to 
it  If,  therefore.  Lady  Hemrieiia,  when  she  bought  this 
charge  in  May,  1887,  knew  that  Sir  George  Bowyer  was 
ao.  bouud,  with  respect  to  the  application  of  the  rents 
of  the  estate  towards  the  payment  of  the  interest,  Mr. 
George  Bowyer  is  also  bound,  in  like  manner,  and  would 
not  be  entitled  to  deduct  the  payments  of  interest  in 
reepeet  of  this  mortgage,  since  the  decease  of  Lady 

Henrietta 
{a)  See  ante,  p.  619. 
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nuitie8;  that  ib,  in  fact,  that  if  in  existencei  it  ahould  be 
paid  out  of  other  Rources  up  to  the  death  of  Lady  Henr 
rietta  Bowyer.  The  failure  to  provide  for  the  payment, 
out  of  some  other  fund  or  some  other  estate,  did  not 
create  more  than  a  mere  personal  liability  of  Sir  Oeorge 
Bowyer  for  the  non*performance  of  his  •covenant.  It 
cannot,  therefore,  during  that  time,  aifect  the  pay- 
ments of  the  receivers,  or  the  accounts  they  may  have 
to  render  of  the  rents  and  profits  of  the  estate  and  of 
their  application  thereof,  for  they  were  compellable  to 
make  such  payments.  The  three  annuitants  must  be 
taken  to  have  been  cognisant  of  those  accounts,  in  fact, 
the  principle  of  my  decision  is,  that  they  were,  and 
were  admitted  to  be,  entitled  to  see  them,  and  know 
what  rents  were  received,  and  how  they  were  applied ; 
but  admitting  this  to  be  so,  the  contention  of  the  Plain- 
tiffs is,  that  the  three  annuitants  are  entitled,  as  against 
Sir  George  Bowyer,  to  go  against  the  corpus  of  this 
charge  of  9,660Z.,  and  put  themselves  in  bis  position,  in 
respect  of  interest  paid  upon  it;  that  he  covenanted  that 
the  interest  of  this  charge  should  not  come  out  of  the  rents 
of  the  estate,  and,  as  he  has  allowed  this  to  be  done,  by 
which  the  rents  applicable  to  the  Plaintiffs  have  been 
diminished,  they  are  entitled  to  stand  in  his  place  on 
the  estate,  not  merely  as  regards  the  receipt  of  rents, 
but  also  as  regards  the  particular  charge  upon  it,  the 
interest  of  which  he  covenanted  to  keep  down,  but  has 
not,  in  fact,  done. 


Upon  the  best  consideration  I  can  give  to  this  argu- 
ment, I  think  that  the  Plaintiffs  are  not  entitled  to 
stand  in  Sir  Oeorge  Sawyer's  place,  as  regards  the 
capital  of  this  money,  and  that  to  do  so  would,  in  fact, 
be  giving  them  the  benefit  of  the  corpus  of  the  charge, 
to  an  extent  which  was  never  contracted  for,  and  for 
which  their  only  remedy  was  by  action  on  the  cove- 
nant 
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Henrietta  Bowyer.  If  she  knew  of  the  claim  of  the 
three  annuitants^  then  I  am  of  opinion  that  she  had 
such  notice,  and  that  these  payments  cannot  be  allowed, 
and  I  think,  upon  the  facts  proved  in  evidence,  that 
she  must  be  held  to  have  had  such  notice.  Her  agent 
and  solicitor  duly  attended  the  audits  of  the  rents; 
he  knew  that  Ballachy  and  Bridger  received  them, 
and  he  received  from  Bridger  the  interest  on  the  9,560/. 
for  Lady  Henrietta^  as  well  as  the  250/.  for  Lady  Ann, 


I  am  of  opinion,  therefore,  that  Lady  Henrietta  had 
notice  that  BaUachy  and  Bridger  were  in  receipt  of  the 
rents  of  the  property,  and  that  Sir  George  Bowyer  was 
not  in  such  possession.  That  being  so,  I  think  that  she 
was  bound  by  notice  of  who  the  persons  were  who  were 
in  the  possession  of  the  hereditaments,  and  this  is  what 
is  laid  down  in  Bailey  v.  Richardson  (a),  and  that  in 
any  dealing  with  respect  to  that  estate,  she  was  bound 
to  make  inquiry  of  the  person  in  possession. 


The  case  of  Bamhardt  v.  Greenshields  (fi)  was  cited, 
for  the  purpose  of  establishing  the  proposition,  that  the 
rule  only  applied  to  the  person  in  actual  possession  of 
the  land,  as  the  terre  tenant,  but  if  this  were  so,  it  would 
clearly  be  contrary  to  reason  and  common  sense,  the 
fact  being  almost  invariable,  that  the  actual  terre  tenant 
18  not  the  owner,  but  that  the  person  to  whom  he  pays 
his  rent  is  the  owner,  and  accordingly,  when  the  case 
is  examined,  it  does  not  establish  the  proposition  sought 
to  be  maintained  by  it ;  on  the  contrary,  the  rule  of 
law,  as  laid  down  in  that  case,  appears  to  me  to  be 
strictly  pertinent  to  the  present  occasion.  It  is  in 
these  words — "  With  respect  to  the  effect  of  possession 

merely, 


(fl)  9  Hare,  734. 


(6)  9    Moore,   Privy  Council 
Coi.  32. 
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merely,  we  take  the  law  to  be,  that  if  there  be  a  tenant 
in  posBession  of  land,  a  purchaser  is  bound  by  all  the  v^'v^^ 
equities  which  the  tenant  could  enforce  against  the  j  ruu^ 
vendor,  and  that  the  equity  of  the  tenant  extends  not  v. 

only  to  interests  connected  with  tenancy,  as  in  Taylor  an/odicrt. 
V.  Stibbert(a),  but  also  to  interests  under  collateral 
agreements,  as  in  Daniels  v.  Davison  (i),  AUen  v.  An^ 
thony  (c),  the  principle  being  the  same  in  both  classes 
of  cases,  namely,  that  the  possession  of  the  tenant  is 
notice  that  he  has  some  interest  in  the  land,  and  that 
a  purchaser  having  notice  of  that  fact  is  bound,  accord- 
ing to  the  ordinary  rule,  either  to  inquire  what  that 
interest  is,  or  to  give  effect  to  it,  whatever  it  may  be." 


The  judgment  then  proceeds  as  follows : — **  The  rule 
is  stated  in  the  same  way  by  Sir  James  Wigram,  in  his 
elaborate  judgment  in  the  case  of  Jones  v.  Smith  (d), 
If  a  person  purchases  an  estate  which  he  knows  to  be 
in  the  occupation  of.  another  than  the  vendor,  he  is 
bound  by  all  the  equities  which  the  party  in  such  occu- 
pation may  have  in  the  land;  and,  referring  to  the 
authorities  which  I  have  mentioned,  he  adds,  for  pos- 
session is  primA  facie  evidence  of  a  seisin  in  fee." 

I  apprehend  that  these  passages  do  not  mean  that 
it  applies  merely  to  the  person,  who,  by  himself  and  his 
labourers,  tills  the  land,  but  that  by  ''  the  person  in 
occupation,"  is  also  meant  the  person  who  receives 
the  rents. 


Here,  therefore,  they  had  distinct  notice,  that  JBalla" 
chy  or  Bridger  were  receiving  the  rents,  and  that  the 
tenants  in  actual  possession  paid  the  rents  to  them.     I 

think 


(fl)  2  Fei.  jun.  437. 
(6)  16  Va.  249. 

VOU  XXIII. 


(c)  1  Afer.  282. 

(d)  1  Harey  60. 


T  T 
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Knight 

and  Others 

o. 

BOWYBR 

and  Others. 


think  that  this  was  notice  of  the  character  under  which 
the  tenants  paid  and  Ballachy  and  Btidger  received 
the  rents,  and  that,  therefore,  it  was  notice  that  they 
received  the  rents,  under  deeda  constituting  a  trust  in 
favour  of  six  annuitants,  and  also  of  other  annuities  to 
be  created  to  a  limited  extent,  and  which  deeds  recited 
the  deeds  granting  the  annuities,  under  which  Sir  George 
Bowyer  was  debarred  from  setting  up  this  mortgage 
interest  against  the  payment  of  the  annuities.  Even  if 
the  rule  be  regarded  as  applicable  exclusively  to  the 
tenants  in  the  actual  occupation  of  the  land,  here  Lady 
Henrietta  Bowyer  had  notice.  On  the  evidence,  I 
think  that  she  had  notice,  both  actual  and  constructive, 
that  her  son  was  not  in  the  actual  receipt  of  the  rents 
of  his  own  estate,  the  Radley  Estate,  and  that  his 
tenants  paid  persons  other  than  himself.  By  what 
authority  did  they  do  so,  and  why  were  they  compellable 
to  do  so  ?  Because  her  son  had  executed  a  deed,  which 
put  the  agents  of  the  six  annuitants  in  possession  of  the 
rents,  and  precluded  Sir  George^  her  son,  from  removing 
these  agents ;  and  because,  in  my  opinion,  according 
to  the  proper  construction  of  the  receivership  deed, 
Ballachy,  who  was  the  agent  of  the  six  in  the  first 
instance,, had,  by  Sir  George^  been  put  into  possession 
of  the  rents  and  profits  of  the  estate,  in  trust,  to  pay 
the  six  annuities,  and  other  annuities  within  a  limited 
extent  to  be  thereafter  granted.  The  tenants  must 
have  had  notice  of  the  authority  or  direction  given  by 
Sir  George  to  them,  to  pay  their  rents  to  Ballachy^  and 
also  of  Sir  George's  declaration  that  Ballachy^s  receipts 
should  be  good  dischai^es  to  them.  The  tenants,  there- 
fore, in  my  opinion,  were  bound  to  know,  and  did  know, 
that  they  were  compellable,  under  the  equities  created 
by  that  receivership  deed,  to  pay  the  rents  to  Ballachy 
and  RalfSf  upon  the  trusts  specified  in  that  deed,  the 
first  of  which  was,  to  pay  the  three  charges,  omitting 

the 


CASES  IN  CHANCERY. 


643 


the  interest  on  the  9,560/.,  and  the  next,  of  which  was 
the  six  annuitants,  and  the  last,  of  which  was  such 
other  annuitants  as  Sir  George  Bowyer^  within  the  limits 
there  specified,  might  thereafter  grant 

If  Lady  HenrieUa  was  affected  with  the  knowledge 
of  the  equities  by  which  the  tenants  in  possession  of  the 
land  were  affected,  she  was,  in  my  opinion,  affected 
with  the  knowledge  of  the  deed  of  receivership,  i^d, 
consequently,  that  Sir  George  Bowyer  was  not  entitled, 
so  far  as  he  or  any  person  claiming  through  him  was 
concerned,  to  make  any  payments  in  respect  of  the 
interest  on  the  9,560Z.  out  of  the  rents  of  the  Radley 
Estate,  or  to  be  allowed  such  payments,  in  account,  as 
against  the  six  annuitants,  or  such  other  annuitants  as 
Sir  George  should  appoint,  within  the  limits  of  the  pro- 
viso, which  Sir  George  professed  his  power  to  do,  and 
did,  as  far  as  he  was  concerned,  actually  create. 

If  it  be  argued  that,  by  reason  of  Donovan's  judg- 
ment, the  rights  of  the  subsequent  annuitants  to  rank 
with  the  six  was  defeated,  my  answer  is,  that  the  per- 
sons knowing  these  matters  knew  also,  that  Sir  George 
could  never  set  up  such  a  plea,  although  the  six  annui- 
tants might  ]  and  that  therefore  Sir  George^  and  those 
claiming  under  him,  were  as  much  bound  towards 
subsequent  incumbrances  as  \(  Donovan's  yxAgmtni  had 
not  existed,  and  that  the  proviso,  reserving  rights  for 
subsequent  incumbrances,  put  persons  who  had  know- 
ledge of  that  deed  upon  inquiring,  whether  there  were 
any  such  subsequent  incumbrances. 


1867. 

Knight 

and  Othen 

o. 

BOWTBR 

and  Others. 


I  am  of  opinion,  therefore,  that  notice  that  BaUachy 
was  in  possession  of  the  rents  was  notice  in  what  cha- 
racter he  received  them,  and  that  he  received  them  as 

T  T  2  trustee 
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Knioht 
and  Othen 

V, 
BOWTEK 

and  Othen. 


trostee  for  the  PlaintiffS|  amongst  others.  I  am  further 
of  opinioDi  that  notice  that  the  tenants  paid  their  rents 
to  a  person  other  than  the  owner,  was  notice  of  the 
instrument  by  which  they  are  compellable  so  to  pay 
them,  and  that  this  deed  requires  a  person  having  notice 
of  it  to  inquire  whether  subsequent  incumbrances  ex- 
isted. Lady  Henrietta  Bowyer  had,  in  my  opinion, 
actual  as  well  as  constructive  notice  of  the  authority 
under  which  the  tenants  paid  their  rents  to  the  receiver, 
and  I  say  this^  because,  besides  the  knowledge  she 
derived  from  her  solicitor,  who  attended  the  audits, 
the  general  evidence  convinces  me,  that  the  mother 
of  Sir  Oeorge  Bowyer  was,  as  might  reasonably  be 
supposed  that  she  would  be,  aware  that  Sir  George 
Bowyer  was  not  in  receipt  of  the  rents  of  the  Badley 
Estate,  but  that,  in  fact,  they  were  received  by  his  cre- 
ditors, and  that  they  were  in  possession  of  his  estate.  I 
think  that  she  cannot  claim  to  stand,  as  against  them, 
in  any  higher  position  than  Sir  George  Bowyer  himself 
could  stand,  and  that,  consequently,  the  payments  of 
interest,  in  respect  of  this  mortgage,  since  the  decease 
of  Lady  Henrietta  Bowyer,  must  be  disallowed. 


I  think  that  the  Plaintiffs  are  entitled  to  an  account 
of  the  rents  received  by  Ballachy  and  by  Bridger,  and 
of  their  application  thereof,  not  disturbing  the  arrange- 
ment entered  into  between  them  and  the  six  annuitants, 
and  also  as  against  Edward  Kynaston  Bridger.  As, 
however,  I  should  treat  the  Plaintiffs  as  cognizant  of 
the  mode  in  which  these  accounts  were  taken,  I  pre- 
sume that  they  will  not  think  it  necessary  to  have  the 
accounts  actually  gone  into,  unless  they  can  point  out 
some  gross  errors  in  them.  They  are  also,  in  my 
opinion,  entitled  to  a  like  account  against  the  De- 
fendant George  Bowyer,  since  he  has  been  in  pos- 
session, and  in  taking  such  account,  no  sums  are  to 

be 
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be  allowed  to  him  in  respect  of  payments  made  by  or  1857. 

to  him  on  account  of  the  interest  on  the  9,660Z.  since  ^"^v-^^ 

the  decease  of  Lady  Henrietta  Baicyer.  ^^  Others 


I  think  that  the  Plaintiffs  must  pay  the  costs  of  Mr. 
Speed^B  client,  the  subsequent  incumbrancer  who  baa 
no  interest  in  this  suit,  and  I  should  have  said  so  as 
regards  Mr.  Boyle's  clients,  had  it  not  been  that  they 
have  thought  fit  to  go  into  evidence,  against  the  Plaintiffs 
in  this  cause,  on  the  merits,  which,  in  my  opinion,  de- 
prives them  of  any  right  to  ask  for  costs  as  disclaiming 
Defendants. 


BOWTBR 

and  Others. 


So  far  as  the  bill  seeks  to  rank  pari  passu  with  the 
six  annuitants,  it  must  be  dismissed  with  costs. 

The  six  annuitants  had  no  interest  in  the  matter,  and 
have  resisted  the  Plaintiffs'  case  to  claim  as  an  incum- 
brancer, they  therefore  are  not  entitled  to  ask  for  costs. 

George  Bowyer,  who  has  opposed  the  Plaintiffs'  claim, 
must,  in  my  opinion,  pay  the  cost  of  that  opposition.  If 
it  had  been  an  ordinary  case  of  foreclosure  and  redemp- 
tion, I  should  have  simply  added  the  costs  to  the  secu- 
rity, but  the  expenses  of  this  suit  has  been  occasioned 
by  insisting,  that  the  Plaintiffs  were  not  incumbrancers 
at  all  on  the  estate,  and  I  think  that  he  ought  to  pay 
the  costs  of  so  doing.  Therefore  George  Bowyer  will 
have  to  pay  the  costs  of  the  Plaintiffs,  up  to  and  in- 
cluding the  hearing ;  but  the  subsequent  cost  will  follow 
the  usual  rule. 


NoTE.~It  was  afterwards  found,  that  Ballachy  not  being  a  party 
to  this  suit,  the  accounu  against  the  representatives  of  Bridger  could 
not  be  taken  in  his  absence. 
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The  GREAT  LUXEMBOURG  RAILWAY  COM- 
PANY  V.  SIR  WILLIAM  MAGNAY. 

rriHIS  case  came  before  the  Court  upon  exception  to 
"^  the  Defendant's  answer  for  insafficiency.  The 
outline  of  the  case  alleged  by  the  Plaintiflfs  was  as 
follows : — 

The  Defendant,  Sir  William  Magnay^  was  the  direc- 
whichare  con-  tor,  chairman  and  president  of  the  ''  ChretU  Luxemhourg 
•equentiaUn  Sailway  Company.''  He  was  also  (though  the  fact 
was  alleged  to  have  been  unknown  to  the  company) 
one  of  the  ''  concessionnaires"  (or  parties  empowered  by 
the  Belgian  Government  to  construct  the  railway  on 
certain  terms)  of  another  Belgian  railway,  called  the 
"  Grand  Junction:' 


Jan,  20. 

A  defendant 
answering 
must  answer 
fiiUy,  and  he 
cannot,  by 
denying  the 
plaintiTs  title, 
refuse  a  dis- 
covery of  the 
accounts 


a  decree 
made  against' 
him. 

A  railway 
company, 
under  tne 
advice  of  the 
chairman  and 
directorS| 
bought  up 
another  hne 
in  which  the 
chairman  was 
principally  in- 
terested, and 
the  chairman 
was  Aimished 
with  a  number 
of  paid-up 


In  1853,  the  Defendant  and  his  co-directors  made 
reports  to  the  Great  Luxembourg  Railway  Company, 
shewing  the  advantages  which  would  result  to  them  from 
the  acquisition  of  the  **  concession'*  of  the  Grand  Junc- 
tion Line,  and  stating  that  they  had  entered  into  nego- 
shaVes  to'effect  tiations  with  the  concessionnaires  of  the  Grand  Junction 
answer  to'a  '^  Line,  which  warranted  the  expectation  that  they  would 

bill  by  the        obtain  from  them,  on  equitable  and  moderate  conditions, 

company  im- 

peaching  the    the  transfer  of  the  **  concession"  which  they  bad  oIh 

ST^und  o?"  ^'"®^  ^^^^  *®  Belgian  Government, 
suppression 
and  misrepre- 
sentation, and  of  ignorance,  on  the  part  of  the  company,  of  the  chairman's  interest,  he 
insisted  on  the  validity  of  the  transaction  on  various  grounds,  and  declined  to  set  forth 
how  he  had  dealt  with  the  shares.     Held,  that  the  answer  was  insufficient. 


On 
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On  the  17th  of  December,  1863,  the  Great  Luxem-  1357. 

baurg  Railway  Company^  relying,  as  they  alleged,  on  ^^"^^^ 

these  representations,  and  in  ignorance  of  the  De-  Luxembooeo 

fendant's  connexion  with  the  Grand  Junction,  autho-  Railway 

rized  the  Board  of  Directors  **  to  assume  the  concession  ^^ 

of  the  Belgian  Grand  Junction  Line."  Sir  William 


Maqmat. 


Bat,  previously,  on  the  18th  o(  November,  1853,  the 
directors  had  furnished  the  Defendant  Magnay  (who 
was  proceeding  to  Brussels  to  complete  the  arrange- 
ments as  to  the  acquisition)  with  6,000  of  the  gua- 
ranteed shares  in  the  Great  Luxembourg  Railway  Com- 
pany, paid  up  to  the  extent  of  5/.  (equal  to  25,000/.)f 
for  the  purpose  of  acquiring  the  Grand  Junction  Line 
for  the  Crreat  Luxembourg  Company.  The  Defendant 
went  to  Brussels  and  completed  the  arrangement,  but 
rendered  no  account  of  the  application  of  the  6,000 
paid-up  shares,  the  Plaintiffs  alleged  that  he  had 
parted  with  them  and  had  applied  the  produce  to  his 
own  use. 

The  bill  stated,  that  the  Grand  Junction  Line  was 
not  of  any  value  to  the  Plainti£& ;  that  the  Plaintiffs 
had  been  deceived  by  the  Defendant,  he  having  sup- 
pressed many  material  circumstances  and  misrepre- 
sented others ;  that  in  his  position  of  director,  &c.  of 
the  company,  he  could  not  contract  with  it  for  any 
benefit  for  himself,  inasmuch  as  a  confidential  relation 
subsisted  between  them ;  that  he  was  a  trustee  for  the 
Plaintiffs  of  the  5,000  shares,  and  was  responsible  for 
the  proceeds.  The  bill  alleged,  that  it  would  appear  that 
the  Plaintiffs  were  entitled  to  the  relief  sought  by  the 
bill,  if  the  Defendant  would  make  the  discovery  required 
of  him.  It  prayed  an  account  of  the  dealings  and  trans- 
actions of  the  Defendant  with  the  shares  and  the  pro- 
ceeds thereof,  and  that  he  might  be  declared  a  trustee 

of 
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1857.       of  the  shares  for  the  company  and  proceeds,  and  that 

"^-^^■^-^      he  might  "  indemnify  the  Plaintiffs  in  respect  of  the 

LuxBMBouEo  n^fttters  aforesaid/'  and  for  payment  of  the  amoont 

Railway       found  due. 
Company 

^Xuai]!^  The  Defendant  was  interrogated  in  the  usual  manner, 
as  to  the  statements  contained  in  the  bill,  and  was  re- 
quired to  set  forth  the  particulars  of  his  dealings  with 
the  shares  and  proceeds,  which  are  referred  to  in  his 
answer  (a),  and  which  it  is  therefore  unnecessary  to 
repeat. 

The  Defendant,  by  his  answer,  alleged,  that  his  con- 
nexion with  the  Orand  Junction  Line  was  notorious 
and  known  to  the  Plaintiffs.  He  ''  insisted  that  the 
6,000  shares  were  not  placed  in  his  hands  as  a  trustee, 
or  on  behalf  of  the  company,  but  the  same  were  abso- 
lutely given  to  him  as  the  price  and  consideration  for 
his  obtaining  a  transfer  of  the  Grand  Junction  con- 
cession to  the  Luxembourg  Company,  free  from  all  ex- 
penses in  connexion  therewith,  and  that  having  effected 
that  transfer,  he  had  a  perfect  right  to  deal  therewith 
as  he  thought  proper,  and  was  in  no  way  whatsoever 
accountable  to  the  company  or  any  one  else  in  respect 
of  the  shares  or  any  of  them/'  He  afterwards  stated, 
that  he  did  allege  ''  that  he  was  entitled  to  the  6,000 
shares,  as  the  price  or  consideration  for  the  transfer  to 
the  Luxembourg  Railway  Company  of  the  Grand  June- 
tion  Line,  and  in  satisfaction  of  the  engineering  and 
other  expenses  incurred  previous  to  the  transfer  of  the 
'  concession'  to  the  Plaintiffs.  Having  performed  the 
services  and  effected  the  purposes,  as  the  price  or  con- 
sideration for  which  the  shares  were  given  to  him,  he 

insisted 

(a)  PoU,  p.  649. 


CASES  IN  CHANCERY.  649 

insisted  that  he  was  in  no  way  liable  to  acconnt  in       1867. 

respect  thereof."  J!^^^*^ 

^  The  Great 

Luxembourg 

The  Defendant  objected  to  set  forth  the  accounts  and      Railway 
''  Company 

particulars  required  of  him,  as  follows : —  «. 

Sir  William 
Magrat. 
**  I  submit,  that  I  am  not  bound  to  set  forth  a  full, 

true  and  particular  account  of  all  and  every  the  sum  or 
sums  of  money,  which  I,  or  any  person  or  persons,  by 
my  order,  or  for  my  use,  has  or  have  received,  in  respect 
of  the  said  6,000  shares,  and  from  whom  and  for  what, 
and  at  what  particular  times  each  and  every  part  of  the 
said  sums  which  had  been  so  received  have  been,  from 
time  to  time,  converted ;  and  how  each  and  every  part 
thereof  has  been  applied ;  and  when,  and  by  whom,  and 
why  and  in  whose  hands  the  said  sums,  and  each  and 
every  part  thereof,  now  are;  and  what  costs  and 
expenses  I  have  properly  incurred  in  respect  of  the  said 
shares,  and  the  proceeds  thereof,  since  the  17th  De- 
cember^ 1853,  and  the  particulars  of  the  same. 

''  I  submit  to  the  Court,  that  I  am  not  bound  to  set 
forth,  whether  I  have  parted  with  the  whole,  or  some, 
or  how  many  of  the  said  5,000  guaranteed  shares,  or 
whether  or  not  I  have  received  the  proceeds  thereof, 
or  to  what  amount,  or  whether  or  not  I  have  made 
large,  or  some,  or  what  profits,  by  dealing  with  the  said 
shares,  or  the  proceeds  thereof,  or  whether  or  not  I  have 
applied  such  proceeds  or  profits,  or  any  part  thereof,  to 
my  own  use.  I  have  wholly  refused,  and  still  refuse  to 
account  for  the  said  proceeds  or  profits,  or  any  part 
thereof. 

^*  I  submit,  that  I  am  not  bound  to  set  forth,  whether 
or  not  the  said  5,000  shares  were  parted  with  by  me  at 
divers,  or  what  different  times.     I  deny  that  there  is,  in 

respect 
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respect  of  the  same,  or  of  the  proceeds  thereof,  or  of  the 

payments  made  and  alleged  by  me  to  have  been  made 

LuxcMBouEo  thereout,  or  my  dealings  with  such  proceeds,  a  long 

^miMo^      and  complicated  or  any  accounts  at  all,  between  the 

V.  Plaintiffs  and  myself,  or  that  a  large  or  any  balance  at 

^MYoMAi^  all,  is  due  to  the  Plaintiffs  on  such  account" 

Mr.  FoUeti  and  Mr.  Giffard,  for  the  Plamtiflb,  in 
support  of  the  exceptions.  The  Defendant,  having 
undertaken  to  answer,  is  bound  to  answer  fully  ;  Lan- 
caster ▼.  JEvors  (a) ;  he  cannot,  by  contesting  the 
Plaintiffs'  right,  escape  from  the  obligation  of  putting 
in  a  perfigct  answer  ;  Swinbome  v.  Nehan(b);  nor  can 
he  refuse  the  accounts,  by  assuming  that  the  Plaintiffs 
will  not  obtam  a  decree ;  Clegg  ▼•  Edmonson  (c).  The 
Plaintiffs,  at  the  hearing,  might  adopt  the  account  ren- 
dered by  the  Defendant  in  his  answer,  and  thus  avoid 
the  delay  and  expense  of  a  reference  for  that  purpose. 
The  Defendant  ought  to  have  pleaded  to  the  discovery 
if  he  intended  to  resist  giving  it 

Mr.  R.  Paimer  and  Mr.  Hardy ,  contrd.  The  dis- 
covery asked  is  consequential  or  resulting  from  the 
character  or  title  of  the  Plaintiffs,  and  which  is  de- 
nied by  the  answer.  The  Plaintiffs  are  not,  therefore, 
entitled  to  the  discovery;  Stanton  ▼•  Chadwick{d). 
The  Plaintiffs  are  entiUed  only  to  such  a  discovery  as 
will  enable  them  to  obtain  a  decree  at  the  hearing,  and 
the  discovery,  which  is  the  subject  of  the  exceptions,  is 
quite  irrelevant  to  the  case  made;  for  how  can  the 
subsequent  dealing  with  the  6,000  shares  affect  the 
validity  of  the  original  transaction  ?  No  answer  to  these 
interrogatories  can,  in  the  slightest,  assist  the  Plaintiffs 

in 

(a)  1  Phillip,  349.  (r)  22  Beav,  125. 

(6)  16  Beao.  416.  {d)  3  Afoc  ^  Gar.  575. 
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in  obtaining  a  decree.    The  accounts  would  be  op-       1857. 
pressive,  as  regards  the  Defendant,  and  expensive  and      ^^^^^^^ 
inconvenient  to  both  parties.    The  Plaintiffs'  right  to  Luxembourq 
the  accounts  depends  on  their  right  to  a  decree ;  and  if     Railway 
they  should  fail,  the  accounts  will  be  useless.    The  ^ 

expression,  "answer  fully,"  does  not  mean,  that  a  Sir  William 
Defendant  roust  answer  every  question  which  a  Plain- 
tiff may  choose  to  ask;  but  that  he  must  answer 
those  which  are  material  to  the  Plaintiff^s  case  and 
would  assist  him  in  obtaining  a  decree ;  it  does  not 
apply  to  matters  consequential  on  the  Plaintiff's  suc- 
ceeding on  the  merits.  It  is  said  that  the  Defendant 
ought  to  have  pleaded,  but  that  was  impossible,  for  his 
defences  could  not  be  reduced  to  one  single  point.  He 
relies  on  several  defences :  first,  that  he  is  a  purchaser 
for  valuable  consideration ;  secondly,  that  the  transaction 
has  been  ratified  at  a  general  meeting ;  thirdly,  that  the 
Plaintiffs  cannot  now  restore  the  Defendant  to  the  same 
situation  in  which  he  was  at  the  time  when  the  arrange- 
ment was  entered  into;  fourthly,  that  the  suit  is  in 
respect  of  a  Belgian  transaction,  over  which  this  Court 
has  no  jurisdiction;  and  lastly,  that  by  the  Belgian  law, 
which  governs  the  case,  this  transaction  is  perfectly 
valid.  If  the  Defendant  should  succeed  in  either  of 
these,  the  bill  must  be  dismissed.  He  has,  therefore, 
five  valid  defences,  any  one  of  which  would  be  an 
answer  to  the  Plaintiffs'  case ;  and  he  ought  not  to  be 
in  a  worse  situation,  with  five  answers  to  the  Plaintiffs' 
case,  than  he  would  be  if  he  had  but  one  single  defence, 
which  could  be  raised  by  a  simple  plea. 

Exceptions  being  now  heard  by  the  Court  itself, 
instead  of  by  the  Master,  the  strict  practice  is  relaxed, 
and  the  Court  has  now  the  power  to  protect  a  Defendant 
from  being  compelled  to  give  useless  and  oppressive 
discovery. 

The 


CASES  IN  CHANCERY. 
The  Mabtkr  of  the  Rolls. 

The  Great  ^  tliink  these  exceptions  must  be  allowed.  There  are 
LuxcMBouEQ  many  authorities  on  the  subject  which  cannot  be  recon- 

Compaoy  ^^'^ »  ^^^  ^°  ^^®  ^^^^  ^^  Swinbcme  r.  Nelson  (a) ;  and 
a'  ^'  Clegg  ▼•  Edmonwntjb);  I  fiilly  expressed  my  opinion 

Maqmat.  on  this  point.  I  cannot  distinguish  this  case;  to  do 
so  would  be  to  draw  thin  and  subtle  distinctions. 

One  of  the  great  inconveniences  which  would  arise, 
from  relaxing  the  rule,  that  the  person  who  answers 
roust  answer  fully,  would  be  this : — that  you  most  hear 
the  merits  of  the  cause,  with  very  imperfect  means,  for 
the  purpose  of  determining  whether  the  Defendant 
is  bound  to  answer.  I  do  not  consider  the  case  of  an 
executor  or  administrator  as  any  exception  to  the  rule 
I  have  laid  down,  though  it  has  been  suggested,  that  if 
they  dispute  the  debt  or  legacy  by  their  answer,  they 
may  refuse  to  set  out  the  accounts. 

I  do  not  concur  in  the  observation,  that  since  the 
change  of  the  practice,  by  which  exceptions  are  now 
heard  by  the  Court  itself,  or  by  the  alteration  in  the 
rules  of  evidence,  the  right  of  a  Plaintiff  to  discovery 
is  at  all  affected.  The  rule  of  the  Court  is  this :— that 
when  a  Defendant  answers,  he  must  answer  fully;  and 
I  think  this  observation  of  Mr.  FoUett  is  just : — that 
the  Plaintiff  may,  at  the  hearing  of  the  cause,  adopt  the 
account  stated  in  the  answer. 

Exceptions  allowed. 

(a)  16  Beav.  416.  (5)  22  Beav.  125. 

NoTE.^Affirmed  by  the  Lords  Jatticei,  25  March,  1857. 
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ABANDONED  MOTION. 

1.  Objections  were  taken  before  tbe 
Taxing  Master  to  bis  certificate, 
and  affidavits  were  filed  on  tbat 
occasion.  He  disallowed  them, 
and  the  Defendant  gave  notice  of 
motion  to  review  the  certificate, 
but  no  further  affidavits  were  filed. 
The  Defendant,  having  abandoned 
his  motion,  was  held  liable  to  pay 
taxed  costs,  and  not  forty  shillings. 
Hervey  v.  Smith*    (No.  2.) 

Page  443 

2.  Where  counsel  are  not  instructed 
to  move  on  the  seal  day  mentioned 
in  the  notice  oi  motion,  the  Re- 
spondent is  entitled  to  the  costs 
of  the  motion  as  abandoned,  and 
counsel  for  the  motion  being  after- 
wards   instructed,  cannot  subse- 


quently save  the  motion  to  the  next 
seal.  Re  CompUm  Smith.  Page  284 
See  Costs,  1L 

ABATEMENT  OF  LEGACIES. 

A  testator  devised  real  estates  in  fee, 
in  trust  to  pay  to  A,  B.,  out  of  the 
rents,  a  rent-charge  until  he  at- 
tained twenty-five,  and  400/.  a 
year  to  C  D,  for  life,  and  also 
during  the  minority  of  any  tenant 
in  tail  in  possession,  150/.  a  year 
for  his  maintenance.  And  *'  with- 
out prejudice  to  the  trusts"  afore- 
saidy  and  *'  to  any  jointure  to  be 
created  under  the  power  therein- 
after contained,"  to  pay  the  sur- 
plus rent  to  the  mother  of  A,  B, 
until  A.  B.  should  be  entitled  to 
possession   of  the  estate  (which 
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was  to  be  at  twenty-five).  And 
**  subject  to  tbe  trusts  aforesaid/' 
tbe  trustees  were  to  bold  in  trust 
for  A.  B,  for  life,  with  remainder 
to  his  eldest  son  in  tail,  with  power 
to  A,  B,  to  limit  a  jointure  for  his 
wife,  with  powers  of  distress  and 
entry,  and  to  create  a  term  to  se- 
cure it.  A.  B,  appointed  the  join- 
ture and  died,  leaving  an  infant 
tenant  in  tail.  The  income  being 
deficient,  held,  that  C.  />.'«  rent- 
charge,  the  widow  8  jointure,  and 
the  tenant  in  tail's  maintenance^ 
must  abate  pari  passu.  Coare  v» 
TodtL  Page  92 

ACCOUNT. 

Commissioners  were  authorized,  by 
Act  of  Parliament,  to  raise  a  sum 
of  money  for  parish  purposes,  and 
to  secure  it  by  debenture  or  as- 
signment of  the  rates.  The  com- 
missioners gave  a  debenture  for 
IfiOOL  to  A,  B.,  who  was  trea- 
surer and  also  a  commissioner. 
A,  B*  advanced  nothing  at  the 
time,  but  he  subsequently  advanced 
the  amount,  and  from  that  time 
only'^he  received  interest.  By  sub- 
sequent receipts  of  rates  the  balance 
was  turned,  and  A,  B.  had  funds 
in  hand.  Held,  by  Lord  St,  Leo- 
nards and  the  Master  of  the  Rolls, 
that  the  transaction  was  not  in< 
valid,  and  that  A,  B,  was  entitled 
to  charge  full  interest  on  his  de- 
benture until  he  had  been  for- 
mally paid  off.  Fletcher  v.  Gib' 
ban.  %\% 

See  Breach  of  Trust. 

Debt. 

Mortgage,  4. 


ADMINISTRATION  OF  AS- 
SETS. 
iSee  Banking  Company. 
Costs. 
Debt. 

Intervening. 
Practice. 
Specific  Legacy. 

ADMINISTRATION  ORDER. 
An  order,  to  ascertain  debts  and 
liabilities  under  Sir  George  Tur- 
ners Act,  cannot  be  obtained  at 
the  Secretary's  Office  at  the  Rolls 
upon  petition  of  course.  Re  Hood. 
Page  17 

AFFIDAVIT. 
iSee  Evidence. 
Interpleader. 

AGREEMENT. 

iSee  Mutual  Wills. 


ALTERNATIVE  GIFT. 
A  testator  bequeathed  to  A,  1,000^, 
part  of  a  policy  of  l^OOl.,  and 
the  remaining  200/.,  together  with 
all  advantages  arising  from  the 
policy,  to  his  widow.  By  a  co- 
dicil he  gave  the  1,000(.  to  trus- 
tees for  A,  and  her  children,  and 
in  case  of  A's  death  without 
children,  to  his  widow  '•or  her 
heirs."  The  widow  died,  having 
bequeathed  the  1,000/.  to  fi.,  and 
A.  died  afterwards  without  chQ- 
dren.  Held,  that  B.  was  not  en- 
titled, but  that  the  next  of  kin  of 
the    widow  (ascertained    at    her 
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death,  and  not  at  the  period  of 
distribution)  took  the  1,000/.  by 
substitution.    In  re  Craven. 

Page  3SS 


ANNUITY. 

1 .  Gift  of  "  30/.  each  yearly,  so  long 
as  A.  and  B,  shall  live."  Held, 
to  be  several  annuities  to  each 
during  their  several  lives.  Lili  v. 
LiU.  446 

2.  An  annuity  was  granted  free 
of  all  taxes,  ''except  the  pro* 
perty  tax,"  and  the  deed  contained 
a  proviso,  that  in  case  the  income 
tax  should  be  reduced,  the  reduc- 
tion should  enure  to  the  benefit  of 
the  grantor.  This  proviso  was 
omitted  in  the  memorial.  Held, 
that  the  memorial  was  8u£Bcient. 
Knight  V.  Bcmyer.  609 
See  Priority. 


ANSWER. 

1,  A  Defendant  answering  must 
answer  fully,  and  he  cannot,  by 
denying  the  Plaintiffs'  title,  re- 
fuse a  discovery  of  the  accounts 
consequential  on  a  decree  being 
made  against  him.  The  Great 
Luxembourg  Railway  Company  v. 
Magnay.  646 

2.  A  railway  company,  under  the 
advice  of  the  chairman  and  direc- 
tors, bought  up  another  line,  in 
which  the  chairman  was  principally 
interested,  and  the  chairman  was 
furnished  .with  a  number  of  paid- 
up  shares  to  effect  the  object.  In 
answer  to  a  bill  by  the  company. 


impeaching  the  transaction  on  the 
ground  of  suppression  and  mis- 
representation and  of  ignorance  on 
the  part  of  the  company  of  the 
chairman's  interest,  he  insisted  on 
the  validity  of  the  transaction  on 
various  grounds,  and  declined  to 
set  forth  how  he  had  dealt  with 
the  shares.  Held,  that  this  an« 
swer  was  insufficient.  The  Great 
Luxembourg  Railway  Company  v. 
Magnay.  Page  646 

ANTICIPATION. 
By  a  marriage  settlement,  the  in- 
come of  a  trust  fund  was  to  be 
paid  during  the  joint  lives  of  hus- 
band and  wife,  as  they  should 
appoint,  '*  but  not  so  as  to  deprive 
themselves  of  the  benefit  thereof 
by  charge  or  otherwise  in  the  way 
of  anticipation."  Upon  a  divorce  d 
mensd,  S^c,,  they  appointed  the  in- 
come between  themselves  in  equal 
moieties.  The  Court  held  the  ap- 
pointment valid,  and  acted  upon 
it.  In  re  Linzee's  Settlement.  S41 
See  Forfeiture. 


APPOINTMENT. 

See  Anticipation. 

Execution  of  Power. 
Parent  and  Child. 


APPORTIONMENT. 

See  Partnership. 


APPRENTICE. 
See  Breach  of  Trust,  1. 
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ATTACHMENT. 

See  Sbqusstration. 


BAILIFF. 
See  Infant. 

BANK. 
See  Disclaimer,  2. 

BANKING  COMPANY. 
A  judgment  creditor  of  a  banking 
company  may  prove  his  debt  in 
this  Court  against  the  assets  of  a 
deceased  shareholder,  without  first 
obtaining  the  leave  of  a  Court  of 
Law  to  issue  execution  against 
the  testator's  assets  under  the  7 
&  8  VlcL  c.  lis,  s.  IS.  Re  WaU 
UnCs  Estate.  Page  480 

BANKRUPT. 
See  Disclaimer,  2. 
Forfeiture. 

Order  and  Disposition,  1, 2. 
Stop  Order,  1. 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BEQUEST. 
1.  Bequest  of  a  moiety  of  a  residue  to 

A,  for  life,  and  of  the  other  moiety 
to  fi.  for  life,  <*  and  from  and  im- 
mediately after  the  decease  of  A. 
and  B."  to  stand  possessed  '*  of  all 
my  personal  estate/'  in  trust  for 
eight  grandchildren.  A.  died,  and 

B.  was  living.      Held,  that  the 


moiety  enjoyed  by  A.  became  im- 
mediately divisible  amongst  the 
grandchildren.     Sarel  v.  Sarel. 
Page  87 

2.  Bequest  to  A.  and  B.  equally,  but 
the  principal  to  be  divided  equally 
amongst  their  children,  '*at  the 
death  of  A.  and  B."  Held,  on 
the  death  of  A.  in  the  life  of  B., 
that  a  moiety  of  the  fund  became 
immediately  distributable  amongst 
the  children  of  A.  Tvmer  v. 
Whittaker.  196 

$.  Bequest  of  '*  all  my  Bank  Stock 
and  foreign  securities  as  invested 
by  Mr.  A,f  stockbroker."  Held 
to  pass  Three-and-a-quarter  per 
Cents.,  the  testator  not  having,  at 
the  date  of  his  will  or  at  his  death, 
any  other  stock  to  answer  this 
description.  Held,  also,  to  pass 
foreign  securities,  purchased  after 
the  date  of  the  will  by  Mr.  B. 
Bequest  of  '*  my  property  not  in 
England,  in  the  hands  of  my  at- 
torney abroad,  Mr.  fV,,  consisting 
of  R.  Bonds,  &c."  Held  to  pass 
all  property  abroad.  Drake  v. 
Martin.  89 

See  Will,  and  the  references. 

BILL  OF  REVIEW. 
1.  Decree  made  in  favour  of  cesttds 
que  trust,  upon  an  original  bill 
and  without  a  bill  of  review,  upon 
the  discovery  of  fresh  evidence, 
although  a  decree  had  previously 
been  made,  as  to  the  same  matter, 
against  their  trustees,  but  in  a 
suit  to  which  the  cestms  que  trust 
were  not  parties.    Pierce  v.  Brady. 
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ft.  A.  insured  his  life  and  assigned 
the  policy  to  B,  A.  became  bank- 
rupt, and  B.  died,  having  be- 
queathed the  policy  in  trust  for 
C  In  a  suit  between  the  assignee 
of  A*  and  the  trustee,  and  in  con- 
sequence of  the  trustee  not  having 
proved  that  notice  of  the  assign- 
ment had  been  given  to  the  office, 
the  fund  was  ordered  to  be  paid 
to  A^t  assignee,  as  being  within 
the  order  and  disposition  of  the 
bankrupt.  Parties  claiming  under 
C  afterwards  filed  their  origiual 
bill  against  the  assignee,  and  hav- 
ing proved  that  notice  had  been 
given,  recovered  the  fund.  Pierce 
V*  Brady.  Page  64 

BOARD  OF  HEALTH. 
See  Sew  AGS. 

BREACH  OF  TRUST. 

1.  A  trustee  bond  fide  advanced  a 
sum  to  apprentice  an  infant,  in 
the  life  of  the  infant's  father,  who 
was  in  great  pecuniary  distress, 
while  the  infant's  interest  in  the 
trust  fund  was  contingent,  and 
before  a  power  of  advancement 
had  come  into  operation.  Held, 
that  in  taking  tlie  accounts  as 
against  trustee  the  amount  ought 
to  be  allowed  to  him.  JVorthington 
Y.M'Craer.  81 

2.  A  trustee,  one  of  a  firm  of  stock- 
brokers, misapplied  the  trust  se- 
curities. His  partners  were,  under 
the  circumstances,  made  responsi- 
ble. La  Marquue  De  Ribeyre  v. 
Barclay.  107 

S.  A.,  who  was  in  partnership  with 

VOL.  XXIII. 


B.,  C.  andi>.,  as  stock-brokers, 
was  one  of  the  trustees  of  the 
PlaintifTs  marriage  settlement. 
Some  Portuguese  bonds  belonging 
to  her,  which  were  in  A.^s  custody, 
were  included  in  the  settlement. 
After  the  marriage,  the  firm  bought 
some  Brazilian  bonds  on  account 
of  the  trust.  The  Court,  from  the 
course  of  dealing,  considered  the 
bonds  to  be  in  the  custody  of  the 
firm,  and  ^.,  the  trustee,  having 
applied  thetn  to  his  own  use,  held, 
that  his  co-partners  were,  as  cus- 
todians, liable  to  replace  them. 
La  Marquue  De  Ribeyre  v.  Bar^ 
clay.  Page  107 


CASES  OBSERVED  UPON. 
It  is  dangerous  to  extend  the  doctrine 
of  Eden  v.  Smyth  (5  Ves.  341); 
Cheeter  v.  Urwick  (No.  2).        404 
See  Solicitor,  d. 

CHAMPERTY. 
Annuitants  upon  an  estate,  relating 
to  which  and  to  the  incumbrances 
on  which  suits  were  pending  in 
this  Court,  sold  their  interests,  the 
purchaser,  with  the  annuitants,  in- 
stituted this  suit  to  enforce  their 
claim.  Held,  that  this  transaction 
was  free  from  champerty.  Knight 
V.  Biiwyer.  609 

CHARITY. 
1.  A  first  principle    applicable    to 
charities   is,    that    the   intentions 
of  the  founder  are  to  be  carried 
u  u 
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into  effect,  as  far  as  they  are  capa- 
ble of  being  so,  and  so  far  as  they 
are  not  contrary  to  law  (using  the 
word  law  in  its  proper  and  widest 
signification,  as  including  the  pre- 
cepts of  religion  and  morality). 
If  therefore  the  founder  has  di- 
rected that  only  persons  conform- 
ing to  the  Church  of  England  shall 
be  recipients  of  his  bounty,  his 
will  must  be  followed.  Attorney^ 
Oeneral  v.  Calvert,  Page  248 

2.  If  a  charity  be  founded  to  support 
some  religious  establishment,  or  if 
it  seek  to  promote  religious  edu- 
cation (as  in  the  case  of  Lady 
.  HewUy*$  Charity :  Shore  v.  Wit- 
Mm,  9  CL  Sf  Ftn.  855),  and  if  in 
addition  to  this,  the  intentions  of 
the  founder  are  not  clearly  ex- 
pressed, or  if  the  instrument  of 
foundation  be  lost,  or  even  never 
had  any  existence,  the  opinions 
and  religious  tenets  of  the  founder 
have  a  most  material  bearing  on 
this  question,  who  are  the  objects 
of  the  charity,  and  in  what  manner 
the  trusts  of  it  are  to  be  performed, 
for  the  purpose  of  carrying  into 
effect  the  general  purpose,  which 
is  known  to  be  the  support  of  reli- 
gion. In  these  cases  the  presump- 
tion in  the  first  instance  is,  that 
the  founder  intended  to  support 
an  establishment  belonging  to  some 
particular  form  of  religion^  and 
that  he  intended  some  particular 
doctrine  of  religion  to  be  taught. 
The  next  presumption  is,  that  the 
establishment  and  that  this  doc- 
trine was  that  which  he  himself 
supported  and  profesaedi  and  the 


Court  will  look  carefully  at  his 
course  of  life  and  conduct,  and 
spell  out  expresaions  not  merely 
in  the  instrument  of  foundation, 
but  in  his  will  and  works,  to  as- 
certain what  were  the  doctrines 
and  opinions  entertained  and  pro- 
fessed by  him.  AUamey-General 
V.  Caltert.  Page  248 

8.  To  some  extent,  though  in  a  far 
less  degree,  the  same  principle 
applies  when  a  charity  has  been 
founded  for  purposes  of  secular 
education.  Here,  in  the  absence 
of  expressed  intention,  the  Court 
will  not  assume  that  the  founder 
intended  any  particular  religious 
doctrine  to  be  combined  with  the 
secular  education ;  but,  on  the  con- 
trary, will  assume,  that  the  object 
was  for  secular  instruction  gene- 
rally, and  that,  admitting  that  re- 
ligious education  is  to  form  part 
of  the  instructions  given,  it  would 
still  allow  each  person  who  needed 
the  secular  education  to  obtain  the 
benefit  of  it,  and  would  not,  by 
enforcing  particular  rules  relative 
to  religious  instructions,  prevent 
all  denominations  of  Christians 
from  obtaining  the  benefit  of  the 
instructions  so  oflfbred.  But  here 
again,  if  the  founder  has  expressed 
an  intention  that  religious  instruc- 
tion of  a  particular  character  shall 
form  a  part  of  the  instruction 
given,  the  Court  will  follow  that 
direction,  although  the  effect  may 
be  to  exclude  a  large  portion  of 
community,  most  in  need  of  the 
charity,  from  deriving  any  benefit 
from  it.    But  when  the  charity  is 
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purely  eleemosyDary,  a  different 
class  of  considerations  arises.  At- 
tomey-General  ▼.  Calvert, 

Page  248 

4.  Prior  to  the  Reformation,  alms- 
houses were  erected  and  endowed. 
The  almspeople-  were  required  to 
attend  the  chapel  and  say  Pater^ 
nosiers,  Aves,  ^c,  and  pray  for 
the  souls  of  the  dead ;  and  if  they 
did  not  obey  the  ordinances,  were 
to  be  expelled.  The  Parson  of 
the  parish  and  the  Churchwardens 
were  to  distribute  the  rents.  Held, 
that  Dissenters  who  could  consci- 
entiously comply  with  the  direc- 
tions laid  down  by  the  founder, 
modified  by  the  changes  produced 
by  the  Reformation  and  the  sub- 
sequent Statutes,  were  not  ex- 
cluded from  obtaining  the  benefit 
of  the  charity ;  and  that  if  a  Dis- 
senter conformed  to  the  rules,  the 
trustees  could  not  examine  whe- 
ther he  did  so  sincerely.     Ibid. 

5.  The  fact  of  the  recipients  of  a 
charity  being  required  to  rehearse 
a  particular  prayer  in  church,  or 
sit  in  a  particular  pew,  or  attend  at 
the  church  porch  or  in  the  church 
itself  to  receive  the  bounty,  does 
not  justify  the  exclusion  of  Dis- 
senters from  participating  in  the 
charity.     Ibid. 

6.  In  ecclesiastical  charities,  the  re- 
ligious opinions  of  the  founder  are 
of  paramount  importance ;  in  edu- 
cational charities,  his  religious  opi- 
nions are  only  of  value  where  some 
directions  are  given  as  to  the  re- 
ligious instruction  to  be  given ; 
but  in  eleemosynary  charities,  the 


founder's  ^religious  opinions  are 
wholly  to  be  disregarded.  Attor» 
ney-General  v.  Calvert.  Page  248 
7.  An  estate  was  devoted  to  the 
reparation  of  the  parish  church  of 
S,  N,  Part  of  this  parish  was, 
under  the  6  &  7  Vict,  c.  67,  formed 
into  a  new  district,  St.  M.  Held, 
that  the  church  of  St.  M.  was  not 
entitled  to  an  apportioned  part  of 
the  income  of  the  charity.  At-- 
tomey-General  v.  Love.  499 

See  Mortmain. 

SCHBHE. 

Visitor. 

CHARTER. 

See  ScH£MB. 

CHILDREN. 
Bequest  to  the  children  of  ^.  equally. 
A.  and  all  his  children  were  dead 
at  the  date  of  the  will,  but  there 
were  grandchildren  and  great- 
grandchildren of  A»  living.  Held, 
that  the  grandchildren  living  at 
the  death  of  the  testatrix,  to  the 
excluding  the  great  grandchildren, 
were  entitled.  Fenn  v.  Death.  73 
See  Class,  2. 

Heirs  of  Body. 

Substitutional  Gift. 


CHURCH. 
An  estate  was  devoted  to  the  repara- 
tion of  the  parish  church  o£S.  N. 
Part  of  this  parish  was,  under  the 
6  &  7  Vict.  c.  67,  formed  into  a 
new  district,  St.  M.  Held,  that 
the  church  of  St.  M.  was  not  en- 
u  u  2 
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titled  to  an  apportiqped  part  of  the 
income  of  the  charity.  Attorney-' 
General  v.  Love.  Page  499 

CLASS. 

1.  Devise,  after  prior  interests, 
''equally**  amongst  the  testator's 
"  legal  personal  representatives, 
in  such  and  the  like  manner  as  if 
the  same  had  been  to  be  paid 
under  the  Statute  of  Distribution." 
Held,  that  the  class  were  to  be 
ascertained  at  the  testator's  death, 
and  that  the  testator's  widow  and 
his  only  son  took,  not  equally,  but 
according  to  the  statute,  i.  e.  one- 
third  to  the  widow,  and  two-thirds 
to  the  son.   Holloway  v.  Radcliffe. 

163 

2.  A  testator  directed  a  reversionary 
sum  to  fall  into  his  residue.  He 
gave  an  annuity  to  J,  for  life,  and 
his  residue  to  a  class  of  children 
who  should  attain  twenty-one. 
The  only  residue  was  the  rever- 
sionary sum  and  the  fund  set  apart 
to  answer  the  annuity.  On  the 
death  of  ii.,  Held,  that  children 
born  in  the  life  of  J.,  but  after 
one  of  the  class  had  attained 
twenty-one,  were  excluded,  and 
did  not  participate  in  the  fund 
then  distributable*  Hagger  v. 
Payne.  474 

S.  Where  a  residue,  consisting  partly 
of  reversionary  property,  is  given 
directly  to  a  class,  the  class  is  to 
be  ascertained  at  once,  and  not 
from  time  to  time  as  the  reversions 
fall  into  possession  and  become 
distributable.  Ibid. 
See  Next  of  Kin. 


COMPANY, 
See  Banking  Cokpant. 
Cost  Book. 
Public  Compant. 
Public  Officer. 

COMPOSITION  DEED. 

See  Creditors'  Deed. 
Partnership,  2. 

CONDITION. 
A  testator  directed  his  trustees  to 
allow  A.  B.  to  occupy  a  mill,  &c. 
80  long  as  he  should  think  proper 
so  to  do,  "  he  nevertheless  keep- 
ing" the  premises  '*  in  good  and 
tenantable  repair,  and  paying'*  a 
rent  of  100/.  A.  B.  accepted  the 
gift,  but  the  premises  were  after- 
wards totally  destroyed  by  acci- 
dental fire.  Held,  that  A.  B.  was 
bound  to  reinstate  them,  and  was 
liable  for  the  rent  in  the  mean- 
while, and  that  he  could  not  escape 
from  this  liability  to  rebuild  by 
declining  any  longer  to  retain 
them*    Oregg  v.  Coates.   Page  $5 

CONFLICT  OF  LAW. 
See  Foreign  Judgment,  1,  2,  d,  4. 

CONSTRUCTION. 

&e  Administration  Order. 
Annuity. 
Anticipation. 
Bequest. 
Children. 
Church. 
Class. 
Condition. 
Conversion. 
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SeeCosTS,  4,5,  7, 11, 12. 
Cost  Book,  S. 
Ckoss  Rbmaindbrs. 
Deyisb. 
Election. 

ezbcutiom  ov  powbr. 
EzECDTORT  Trust. 
"  FoRBioN  Funds." 
forfeiturb. 
Fraud  on  Power. 
GiET  Oyer. 
Grandchildren. 
Heirs  of  Body. 
Implication. 
Intestacy. 
Issue, 
judombnt. 
Lbasb. 
Machinery. 
Merger, 
mortoaoe. 
Next  of  Kin. 
Notice. 
Partnership. 
Per  Capita. 
Perishable  Property. 
Power  of  Sale. 
Priority. 
Reconyeyancb. 
Release. 
Residue. 
Sale. 

Settlehent. 
Specific  Legacy. 
"  Stoce." 

Substitutional  Legacy. 
Survivorship. 
Tacking. 
Tenant  for  Life  and  Remain- 

DERMAN. 

Vesting. 
Will. 


CONSTRUCTIVE  NOTICE. 

See  Notice. 

Redemption,  1,  2. 

CONTEMPT. 
See  Sequestration. 

CONTRACT. 

SeeFotLEiov  Contract. 
Marriage  Settlement. 
Mutual  Wills. 

CONTRIBUTORY. 
See  Cost  Book,  3. 

WiNDlNO-UPi  1|  2. 

CONVERSION. 

1.  A.  B.  was  entitled  to  two-tbirds 
of  an  estate  directed  to  be  con- 
verted into  personalty.  Held,  that 
it  had  not  been  re-converted  into 
realty  by  acts  of  J,  B,  done  inde- 
pendent of  the  person  entitled  to 
the  other  one-third.  HoUonay  v. 
Radcliffe.  Page  165 

2.  A  testator  empowered  his  trus- 
tees to  sell  his  real  estate,  and 
directed  it,  "  for  the  purpose  of 
distribjQtion,"  to  be  considered 
personal  estate.  He  then  gave  it 
and  his  personal  estate  to  certain 
persons,  with  an  ultimate  limita- 
tion to  "  his  own  right  heirs  and 
next  of  kin,  according  to  the  re- 
spective natures  and  qualities 
thereof."  The  prior  limitations 
having  failed,  held,  that  there  was 
no  absolute  conversion,  but  that 
the  heir  at  law  took  the  produce  of 
the  realty.  Edwards  v.  Tuck.  208 
See  Re-conversion. 
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CORPORATION. 
Difficulties  in  dealing  with  the  as- 
surances of  a  quaii  corporate  body 
liable  to  fluctuations  as  to  its 
members.  The  Manchester^  She/' 
fields  Sfc.  Railway  Company  ▼.  The 
Worksop  Board  of  Health. 

Page  198 

COST  BOOK. 

1.  Observations  as  to  partnerships 
conducted  on  the  cost-book  prin- 
ciple. In  re  The  Bodmin  United 
Mines  Company.  370 

2.  The  Court  does  not,  without  evi- 
dence, take  judicial  cognizance  of 
the  meaning  of  the  term  "  cost- 
book  principle.*'    IhUd. 

9.  In  a  company  conducted  on  the 
"  cost  -  book  principle/*  share- 
holders in  arrear  were,  by  a  ge- 
neral meeting,  allowed  to  surrender 
their  shares  without  discharging 
■ach  arrears.  The  Court,  from 
the  practice  of  the  company  in 
other  cases,  inferred  that  this  was 
authorized,  and  held,  that  the 
■hares  having  been  legally  sur- 
rendered, the  surrenderors  were 
not  contributories.    Pnd. 

COSTS. 

1.  In  a  suit  for  redemption  a  mort- 
gagee is  entitled  to  his  costs,  if  it 
be  found  that  anything  was  due 
to  him  at  the  filing  of  the  bill, 
although  the  accounts  be  directed 
to  be  taken  against  him  with  an- 
nual rests.     Barlow  v.  Oains. 

2.  Where  on  a  bill  for  redemption 
nothing  is  found  due  to  the  mort- 


gagee, he  must  pay  the  costs  of 
the  suit     Barlow  v.  Gtuns. 

Page  244 
d.  A  mortgagor  obtained  a  decree 
for  redemption,  but  did  not  pro- 
secute it,  and  died.  The  mort- 
gagee then  instituted  a  second 
suit  against  tlie  representative  of 
the  mortgagor  for  foreclosure,  and 
a  similar  decree  was  made.  It 
was  found,  that  a  balance  was  due 
to  the  mortgagee  at  the  institution 
of  the  first  suit,  but  none  at  the 
second.  The  mortgagee  obtained 
his  costs  of  the  first  suit,  bnt  was 
ordered  to  pay  those  of  the  se- 
cond.    Ibid. 

4.  On  a  petition  by  tenant  for  life 
under  the  Trustee  Relief  Act,  for 
payment  of  the  income,  her  costs 
were  ordered  to  be  paid  out  of 
the  income,  and  those  of  the  trus- 
tee out  of  the  corpus.  Re  Had" 
land's  Settlement.  266 

5.  Costs  of  an  application  by  tenant 
for  life  to  obtain  payment  of  the 
income  of  funds  paid  into  Court 
under  the  Trustee  Relief  Act, 
held  to  be  payable  out  of  the  in- 
come and  not  out  of  the  corpus. 
In  re  Hamersley*s  SeUUment  267 

6.  There  being  no  residuary  gifl, 
the  next  of  kin  filed  a  bill  for  ad- 
ministration. The  debts  exhausted 
the  residue,  but  there  remained 
assets  specifically  bequeathed. 
Held,  that  the  Plaintiff  must  bear 
his  own  costs,  but  that  the  exe- 
cutor was  entitled  to  his  costs  out 
of  the  specific  legacies.  Newhegm 
V.  BeU.  ^^^ 

7.  The  Court  of  Chancery  (adopting 
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the  practice  of  tbe  Court  of  Ex- 
chequer) gave  costs  in  the  case  of 
lands  compulsory  taken  under  an 
Act  of  Parliament^  beyond  those 
expressly  authorized  by  the  Act, 
and  contrary  to  the  practice  of 
this  Court  in  such  cases.  In  re 
Robertson*  Page  4S6 

8.  Generally,  the  costs  of  a  mort- 
gagee are  added  to  his  security, 
and  in  whatever  rank  or  order  the 
security  stands,  his  costs  are  united 
to  it  and  form  part  of  it ;  but  if  he 
institute  a  suit  for  the  administra- 
tion of  the  estate  of  the  deceased 
mortgagor,  his  costs  are  those  of  a 
Plaintiff  in  an  ordinary  administra- 
tion suit.    Wright  v.  Kirhy.     463 

9.  When  a  puiini  incumbrancer  sues 
for  and  recovers  a  fund  for  the 
benefit  of  all,  his  costs  are  paid,  in 
the  first  instance,  out  of  the  fund 
recovered.     Ibid. 

10.  An  estate  was  greatly  incum- 
bered. The  first  charge  was  an 
annuity,  and,  in  default  of  pay- 
ment, the  annuitant  had  a  power 
to  sell  and  invest  the  produce 
in  the  purchase  of  a  similar 
annuity.  The  grantor  reserved 
a  power  of  repurchase.  The 
annuitant  having  sold  the  estate, 
the  fifth  incumbrancer  filed  a 
bill  to  repurchase  the  annuity  and 
distribute  the  produce.  Held, 
that  the  Plaintiff**s  costs  were  the 
first  charge  on  the  fund,  and  that 
the  costs  of  the  other  incumbran- 
cers must  be  added  to  their  se- 
curities.   Ibid, 

11.  A  notice  of  motion  was  given  by 
the  Defendant  to  dissolve  an  ex 


forie  injunetion  obtained  on  affida- 
vit. The  motion  was  abandoned. 
Held,  that  the  Plaintiff"  was  enti- 
tled to  full  costs,  though  the  De- 
fendant had  filed  no  affidavit  in 
support  of  his  motion.  Datii 
V.  The  South  Eastern  Railway 
Company,  Page  549 

12.  The  Court  has  no  jurisdiction  to 
award  costs  adversely,  against 
third  parties  cited  to  appear  as 
Respondents,  upon  a  petition  to 
appoint  new  trustees  under  the 
Trustee  Act,  1850.  In  re  Prim- 
roee.  599 

See  Abandoned  Motion. 

DiSCLAIlCER,  1,  2. 

Mortgage. 
Railway. 
Receiver,  2. 
Taxation. 

COVENANT  TO  REPAIR. 
See  Lease,  1 . 

CREDITOR. 
See  Banking  Company. 
Debt. 
Public  Company. 

CREDITORS*  DEED. 
A  creditors'  deed  was  executed  in 
1849.  The  Plaintiff,  a  creditor 
who  had  executed  the  deed,  in- 
sisted on  an  alleged  settled  ac- 
count, and  refused  to  verify  his 
claim,  as  required  by  the  deed. 
A  dividend  was  paid  the  other 
creditors  in  1854,  and  in  1857  the 
Plaintiff  instituted  a  suit  for  the 
performance  of  the  trusts  of  the 
creditors'  deed.    There  being  no 
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Talid  settled  account,  the  Court 
held  that  the  Plaintiff  was  entitled 
to  the  benefit  of  the  deed,  but  only 
on  the  terms  of  not  disturbing  any 
dividend  already  made.  fseU  v. 
Cook.  Page  600 

See  Partnbbship,  2. 


CROSS  EXAMINATION. 

1.  On  a  motion  for  a  decree,  the 
answer  is  an  aflSdavit,  and  the  De- 
fendant may  be  cross-examined  on 
it.     Wigktman  v.  Wheelton.     397 

2.  No  weight  is  to  be  attached  to  an 
affidavit  where  the  opposite  party 
has  had  no  opportunity  to  cross- 
examine  the  witness.     Ibid, 

d.  On  a  motion  for  an  injunction, 
the  Plaintiff,  who  has  compulsorily 
obtained  an  answer,  cannot  cross- 
examine  the  Defendant  on  it, 
unless  it  is  to  be  used  on  the 
Defendant's  behalf.    Ibid. 

CROSS  REMAINDER. 
A  testator  gave  a  moiety  of  his  estate 
to  the  children  of  ^•,  and  the  other 
moiety  to  the  children  of  B.  The 
will  contained  a  single  clause  of 
survivorship  and  accruer  appli- 
cable to  all  the  children,  and  not, 
in  terms,  distributive,  with  a  gift 
over  if  there  should  be  no  children 
of  A.  and  B.,  "  or  of  either  of 
them,"  or  being  such  all  such 
children  should  die  without  having 
attained  a  vested  interest.  Held, 
that  there  were  no  cross  remainders 
between  the  two  classes  of  children, 
and  that  on  the  death  of  A.  without 
having  been  married,  the  children 


of  B.  would  not  take  the  first 
moiety.    Edwards  v.  Tuck. 

Page  268 

COVENANT  AGAINST  IN- 

CUMBRANCES. 

See  Priority,  4. 


DEBT. 
A  daughter  was  entitled  to  one-6fth 
of  some  property,  and  her  father 
to  the  remainder.  She  resided 
with,  and  was  maintained  by,  him, 
and  he  received  the  whole  of  the 
rents.  After  his  death,  she,  for 
the  first  time,  claimed  against  his 
estate  an  account  of  one- fifth  of 
the  rents  for  twenty  years.  The 
*  Court  concluded,  that  the  common 
establishment  had  been  mainuined 
out  of  the  mixed  fund,  and  re- 
jected the  claim.  Smiih  v.  Smith; 
Trinder  v.  Smith  554, 

See  Banking  Company. 
Dilapidations. 
Release. 
Specific  Legacy,  4. 

DEBTOR  AND  CREDITOR. 
See  Creditors'  Deed. 
Debt. 

DECREE. 
Form  of  decree,  in  a  suit  against 
parish  commissioners,  to  enforce 
payment  of  debentures  on  the 
parish  rates  under  a  special  Act 
Fletcher  v.  Qikhon.  212 

See  Executor. 
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DEED. 
See  Creditors'  Deed. 
Gift  Oyer. 
Partnership. 

DEMURRER. 
See  Pleading. 

DEVISE. 
Under  a  devise,  after  the  death  of 
the  survivor  of  several  persons,  to 
"  the  eldest  male  Uneal  descendant 
of  A.*'  then  living,  this  Court  con- 
sidered itself  so  fettered  by  the 
dicta f  &c.  of  the  House  of  Lords 
andofLordEUon  and  of  the  Judges 
in  the  case  of  OddUe  v.  Woodford, 
as  to  suggest  a  decree  without  ar- 
gument, which  excluded  male  de- , 
scendants  claiming  through  females, 
and  gave  preference  to  a  grandson 
of  ^.,  though  younger  in  age,  to 
a  younger  son  of  A,,  who  was  in 
age  the  eldest  male  lineal  descend- 
ant of  J,  The  decree  was  made 
accordingly.  Lord  Rendlesfiam  ▼. 
Robarts.  Page  321 

See  Will. 

DILAPIDATIONS. 
The  claim  of  an  incumbent  against 
the  representatives  of  his  predeces- 
sor, for  dilapidations,  will  be  paid 
out  of  equitable  assets,  pari  jmssu 
with  other  creditors,  though  at  law 
it  would  be  postponed  to  simple 
contract  creditors.  Bisset  v.  Bur^ 
gess.  278 

DIRECTION  TO  SETTLE. 
See  Settlement,  1. 


DIRECTORS. 
See  Public  Company,  1. 

WlHDINO-UP,  1,  2. 

DISCLAIMER. 

1.  Parties  are  not  justified,  by  re- 
maining passive,  to  prevent  the 
rightful  owners  obtaining  posses- 
sion of  their  property,  but  if  called 
on  to  do  an  act,  involving  no  risk 
or  responsibility,  which  is  neces- 
sary to  enable  the  true  owner  to 
obtain  his  property,  they  are  bound 
to  do  it.  If  therefore  their  re- 
fusal renders  an  application  to  the 
Court  necessary,  they  will  be  made 
to  pay  the  costs.     In  re  Primrose, 

Page  590 

2.  Trust  funds  stood  in  the  Bank 
books  in  the  name  of  a  bankrupt 
and  another  as  trustees.  The  as- 
signees made  no  claim  to  it,  but 
refused  to  sign  a  paper  stating  so, 
and  which  was  necessary,  by  the 
rules  of  the  Bank,  to  obtain  a 
transfer  into  the  names  of  a  new 
trustee.  The  Court  held  such 
conduct  unjustifiable,  and  that  the 
assignees  ought  to  pay  the  costs 
occasioned.    Ibid. 

DISCOVERY. 

See  Answer. 
Production. 

DISMISSAL  FOR  WANT,  &c. 
Bill  dismissed  with  costs,  as  against  a 
banking  company,  after  the  death 
of  the  public  officer  named  as 
Plaintiff  and  before  the  substitu- 
tion of  another.  Burmester  (public 
Officer)  V.  The  Baron  Von  Stenn. 

$2 
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DISSENTERS. 
See  Chabitt,  1|  2|  5,  4,  5, 6. 

DISSOLUTION. 
See  Partnership,  1« 

DISTRICT, 
See  Church. 

DYING  WITHOUT  ISSUE. 
Bequest  of  residue  to  A.  and  B. 
equally,  and  in  case  they  should 
be  married  at  the  time  it  became 
payable,  to  be  paid  for  her  sepa- 
rate use,  '*and  her  receipt  alone 
for  the  same  to  be  a  sufficient 
discharge."  There  was  a  gift  over 
to  C.  and  D.,  in  case  J,  and  B. 
should  die  without  leaving  issue. 
Held,  that  this  case  was  an  excep- 
tion to  the  general  rule,  and  that 
the  gift  over  was  confined  to  A. 
and  B.  dying  without  leaving  is- 
sue in  the  life  of  the  testator.  Re 
Anstice.  Page  135 


ELECTION. 
By  a  post-nuptial  settlement,  a  bus- 
band  and  wife  covenanted  with 
trustees  to  settle  all  the  property 
which  the  wife  might  become  en- 
titled to  during  the  coverture  on 
themselves  for  life,  with  remainder 
to  their  children.  During  the  co- 
verture, part  of  such  property  was 
allowed  by  the  husband  to  be  paid 
over  to  the  trustees;  the  other 
part  was  not  reduced  into  posses- 
sion at  the  husband's  death.  Held, 


that,  originally,  the  settlement  was 
binding  on  neither  party ;  secondly, 
that  the  part  paid  over  had  been 
effectually  made  subject  to  the 
trusts  by  the  husband ;  and  thirdly, 
that  the  wife  refusing,  after  the 
death  of  her  husband,  to  perform 
her  covenant,  was  not  entitled  to  a 
life  interest  in  the  portion  settled, 
which  was  applicable  to  recoup 
the  children.  Anderson  v.  AhboU. 
Page  4,57 

EQUITABLE  ASSETS. 
See  Dilapidations. 

ESTATE. 
See  Heirs  of  the  Body,  2. 

Will. 

EVIDENCE. 
By  inadvertence,  an  affidavit  was  not 
filed  until  after  the  evidence  had 
closed,  though  prepared  before. 
The  Court,  on  motion,  gave  liberty 
to  use  it,  on  payment  of  the  costs 
of  the  motion.  Dcuglau  v.  Arch" 
butt.  293 

See  Debt. 

Extrinsic  Evidence. 

Presumption. 

Witness. 

EXCHEQUER  CAUSE. 
See  Costs,  7. 

EXECUTION  OF  POWER. 
1.  A  will  must  be  taken  to  be  an  ex- 
ecution of  a  power,  where  the 
words  of  it  would,  otherwise,  have 
nothing  to  operate  upon.  Skd* 
ford  V.  AeUmd.  10 
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S.  A  ftmt  covert  had  a  general 
power  of  appointment  over  some 
personal  estate  of  the  value  of  about 
fifiOOL  By  her  will,  made  in 
1841,  without  referring  to  any 
power  or  property,  she  gave  her 
husband  2,600/.  There  being  no 
other  property  over  which  the  will 
could  operate,  the  Court  held, 
that,  independently  of  the  1  VicL 
c*  26,  s.  27,  the  will  operated  as  an 
execution  pro  tanto  of  the  power. 
Shelf ord  v.  ji eland.  Page  10 

3.  A  feme  covert^  having  a  limited 
testamentary  power  of  appoint- 
ment over  personalty,  made  her 
will  in  1848,  whereby,  without 
referring  either  to  her  power  or  to 
the  property  subject  to  it,  she  pro* 
fessed  to  dispose  "  of  the  property 
and  income  I  am  now  or  may  be- 
come possessed  of,"  and  she  then 
gave  "her  property*'  to  her  hus- 
band and  her  children.  She  died 
in  1854,  at  which  time  she  had 
(independently  of  the  property 
subject  to  the  power)  98/.  arrears 
of  income  and  a  contingent  re- 
versionary interest  in  some  trust 
moneys.  Held,  that  the  will  did 
not  operate  as  an  execution  of  the 
power.    Evans  ▼.  Evans.  I 

4.  A  testator  had  a  power  of  ap- 
pointment amongst  his  issue,  which 
did  not  warrant  an  exclusive  ap- 
pointment. By  will,  after  reciting 
that  the  trust  fund  had  been  in- 
vested in  land,  and  reciting  (erro- 
neously) that  he  had  advanced 
800/.  towards  the  purchase,  he 
made  an  exclusive  appointment  in 
favour  of  one  of  several  objects 


of  "800/.,  or  such  other  sum  as  he 
was  empowered  to  appoint."  The 
Court,  under  the  circumstances, 
held,  that  the  intention  was  either 
to  appoint  the  fund  contributed 
(which  was  trifling,  if  any),  or  the 
whole  trust  fund,  and  that,  in  the 
latter  case,  the  appointment  was 
void.  Ao6iiMoa  v.  Sykes.  Page  40 
See  Pabemt  and  Child. 

EXECUTOR. 
Ac  executor  purchased  a  share  of 
the  residue,  and,  in  an  adminis- 
tration suit,  he  was  ordered  to  pay 
the  assets  into  Court,  minus  the 
amount  of  the  purchased  share. 
Afterwards,  in  another  suit,  the 
purchase  was  set  aside.  Held, 
that  the  executor  was  not  entitled, 
on  setting  aside  the  transaction,  to 
a  decree  for  repayment  of  the  con- 
sideration money,  but  that  it  must 
be  paid  into  Court  in  the  adminis- 
tration suit.    Smedley  v.  Farley, 

858 
See  Costs,  6. 

Indemnity. 

Interest. 

Trustee    and    Cestui    que 
Trust,  1. 

EXECUTORY  TRUST. 
A  testator  empowered  his  trustees  to 
purchase  freeholds  **  to  the  amount 
of  1,500/.  of  his  personal  estate, 
for  the  use  of  A,  during  life,  and 
then  divided  among  his  issue,  if 
any."  Held,  that  this  was  exe- 
cutory, and  that  A.  took  for  life, 
with  remainder  to  his  children  as 
tenants  in  common  in  tail,  with 
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cross  remainders  between  them  in 
tail,  with  an  ultimate  reversion  in 
fee  to  A.    Hodmen  ▼•  Hodmen* 

Page  551 
See  Sbttlbmbnt,  1,  %. 

EXTRINSIC  EVIDENCE, 
A  testator  bequeathed  to  his  son 
•*  the  sum  of  t.  x.  «.*  Held,  that 
extrinsic  evidence  was  admissible 
to  explain  the  meaning  of  these 
letters.    Keil  v.  Charmer.        195 


FEME  COVERT. 

See  Anticipation. 
Election. 

Execution  of  Poweb,  1,  2,  6. 
Husband  and  Wife. 
Mabriage  Settlement. 
Settlement. 
Witness. 

FIRE. 
See  Condition. 

FIXTURES. 
See  Lease. 
Machinery. 
Order  and  Disposition, 
mortoage,  1. 

FOREIGN  CONTRACT. 
A.,  residing  in  Hanover,  consigned 
wheat  to  J9.,  residing  in  London, 
for  sale.  By  the  delay  in  selling, 
the  charges  exceeded  the  proceeds. 
SembUf  that  the  English,  and  not 
the  Hanoverian  law,  was  applies 
able.     Reimers  v.  Druce.         145 


FOREIGN  tUNDS. 
The  words  '*  stock  in  the  foreign 
funds  "  held,  upon  the  terms  of  a 
will,  to  comprise  all  foreign  se- 
curities, for  which  the  faith  of  the 
government  of  the  foreign  country 
was  pledged.    ElUs  v.  Eden, 

Page  545 

FOREIGN  JUDGMENT. 

1.  Extent  to  which  a  foreign  judg- 
ment is  impeachable,  when  the 
judgment  creditor  seeks  to  enforce 
it  in  this  country.  Reimers  v. 
Druce.  145 

2.  A  foreign  judgment,  sought  to  be 
enforced  in  this  country,  is  im- 
peachable for  error  apparent  on 
the  face  of  it,  sufficient  to  shew 
that  such  judgment  ought  not  to 
hnve  been  pronounced.     Ibid. 

3.  The  reasons  attached  to  a  foreign 
judgment  are  part  of  the  record, 
and  is  to  be  treated  as  an  integral 
part  of  the  judgment.  Reimeri 
V.  Druce.    Ibid. 

FORFEITURE. 
Under  a  clause  of  forfeiture,  in  case 
of  a  party  attempting  or  agreeing 
to  assign  or  anticipate  a  fund, — 
Held,  that  a  voluntary  declaration 
of  insolvency  under  which  a  fiat 
immediately  issued,  did  not  create 
a  forfeiture.  Secondly,  that  ne- 
gotiations as  to  charging  the  fund, 
which  resulted  in  nothing,  did  not 
create  a  forfeiture,  and  that  to 
constitute  an  '' attempt'*  to  an- 
ticipate, there  must  be  some  act, 
which,  but  for  the  clause  of  fi>r« 
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feiture,  would  have  tbe  effect  of 
anticipatiog  the  fuDd.  Graham  ▼. 
Lee.  Page  688 

See  Notice,  2. 

FRAUD. 
See  Rehearing. 

FRAUD  ON  POWER. 
A,  and  his  wife  had  a  power  of  ap- 
pointing a  fund  to  the  children, 
which,  in  default,  was  settled  on 
the  children  who  attained  twenty- 
one,  and  in  default  thereof,  on  the 
next  of  kin  of  the  wife.  There 
were  powers  of  maintenance  and 
advancement.  There  being  but 
one  child,  of  the  age  of  three,  of 
robust  health,  and  the  wife,  being 
seriously  ill,  J.  and  his  wife  ap- 
pointed the  whole  fund  to  the 
child^  reserving  a  joint  power  of 
revocation.  The  child  died  three 
years  after,  an  infant,  and  her 
father  became  entitled  to  her  pro- 
perty. The  appointment  was  held 
valid.     Beere  v.  Hoffmister,    101 


GENERAL  ORDERS  (62nd  of 
August,  1852). 
See  Evidence. 

GIFT  OVER. 

By  a  marriage  settlement,  a  fund 
was  settled,  after  the  death  of  the 
survivor  of  the  husband  and  wife, 
in  trust  for  the  ''children  then 
living,"  to  be  paid  at  twenty-one, 
and  in  case  the  parents  should  die 
'^  without  leaving  any  lawful  is- 


sue," then  as  the  husband  should 
appoint,  and  in  default,  **  in  case 
there  should  be  no  child  or  chil- 
dren as  aforesaid,"  over.  Children 
attained  twenty-one,  but  they  all 
died  in  the  life  of  their  parents, 
leaving  issue,  who  survived  the 
parents.  Held,  that  the  gift  over 
took  effect.  In  re  Heaih^e  SeitU' 
ment.  Page  196 

See  Dying  without  Issue. 

GRANDCHILDREN. 
Bequest  to  the  children  of  A.  equally. 
A.  and  all  his  children  were  dead 
at  the  date  of  the  will,  but  there 
were  grandchildren  of  A,  living. 
Held,  that  the  grandchildren  living 
at  the  death  of  the  testatrix,  to 
the  excluding  the  great  grand- 
children, were  entitled.  Fenn  v. 
Death.  76 

GUARDIAN. 
See  Invant. 


HEIRS. 

See  Alternative  Gift. 

Next  of  Kin,  1. 

HEIRS  OF  THE  BODY. 

1.  The  words  **  heirs  of  the  body" 
used  in  a  will,  held,  by  construc- 
tion, to  mean  <*  children."  Oum- 
moe  V.  Howet.  1 84 

2.  Devise  to  trustees,  in  trust  to  pay 
the  yearly  produce  to  A.  and  fi. 
in  equal  shares  for  life,  with  sur- 
vivorship, in  case  of  the  death  of 
either  *' without    issue."    But  if 
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either  should  die  '*  leaving  issue/' 
then  her  part  to  be  paid  to  her 
'<  children'*  equally.  And  after 
the  death  of  both  A.  and  J9.,  to 
convey  ''  to  the  heirs  of  the  body" 
of  A,  and  £.,  share  and  share 
alike,  or  to  the  survivors,  and  if 
but  one,  then  to  such  *'  only  child." 
There  was  a  gift  over  if  A.  and  B. 
should  die  "  without  issue."  Held, 
that  A.  and  B.  took  life  esUtes 
only,  with  remainder  to  the  chil- 
dren, as  purchasers.  OHmmoe  v. 
Honei.  Page  184 

HUSBAND  AND  WIFE. 
A  feme  covert  was  entitled  to  a  life 
interest  in  personal  property  pro* 
ducing  72/.  a  year.  She  filed  a 
bill  against  the  trustee,  the  as- 
signee in  insolvency  of  her  hus- 
band, and  her  husband,  claiming 
the  whole  income.  The  Court 
directed  it  to  be  paid  to  her, 
though  she  was  in  the  receipt  of  a 
further  income  of  40/.  a  year, 
and  was  living  with  her  husband. 
Squires  v.  Ashford.  132 

See  Anticipation. 

Election. 

Marriage  Settlement. 

Policy  of  Assurance,  2,  3. 

Settlement. 

Witness. 


IMPLICATION. 

A  testator  bequeathed  life  annuities 

payable  from  his  death,  and  he 

directed  a  fund  to  be  set  apart  to 

secure  them.     He  also  gave  one- 


half  of  the  residue  of  his  personal 
estate  to  his  widow  absoltttely» 
and  the  other  half  to  other  parties 
for  life,  with  remainder  over. 
By  a  codicil,  he  postponed  the 
payment  of  the  annuities  until  the 
death  of  the  wife.  Held,  that  she 
did  not,  by  implication,  take  the 
intermediate  dividends  of  the  fund 
set  apart  to  answer  the  annuities. 
Cranley  v.  Dixon.  Page  512 

INCUMBRANCES. 

See  Costs,  1,  2,  S,  8,  9,  10. 
Priority. 

INDEMNITY. 
Executors  of  the  assignee  of  lease- 
holds held,  after  an  assignment  by 
them,  entitled  to  have  a  fund  set 
apart  for  their  indemnity;  but  re- 
fused as  to  valuable  leaseholds  at 
small  rents,  of  which  the  testator 
was  original  lessee.  Brewer  v. 
Pocock.  310 

INFANT. 
Though  a  person  entering  on  the 
estate  of  an  infant  is  treated,  in 
equity,  as  his  bailiff,  the  rule  does 
not  apply  where  the  infant  has 
never  been  in  possession  by  him- 
self, his  guardian  or  agent,  and 
where  the  estate  has  been  held  by 
a  title  adverse  to  the  infant. 
Crowther  v.  Crowther,  305 

See  Power  op  Sale. 

INJUNCTION. 
See  PaonucTioN. 

SlWER. 
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INTEREST. 
An  executor  who  had  unneceatarily 
retained  in  his  hands  uninvested  a 
balance  of  655Lf  for  a  year  and  a 
half,  charged  interest  thereon. 
Stafford  ▼.  FuUon.  Page  386 

See  Venooe  and  Purchaser,  2. 

INTERNATIONAL  LAW. 
See  FoRBioN  Judouent. 

INTERPLEADER. 
Leave  to  file  an  interpleader  bill 
without  the  usual  affidavits  of  no 
collusion  (the  Plaintiff  being 
abroad)  refused  by  the  Master  of 
the  Rolls,  but  allowed  by  the 
Court  of  Appeal,  subject  to  all 
questions.    Larabie  v.  Brawn.  607 

INTERVENING. 
A  decree  having  been  made  for  the 
administration  of  an  estate,  ano- 
ther suit  was  afterwards  instituted 
against  the  executrix  to  establish 
an  adverse  claim  against  a  portion 
of  the  assets.  The  executrix  being 
abroad,  and  neglecting  to  defend 
the  second  suit,  it  was  about  to  be 
taken  pro  confesso.  The  Court 
gave  leave  to  the  Plaintiff  in  the 
administration  suit  to  intervene 
and  defend  the  second  suit  on 
behalf  of  the  estate,  upon  payment 
of  costs  and  giving  an  indemnity. 
OUing  V.  Pouller.  US 

INTESTACY. 
The  Court  held  the  question  of  un- 
certainty and  intestacy  under  the 


will  of  Mr.  Thelhston  to  be  already 
determined.  Lord  Rendletham  v. 
Robarti.  Page  921 

ISSUE. 

1 .  By  a  settlement,  a  trust  fand  was 
settled  after  the  death  of  husband 
and  wife  upon  the  children  equally 
who  should  survive  them.  But 
if  any  child  should  die  in  the  life 
of  the  husband  and  wife,  and 
leaving  "issue"  then  living,  his 
share  should  go  equally  between 
the  issue  of  such  child,  when  and 
at  such  time  as  the  respective 
shares  of  such  child  would  have 
become  due  and  payable.  Held, 
that  the  "  issue  "  of  ••  children  " 
took  per  stirpes,  and  that  the  suc- 
cessive generations  of  "  issue"  took 
their  respective  shares  by  substi- 
tution, and  not  concurrently,  so 
that  grandchildren  and  great  grand- 
children could  not  take  together 
as  a  class.    Robinson  v.  Sykes.     40 

2.  Bequest  to  A,  and  if  she  die 
leaving  issue,  to  transfer  it  among 
such  issue,  and  if  she  shall  die 
leaving  no  issue,  then  over.  Held, 
that  the  issue  of  all  generations 
participated  in  the  gift.  In  re 
Janes  Trusts.  242 


JUDGMENT. 
1.  Under  the  1  &  2  Ftct.  c.  110,  a 
judgment  has  no  retrospective 
operation  as  against  purchasers, 
&c.,  upon  a  minute  being  left  with 
the  Master  of  the  Common  Pleas. 
Hargrove  v.  Hargrove*  484 
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2.  Under  the  1  &  2  Vkt.  c.  110,  an 
order  for  payment  of  costs  ope- 
rates only  as  against  purchasers, 
&c.,  from  the  registration  of  the 
certificate  of  taxation.  Page  484 
See  Public  Cohpamt,  1,  2,  5. 

JURISDICTION. 
The  Master  of  the  Rolls  has  no  ju- 
risdiction under  the  6  Ann,  c.  18. 
Meyrick  ▼•  Lawes,  449 


LACHES. 
Bill,  by  a  foreign  creditor  to  enforce 
a  foreign  judgment  against  the 
assets  of  the  deceased  debtor,  dis- 
missed on  the  ground  of  great 
delay  in  instituting  the  proceed- 
ings.    Reimer*  ▼.  Druce.  145 

LANDS  CLAUSES  CONSOLI- 
DATION  ACT. 
See  Costs,  7. 
Railway. 
Specific  Pkrformancb. 

LEASE. 
1.  Under  a  contract  for  a  lease  of  a 
mill,  to  contain  '*  all  usual  and 
necessary  covenants  and  provi- 
soes," and  particularly  a  covenant 
on  the  part  of  the  lessee  to  keep 
the  mill  in  good  tenantable  repair. 
Held,  that  the  lessee  was  not  en- 
titled to  have  introduced  into  the 
covenant  the  words  **  damages  by 
fire  or  tempest  only  excepted.*' 
Sharp  ^.MUligan.  419 


2.  In  1843,  tenants  in  possessioo 
agreed  to  take  a  lease  of  a  mill, 
with  the  gas-house  and  apparatus, 
as  the  same  were  then  occupied 
by  them,  for  twenty-one  years  from 
1841.  In  settling  the  lease  in 
Chambers,  they  insisted  on  having 
a  schedule  of  landlord's  fixtures, 
on  the  ground  of  their  having 
placed  tenant's  fixtures  on  the  pre- 
mises, and  they  sought  to  exclude 
the  gas-works  set  up  by  them.  It 
did  not  appear  when  they  were 
placed  and  set  up.  The  Court 
refused  to  insert  the  schedule  or 
the  exception.  Sharp  v.  MUUgan. 
Page  419 
Sftf  Condition. 

Indbmnitt. 

Mobtoaob. 

Pbbisbablb  Pbopbbtt. 

LEGACY. 
Set  Abatbmbmt  of  Legacibs. 
Bbqubst. 

Extbinsic  Evidbncb. 
Pbiobitt,  1,  2. 
Relbasb,  1. 
Spbcific  Legacy. 
Substitutional  Legacy. 
Will. 


LEGAL  PERSONAL  REPRE- 
SENTATIVES. 
See  Class,  1. 

LIFE  INTEREST. 
See  Hbibs  of  Body. 

Tenant  fob  Lifb  and  Rbhain- 

DBBMAN. 
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LIMITATION. 
See  Gift  over. 

Heirs  op  thb  Body. 
Will  and  its  Rtferencti* 

LOOMS. 

See  Machinery. 


MACHINERY. 
Looms  in  a  mill  were  not  fixed,  but 
were  merely  steadied,  by  having 
their  four  iron  legs  let  into  four 
loom-foots  dropped  into  the  floor. 
Held,  that  they  did  not  pass  by  a 
mortgage  of  the  mill  and  the  ma- 
chinery belonging  to  the  mill,  nor 
by  a  contract  for  sale  in  similar 
terms.     Hutchinson  v.  Kay. 

Page  413 
See  Order  and  Disposition,  1. 

MAINTENANCE. 
See  Champerty. 

MANSION. 
Held,  that  it  was  not  proper  to  keep 
up  the  mansion  on  a  settled  estate, 
as  a  residence,  during  the  minority 
of  the  tenant  for  life.  Bennett  v. 
Wyndham.  621 

MARRIAGE  CONSIDERA- 

TION. 
See  Marriage  Settlement. 

MARRIAGE  SETTLEMENT. 
1.  Prior  to  his  marriagt,  a  husband 
entered  into  a  parol   contract  to 

VOL.  XXIII. 


settle  his  intended  wife's  property. 
The  property  was  not  settled  until 
after  the  marriage.  Held,  that 
the  antenuptial  parol  contract  was 
inoperative  under  the  Statute  of 
Frauds,  that  the  marriage  was  not 
a  part  performance,  that  the  post- 
nuptial settlement  was  voluntary, 
and  the  husband  being  greatly  in- 
debted at  the  time,  the  settlement 
was  void  as  against  the  husband's 
creditors.     Warden  v.  Jonee. 

Page  487 
2.  Distinction  between  an  antenup- 
tial parol  contract  between  hus- 
band and  wife  in  consideration  of 
marriage,  and  an  antenuptial  parol 
contract  between  a  third  party  and 
the  husband  for  other  valuable 
consideration.  The  Court  will 
enforce  the  latter  after  the  mar- 
riage, but  not  the  former.       Ibid. 


MEMORIAL. 
See  Annuity,  2. 

MERGER. 
The  owner  in  fee  bought  up  an  exist- 
ing building  lease  of  the  property, 
and  had  it  assigned  to  a  trustee,  in 
trust  for  him,  "  his  executors,  ad- 
ministrators and  assigns."  Held, 
that  the  presumption  was,  that  the 
lease  had  not,  in  Equity,  merged 
in  the  inheritance,  but  that  it 
passed  as  part  of  his  personal 
estate.  Held,  also,  that  the  bur- 
den of  proof  was  on  those  who  as- 
serted the  contrary.  Qunter  v. 
Gmter.  571 

X  X 
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MILL. 

See  Machinery. 

Order  and  Disposition,  1. 

MORTGAGE. 

1.  Under  an  equitable  mortgage  by 
the  simple  deposit  of  a  lease,  un- 
accompanied by  any  memorandum, 
the  tenants*  fixtures  will  be  in- 
cluded,   ffllliami  v.  Evans. 

Page  239 

2.  A  prohibition  against  raising  a 
charge  by  sale  held  also  to  pre- 
vent its  being  done  by  mortgage. 
Bennett  v,  fVyndham.  521 

3.  Devise  of  real  estates  to  trustees 
in  fee,  upon  trust,  *'  out  of  the 
rents,  issues  and  profits"  thereof, 
to  pay  two  annuities,  **  and  by  the 
same  ways  and  means,  or  by  such 
other  ways  and  means  (except  a 
sale  or  sales)  as  they  may  think 
proper,  to  levy  and  raise"  suffi- 
cient to  pay  off  the  charges  on  the 
estate.  And  subject  to  the  trusu 
aforesaid,  to  A,  for  life,  with  re- 
mainders over.  Held,  that  the 
trustees  could  not  raise  the  charges 
either  by  sale,  by  mortgage,  or  by 
leases  on  fines,  but  that  they  must 
be  raised  out  of  the  rents  and  the 
profits  of  timber  and  mines,  the 
trustees  exercising  a  discretion,  so 
as  not  to  exhaust  the  whole  in- 
come, and  leave  nothing  for  the 
tenant  for  life.    Ibid. 

4.  A,,  the  first  mortgagee  of  a  ship, 
with  the  sanction  and  authority  of 
B.t  the  second  mortgagee,  sold  it 
and  received  the  proceeds,  which 
exceeded  the  amount  due  to  him. 
Held,  that  A.  was  accountable  to 


B.  in  the  character  of  trustee,  and 
A.  having  insisted  that  there  was 
a  deficiency,  and  having  neglected 
to  account,  and  in  a  suit  by  J9.,  a 
balance  having  been  found  against 
A,,  held  that  A.  ought  to  pay 
the  costs  of  th^  suit.  B.,  how- 
ever, had  made  charges,  in  which 
he  failed,  and  the  Court  therefore 
gave  neither  party  costs.  Tanner 
v.  Heard.  Page  555 

5.  Liability  of  a  mortgagee,  who  gives 
notice  to  the  tenants  to  pay  him 
their  rents,  but  does  not  take  pos- 
session, whereby  a  loss  is  occa- 
sioned,    Heales  v.  M*Murray. 

401 
iS'ee  Costs,  1,  2,  3,  8,  9,  10. 

Mortgagor  and  Mortgagee. 

Notice,  1,  3,  4. 

Power  op  Sale,  3. 

Principal  and  Surety,  1. 

Priority,  2,  3,  4. 

Redemption. 

Stop  Order. 

Tacking. 

mortmain. 

Bequest  for  founding  and  upholding 
an  institution,  for  investigating, 
studying  and  curing  maladies  of 
quadrupeds  or  birds  useful  to 
man,  and  for  providing  a  superin- 
tendent or  professor  to  give  free 
lectures  to  the  public.  Held  good, 
as  a  charitable  legacy.  The  Uni- 
versity of  London  v.  Yarrow.  159 
See  Charity. 

motion. 

See  Abandoned  Motion. 
Secdritt  for  Costs. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


675 


MUTUAL  WILLS. 
A  sister,  in  a  writing  addressed  to 
her  brother,  after  stating,  "as 
you  have  kindly  promised,  if  I  do 
not  make  a  will,  my  wishes  shall 
be  fulfilled,"  expressed  her  wish 
that  A.  B.  and  others  siiould  have 
the  sums  therein  specified.  She 
died  intestate,  and  the  brother  in- 
herited her  property.  There  was 
some  evidence  of  the  brother's 
having  seen  the  writing  in  her  life, 
and  of  his  having  afterwards  ex- 
pressed an  intention  to  carry  his 
sister's  wishes  into  effect,  but  he 
died  without  having  done  so^  The 
Court  held,  that  there  was  not 
sufficient  evidence  of  a  contract 
on  the  part  of  the  brother,  to  en- 
able it  to  enforce  the  performance 
of  the  sister's  wishes.  Chester  v. 
Urwick  (No.  3).  Page  407 


NEXT  OF  KIN. 
1.  A  testator  bequeathed  to^.  1,000/., 
part  of  a  policy  of  1,200/.,  and 
the  remaining  200/.,  together  with 
all  advantages  arising  from  the 
policy,  to  his  widow.  By  a  co- 
dicil he  gave  the  1,000/.  to  trus- 
tees for  A,  and  her  children,  and 
in  case  of  A,*s  death  without  chil- 
dren, to  his  widow  "  or  her  heirs." 
The  widow  died,  having  bequeath- 
ed the  1,000/.  to  B.,  and  A.  died 
afterwards  without  children.  Held, 
that  J3.  was  not  entitled,  but  that 
the  next  of  kin  of  the  widow  (as- 
certained at  her  death,  and  not 


at  the  period  of  distribution)  took 
the  1 ,000/.  by  substitution.  In  re 
Craven.  Page  S$3 

2.  A  testator  gave  his  residue  to 
his  wife,  and  on  her  death  or 
marriage,  to  his  children.  But  in 
case  she  should  die  or  marry  again 
without  leaving  any  child,  or 
should  any  such  child  die  before 
twenty-one,  be  directed  the  trus- 
tees to  pay  it  to  "  such  person  or 
persons  as  might  be  legally  en- 
titled to  the  same  under  the  Statute 
of  Distributions."  There  was  one 
child  only,  who  was  born  after  the 
testator's  death,  and  who  died 
three  years  old.  The  widow  mar- 
ried again.  Held,  that  the  class 
to  whom  the  residue  was  given 
over  was  to  be  ascertained  at  the 
testator's  death,  and  not  at  the 
death  of  the  child,  and  that  the 
widow  was  not  excluded.  Starr 
v.  Newberry.  436 

See  Class,  1. 

NOTICE. 

1.  A  first  incumbrancer  on  a  rever- 
sionary legacy  gave  due  notice  to 
the  trustees.  A  fund  was  after- 
wards brought  into  Court  to  pro- 
vide for  the  legacy,  and  a  second 
incumbrancer  obtained  the  first 
stop  order  on  it.  Held,  that  he 
did  not  thereby  obtain  priority 
over  the  first  incumbrancer.  Live* 
sey  V.  Harding.  141 

2.  Where  there  was  a  right  of  for- 
feiture of  shares,  on  giving  ten 
clear  days'  notice,  held  that  a 
notice  to  forfeit  '*on  Monday  the 
9ih"    was    insufficient,    the    9i\\ 

XX  2 
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being  on  a  Friday.  fFalfon  ▼• 
EaUi.  Page  294 

d.  A  mortgage  was  given  for  a  judg- 
ment debt.  Tbere  was  a  prior 
equitable  charge,  of  wbich  the 
mortgagee  had  no  direct  notice, 
but  no  investigation  of  title  or 
production  of  deeds  was  had,  be- 
sides which,  by  arrangement,  the 
mortgagor's  solicitor  prepared  the 
deed  for  the  mortgagee's  solicitor. 
The  Court  concluded,  that  the 
arrangement  was  to  give  a  mort- 
gage subject  to  existing  charges, 
and,  also,  that  the  mortgagee  was 
affected  by  the  notice  possessed 
by  the  mortgagor's  solicitor  of  the 
prior  equitable  title.  Tweedale  v. 
Tweedale.  341 

4.  A,  made  two  equitable  mortgages 
of  two  several  estates,  the  one  to 

A,  and  the  other  to  B.  He  then 
executed  a  legal  mortgage  of  both 
to  C,  who  had  constructive  notice 
of  the  prior  equitable  mortgages. 

B,  obtained  a  transfer  of  A,s 
mortgage.  Held,  that  C.  could 
only  redeem  B.,  on  payment  of 
both  debts.     Ibid. 

6.  The  rule,  that  a  purchaser  has 
constructive  notice  of  the  rights  of 
the  tenant,  is  not  limited  to  the 
terre-tenant,  who  is  in  the  actual 
occupation,  but  it  extends  also  to 
the  person  who  is  known  to  receive 
the  rents  from  the  occupier  of  the 
land.     Knight  v.  Bawyer.        609 

6.  The  purchaser  of  a  charge  upon 
an  estate  had  notice  that  the  rents 
were  received  by  A.  B.,  and  not 
by  the  owner  of  the  estate.  Held, 
that  the  notice  that  the  tenants 


paid  their  rents  to  a  person  other 
than  the  owner,  was  notice  of  the 
instrument  by  which  they  were 
compelled  so  to  pay  them,  and  of 
the  rights  of  all  parties  thereunder. 
Knighi  v.  Bowyer.  Page  609 

See  Bill  of  Retiew,  2. 
Priokitt,  2,  S,  4. 


ORDER  OF  COURSE. 
See  Administeatiom  Order. 

ORDER  AND  DISPOSITION. 

1.  Traders  mortgaged  a  leasehold 
factory  to  ^.,  and  they  afterwards 
mortgaged  the  machinery  in  it, 
separately,  to  B.  Upon  the  bank- 
ruptcy of  the  traders,  who  had 
been  allowed  to  retain  possession 
of  the  machinery.  Held,  that  the 
moveable  machinery  passed  to  the 
assignees,  as  being  within  the 
order  and  disposition  of  the  bank- 
rupt, but  that  the  mackinery  fixed 
to  the  freehold  did  not,  though 
mortgaged  separately.  WhUmore 
v.  Empson.  313 

2.  The  Plaintiffs'  solicitor  made  an 
equitable  assignment  of  the  costs, 
to  which  he  would  become  en- 
titled in  the  suit,  to  a  stranger 
to  the  cause.  An  order  was  after- 
wards made  for  taxation  of  the 
Plaintiffs'  costs,  and  for  their  pay- 
ment to  the  solicitor  out  of  a 
fund  in  Court.  The  solicitor  be- 
came bankrupt  before  the  creditor 
had  obtained  any  stop  order  or 
given  notice  of  the  assignment. 
Held,  that  costs  were  within  the 
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order  and  disposition  of'the  bank- 
rupt, and  passed  to  his  assignees. 
Day  V.  Day.  Page  391 

See  Bill  of  Review,  2. 

OUTLAWRY. 
Where,  afler  plea  of  the  PlaintifiTs 
outlawry,  the  outlawry  has  been 
reversed,  the  Plaintiff  may  now 
obtain  an  order  for  liberty  to  pro- 
ceed with  the  canse.  Hunter  v. 
Ayre.  15 


PARENT  AND  CHILD. 
A.  and  his  wife  had  a  power  of  ap- 
pointing a  fund  to  her  children, 
which,  in  default,  was  settled  on 
the  children  who  attained  twenty- 
one,  and  in  default  thereof  on  the 
next  of  kin  of  the  wife.  There 
were  powers  of  maintenance  and 
advancement.  There  being  but 
one  child,  of  the  age  of  three,  of 
robust  health,  and  the  wife  being 
seriously  ill.  A,  and  his  wife  ap- 
pointed the  whole  fund  to  the 
child,  reserving  a  joint  power  of 
revocation.  The  child  died  three 
years  after,  an  infant,  and  her 
father  became  entitled  to  her  pro- 
perty. The  appointment  was  held 
valid.  Beere  v.  HqffmUter,  101 
See  Debt. 

PARTIES. 
1.  In  a  suit  against  commissioners, 
to  enforce  debentures  on  parish 
rates,  it  was  insisted  that  the  rate- 
payers were  necessary  parties; 
1st,  because   the  validity  of  the 


PlatntiflT's  security  was  contested ; 
and  2ndly,  because  they  ought  to 
be  present  at  the  taking  of  the 
accounts.  The  objection  was 
overruled,  on  the  ground  that  the 
validity  of  the  Plaintiff's  security 
had  been  determined  in  a  former 
suit,  in  which  the  Attorney-Ge- 
neral was  a  party,  and  because  the 
ratepayers  would  be  sufficiently 
represented,  in  taking  the  ac- 
counts, by  the  commissioners  who 
were  Defendants.  Fletcher  v. 
Gibbon.  Page  212 

2.  Some  only,  of  many  commis- 
sioners, appointed  under  an  Act 
to  raise  money  on  the  rates,  for 
parish  purposes,  were  made  De- 
fendants to  a  suit  by  a  bond-holder 
to  enforce  payment.  It  was  ob- 
jected that  all  the  commissioners 
ought  to  be  parties.  The  objec- 
tion was  removed,  by  the  Court 
ordering  the  decree  to  be  served 
on  the  absent  commissioners,  with 
notice  that  they  might  attend  the 
taking  of  the  accounts.     Ibid. 

PARTNER. 
See  Partnership. 

PARTNERSHIP. 
1.  The  defendant  agreed  to  pay 
1,000/.  for  a  share  in  a  partnership 
for  fourteen  years.  The  partners 
disagreed,  and  the  partnership  was 
dissolved  by  the  Court,  with  the 
assent  of  both  the  partners.  There 
being  faults  on  both  sides,  the 
Court  directed  a  due  proportion  of 
the  premium  to  be  returned.  As^ 
tie  V.  Wright.  77 
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ft.  In  1851,  j4.,  B.  and  C.  agreed  to 
be  partners  for  five  years.  Six 
months  afterwards,  ^.  being 
in  difficulties,  it  was  agreed  be- 
tween A.f  his  creditors  and  B.  and 
C,  that  A.  should  retire,  and  B. 
carry  on  the  business  for  his  own 
behoof  and  that  of  A,*s  creditors 
for  the  period  of  five  years,  as 
agreed  on  by  the  articles.  2nd. 
That  A.  should  assign  to  trustees 
his  separate  estate  for  the  benefit 
of  his  creditors,  and  B.  agreed  to 
appropriate  to  the  said  trustees 
the  share  of  profits  in  his  business 
that  would  have  accrued  to  A.  in 
the  event  of  the  partnership  having 
been  continued,  less  400/.  a  year 
to  be  appropriated  to  A.*s  main- 
tenance. A.  died  two  months 
after.  Held,  that  the  right  of  his 
creditors  to  a  share  in  the  profits 
thereupon  ceased.  Crosine  v.  Guion, 
Page  518 
See  Breach  of  Trust,  1,  2, 

PART  PERFORMANCE. 

See  Marriage  Settlement. 

PER  CAPITA. 

The  testator  had  a  son  and  two 
daughters  {A.  and  C)  living,  an- 
other daughter  (B.)  was  dead 
having  lefl  five  daughters.  He 
bequeathed  15,000/.,  as  to  5,000/. 
for  A,  for  life,  with  remainder  to 
her  children,  as  to  5,000/.  to  the 
five  daughters  of  B,,  and  as  to  the 
remaining  5,000/.  to  C.  for  life, 
with  remainder  to  her  children. 
He  then  gave  the  residue  "  equally 
amongst  his  son,  his  daughter  i#., 


the  five  daughters  of  fi«,  and  his 
daughter  C,  to  be  settled  as  he 
directed  the  three  sums  of  5,00C/. 
on  them  and  their  issue."  Held, 
that  the  five  daughters  of  B.  took 
per  capita,  so  that  each  was  en* 
titled  to  one-eighth  of  the  residue. 
Tffndale  v.  Wilkinttm.  Page  74 
See  Issue. 

PERISHABLE  PROPERTY. 
A  testator  having  freeholds  and  lease- 
holds, gave  "  all  his  real  and  per- 
sonal estate  "  upon  trust,  "  out  of 
the  rents  and  profits  of  his  said 
real  aiMl  personal  estate,"  to  pay 
his  widow  sufficient  for  her  main- 
tenance; and  on  her  death,  he 
devised  '*  all  his  said  real  and  per- 
sonal estate"  to  his  children. 
Held,  that  the  trustee  was  not 
bound  to  convert  the  leasehold 
property.     IVearmg  v.  Wearwg, 

99 
See  Tenant  for  Life  and  Re- 
main uerman. 

PER  STIRPES. 

See  Issue. 

Per  Capita. 

PETITION. 

5ec  Costs,  4,  5,  12. 

PLEA. 
See  Outlawry. 

PLEADING. 
A  general   allegation,  that  the  De- 
fendant admits  the  Plaintifif's  title, 
is  too  vague ;  the  statement  sliould 
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be  more  circumstantial.  Crowther 
V.  Crowtfier,  Page  305 

See  Bill  of  Review. 

Decree. 

Interpleader. 

Outlawry. 

Parties,  1,  2. 

POLICY  OF  ASSURANCE. 
1.  A  young  nobleman,  on  attaining 
twenty-one,  for  a  small  considera- 
tion, conveyed  his  reversion  in  real 
estates,  and  assigned  policies  which 
had  been  effected  on  his  life  in  his 
name,  for  securing  20,000/.,  with 
a  proviso  for  redemption  and  re- 
conveyance of  the  estates  and 
policies  on  payment.  After  a 
delay  of  fourteen  years  the  trans- 
action was  set  aside,  and  in  the 
meantime  the  policies  had  been 
sold  under  a  power  of  sale.  Held, 
that  the  mortgage  must  stand  as  a 
security  for  the  moneys  actually  ad- 
vanced, but  not  for  the  premiums 
which  the  mortgagee  had  paid  for 
keeping  up  the  policies.  The  bill 
had  specifically  asked  for  the  re- 
assignment of  the  policies,  and 
the  payment  of  the  produce  of 
those  sold  under  the  power  of 
sale.  The  same  relief  was  asked 
at  the  hearing,  and  was  given 
by  decree.  Af^er  the  decree  had 
been  passed,  the  Plaintiffs,  find- 
ing the  account  in  respect  of 
receipts  and  payments  of  the 
policies  would  be  onerous  to  them, 
obtained  a  rehearing,  and  then 
asked  that  this  part  of  the  decree 
might  be  omitted.  The  Court 
held  them  entitled,  and  rectified 


the  decree  accordingly,  and  with- 
out costs.  Petmell  v.  Millar, 

Page  172 

2.  A  husband,  on  his  marriage,  as- 
signed a  policy  on  his  life  to  trus- 
tees as  a  provision  for  his  wife, 
but  he  afterwards  became  unable 
to  pay  the  premiums.  The  Court 
authorized  the  trustees  to  sell  it 
and  accumulate  the  produce.  Hill 
V.  Trenery.  16 

8.  A  husband,  by  his  marriage  settle- 
ment, covenanted  to  keep  up  poli- 
cies on  his  life,  for  the  benefit  of 
himself,  wife  and  children.  He 
became  wholly  unable  to  pay  the 
premiums.  The  Court  authorized 
the  trustees  to  surrender  the  poli- 
cies. Beresford  v.  Beresford,  292 
See  Alternative  Gift. 
Next  of  Kin. 
Re-hearino. 

POWER. 
See  Execution  of  Power. 
Fraud  on  Power. 
Power  of  Sale,  I,  2. 

POWER  OF  SALE. 

1 .  A  power  of  sale,  in  a  settlement, 
subsists  only  for  the  purposes  of 
that  settlement,  and  during  the 
time  when  the  uses  of  the  settle- 
ment are  in  existence,  and  when 
they  are  all  (except  a  jointure  se- 
cured by  a  term)  spent,  it  cannot 
be  exercised.     Wolley  v.  Jenkins. 

5S 

2.  By  a  marriage  settlement,  an  es- 
tate was  settled  on  the  husband  for 
life,  with  a  jointure  on  the  wife  sc- 
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cured  by  a  term,  with  remainder 
to  the  issue,  and,  in  default,  to  the 
husband  in  fee.  The  settlement 
contained  a  power  of  sale  and  ex- 
change vested  in  trustees,  to  be 
exercised  with  the  consent  of  the 
husband  or  the  person  entitled  to 
the  rents.  The  husband  died  with- 
out issue,  having  devised  his  es- 
Ute  in  trust  to  sell.  The  wife  was 
living.  Held,  that  the  power  of  sale 
given  to  trustees  of  the  settlement 
had  ceased  on  the  union  of  the 
estate  for  life  with  the  immediate 
reversion  in  fee,  and  that  it  could 
not  be  exercised  with  any  consent 
fVoUey  V.  Jenkim.  Page  53 

d.  Authority  given  to  insert  a  power 
of  sale  in  a  mortgage  of  an  infant's 
real  estate  to  pay  debt  and  costs. 
Selby  V.  Cooling.  418 

PRACTICE. 

1.  A  decree  having  been  made  for 
the  administration  of  an  estate, 
another  suit  was  afterwards  insti- 
tuted against  the  executrix  to  es- 
tablish an  adverse  claim  against  a 
portion  of  the  assets.  The  exe- 
cutrix being  abroad,  and  neglect- 
ing to  defend  the  second  suit,  it 
was  about  to  be  taken  pro  confesso. 
The  Court  gave  leave  to  the  Plain- 
tiff in  the  administration  suit  to 
intervene  and  defend  the  second 
suit  on  behalf  of  the  estate,  upon 
payment  of  cosu  and  giving  an 
indemnity.     OUUng  v.  PouUer, 

US 

%,  The  last  cause  in  the  paper  is 
no  longer  privileged.  Flower  v. 
Gtdye.  449 


$€€  Abandoned  Motion,  1,  2. 
Administration  Obdeb. 
Answer. 

Banking  Company. 
Costs. 

Cross-Examination,  1,  2,  3. 
Dismissal  for  want. 
Evidence. 
Intbrfleader. 
Intbrvbniko. 
Outlawry. 

Policy  of  Assurance,  1. 
Public  Comfany. 
Re- hearing. 
Restoring  Cause. 
Security  for  Costs. 

SaaUESTRATlON. 

PRESUMPTION. 

1.  The  Court,  acting  on  the  impro- 
bability of  a  lady  in  her  fifty- 
eighth  year  having  future  issue, 
distributed  the  fund.  Edwards  v. 
Tuck.  Page  268 

2.  A  sailor,  who  left  England  in 
1845,  on  the  Arctic  Expedition 
with  Sir  John  Franklin,  and  who 
had  not  been  heard  of  since  June^ 
1845,  was  presumed,  in  1856, 
under  particular  circumstances,  to 
have  survived  the  month  of  Ja- 
nuary,  1850.  Ommaney  v.  StiU 
well.  328 
See  Debt. 


PRINCIPAL  AND  SURETY. 
1.  The  Defendants  lent  A.  fi.,  at  the 
same  time,  two  sums  of  2,000i. 
and  3,000{.  on  distinct  securities, 
and  the  Plaintiff  was  surety  for 
the   first    sum.     Held,    that   the 
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Plaintiff;  on  paying  the  2,000Z., 
was  not  entitled  to  have  a  transfer 
of  the  securities  held  for  that  sum 
until  the  Defendants  had  also  been 
paid  the  lifiOOl.  Farebrother  ▼. 
IVodehouse.  Page  18 

%.  Surety,  by  subsequent  dealing 
with  the  creditor,  held  to  have  be- 
come a  principal.  Reader.  Lowndes, 

361 

S.  Judgment  having  been  obtained 
against  A.  B,,  a  surety,  he  entered 
into  a  new  arrangement  with  the 
creditor  (irrespective  of  the  prin- 
cipal debtor),  by  which  execution 
was  not  to  issue  -while  he  kept  up 
certain  policies  for  securing  the 
debt.  Held,  that  A.  B.  became 
principal,  and  not  surety,  by  the 
new  arrangement,  and  that  no  sub- 
sequent dealing  between  the  cre- 
ditor and  principal  debtor  would 
annul  it.  Therefore,  the  creditor 
having  afterwards  taken  the  prin- 
cipal debtor  in  execution,  and 
discharged  him  without  payment, 
held»  that  A.  B.  was  not  thereby 
released.     Ibid, 

PRIORITY. 
1.  By  the  same  will  were  given  a 
rent-charge  for  life  to  A,  B,,  a 
rent-charge  to  the  tenant  in  tail 
during  his  minority,  and  a  power 
to  the  tenant  for  life  to  jointure. 
The  power  was  exercised,  and  the 
jointure  was  secured  by  a  term 
and  powers  of  distress  and  entry. 
Held,  upon  a  deficiency  of  income, 
that  the  three  charges  were  pay- 
able pari  passu,     Coore  v.  Todd, 

92 


%,  A  first  incumbrancer  on  a  rever- 
sionary legacy  gave  due  notice  to 
the  trustees.  A  fund  was  after- 
wards brought  into  Court  to  pro- 
vide for  the  legacy,  and  a  second 
incumbrancer  obtained  the  first 
stop  order  on  it.  Held,  that  he 
did  not  thereby  obtain  priority 
over  the  first  incumbrancer.  Lvve^ 
sey  V.  Harding,  Page  141 

8.  A  sum  was  due  from  the  Plaintiffs 
to  a  contractor,  which  he  had  mort- 
^  gaged  successively  to  A,  B,^  C,  D, 
and  others.  By  arrangement  be- 
tween the  mortgagees,  the  fund 
was  assigned  to  C.  D.,  upon  trust 
to  distribute  it  amongst  them.  At 
the  date  of  the  assignment,  C.  D, 
had  a  charge  on  A,  B.*s  mortgage, 
but  which  was  not  noticed  in  the 
assignment.  A.  B.  afterwards  as- 
signed his  mortgage  to  E,  F,,  who 
had  no  notice  of  C.  D.V  charge  on 
it.  Held,  that  C.  D,  was  to  be 
postponed  to  E,  F,  in  consequence 
of  E,  F.'s  neglect  to  have  his  claim 
noticed  in  the  trust  deed.  The 
Commissioners  of  her  Majesty's 
Works  and  Public  Buildings,  and 
The  Battersea  Park  Commissioners 
V,  Harby,  508 

4.  Sir  G,  B,f  being  tenant  for  life  in 
possession,  and  also  absolutely  en- 
titled in  remainder  after  the  death 
of  his  mother,  to  a  sum  of  9,560/., 
which  was  the  first  charge  on  the 
estate,  granted  an  annuity  secured 
on  his  life  estate,  and  by  the  grant 
he  covenanted  against  all  charges 
whatever.  After  the  death  of  his 
mother,  held,  as  against  Sir  O,  B., 
that  the  annuity  had  priority  over 
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the  interest  of  the  9,560/.,  bat 
that  it  wa«  not  a  charge  on  the 
corpus  of  that  fund  for  interest 
paid  on  it  after  the  death  of  his 
mother  to  the  detriment  of  the 
annuitant;  held,  also,  that  the  same 
equity  affected  both  a  purchaser 
from  Sir  George  with  notice  of  the 
annuity  and  also  volunteer  under 
such  purchaser.  Knight  v.  Bowyer. 
Page  609 

See  Redemption. 
Tackino. 


PRIVILEGE. 

See  Practice,  2. 
Witness. 


PRODUCTION. 

!•  An  undertaking  to  produce  docu- 
ments to  the  Plaintiff,  means  to 
him,  his  solicitor  and  agents.  fVU- 
hams  V.  The  Prince  of  Waki  Ufe, 
4*0.  Company.  338 

%,  A  Plaintiff  obtaining  information 
from  the  production  of  documents 
in  the  Defendant's  possession,  is 
not  at  liberty  to  make  it  public, 
and  an  injunction  will,  if  neces- 
sary, be  granted  to  restrain  him. 
A  Plaintiff  having  published  state- 
ments relative  to  the  matters  in 
question  was,  as  a  condition  for 
making  an  order  for  production  of 
documents,  required  to  undertake, 
**  not  to  make  public  or  communi- 
cate to  any  stranger  the  contents 
of  such  documents." .  Ihid. 


PUBLIC  COMPANY. 

1.  Directors  allowed  a  judgment  to 
go  by  default  against  a  public  com- 
pany, which  the  Plaintiff  proceeded 
to  enforce  against  the  shareholders. 
Held,  that  the  shareholders  could, 
in  the  absence  of  collusion  and 
concert,  and  as  against  the  credi- 
tor, question  in  this  Court  the  va- 
lidity of  the  original  debt,  or  dis- 
cuss whether  the  action  could  have 
been  successfully  resisted  by  the 
company.     Green  v,  Nixon. 

Page  530 

2.  A  person,  employed  by  directors 
of  a  company,  is  not  bound  to  in- 
quire whether  they  are  acting 
within  the  limits  of  their  power. 
Ibid. 

3.  Where  a  creditor  obtained  a  judg- 
ment against  a  company,  and  then 
proceeded  to  enforce  it  against  the 
shareholders,  the  Court  considered 
that  he  was  bound  to  give  credit 
to  one  shareholder  whom  he  sued, 
for  moneys  previously  receive<l 
from  others,  but  the  Court  would 
not  disturb  the  appropriation  of 
part  of  the  moneys  the  creditor  had 
received  in  payment  of  his  costs  of 
his  ineffectual  proceedings  against 
other  shareholders.     Ibid. 

See  Notice,  2. 
Railway. 

Specific  Performance,  1,  ^. 
Transfer  of  Shares. 


PUBLIC  OFFICER. 
Bill  dismissed  with  costs,  as  against 
a  banking  company,  after  the  death 
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ess 


of  the  public  officer  named  as  Plain- 
tiff  and  before  the  substitution 
of  another.  Burmester  (Public 
Officer)  v.  The  Baron  Von  Stenz. 
Page  $2 


RAILWAY. 

The  trustees  of  two  charities,  being 
identical,  purchased  one  estate  on 
behalf  of  the  two  charities,  out  of 
two  sums  of  money  paid  into  Court 
by  two  distinct  railway  companies 
for  parts  of  the  charity  lands  taken 
separately  by  them.  The  proceed- 
ings to  complete  and  apportion  the 
estate  were  consolidated.  Held, 
that  the  costs  of  the  joint  proceed- 
ings were  payable  by  the  railway 
companies  equally,  and  not  in  pro- 
portion to  the  values.  The  London 
and  Brighton  Railway  Company  v. 
The  Shropshire  Union  Railway 
Company.  605 

REAL  AND  PERSONAL 

ESTATE. 

See  Conversion. 

Re-CON  VERSION. 

REBUILDING. 

See  Condition. 

RECEIVER. 
1.  The  testator  appointed,  as  trustee 
and  executor,  a  person  who,  for 
many  years,  had  been  the  paid  re- 
ceiver and  manager  of  his  estate. 
The  tenant  for  life  being  an  infant, 


the  Court  continued  the  executor 
as  receiver  at  a  salary.  Newport 
V.  Bury.  Page  30 

2,  Held,  upon  a  petition  to  discharge 
a  receiver  and  pay  over  the  money 
in  Court  and  the  balance,  the  re- 
ceiver, though  served,  ought  not 
to  appear,  and  his  costs  were  not 
allowed.  Herman  Y.Dunbar,  312 
See  Statute  of  Limitations. 

RE-CONVERSION. 
J.  B.  being  under  a  will  entitled  to 
freeholds  in  possession  and  copy- 
holds in  remainder,  which  were 
both  impressed  with  the  character 
of  personalty,  did  acts  expressive 
of  an  intention  to  reconvert,  as  re- 
garded the  freeholds  only.  Held, 
that  the  copyholds  still  retained 
the  character  of  personalty.  Mere* 
dith  V.  Vick.  559 

See  Conversion. 

REDEMPTION. 

1.  A  mortgage  was  given  for  a  judg- 
ment debt.  There  was  a  prior 
equitable  charge,  of  which  the 
mortgagee  had  no  direct  notice, 
but  no  investigation  of  title  or 
production  of  deeds  was  had,  be- 
sides which,  by  arrangement,  the 
mortgagor's  solicitor  prepared  the 
deed  for  the  mortgagee's  solicitor. 
The  Court  concluded,  that  the 
arrangement  was  to  give  a  mort- 
gage subject  to  existing  charges, 
and,  also,  that  the  mortgagee  was 
affected'  by  the  notice  possessed 
by  the  mortgagor's  solicitor  of  the 
prior  equitable  title.  Tweedale  v. 
Tweedak.  341 
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2«  A.  made  two  equitable  mortgaget 
of  two  several  estates,  the  one  to 

A,  and  the  other  to  B,  He  then 
executed  a  legal  mortgage  of  both 
to  C,  who  had  constructive  notice 
of  the  prior  equitable  mortgages. 

B.  obuined  a  transfer  o(  A,*s  mort- 
gage. Held,  that  C  could  only 
redeem  B.,  oo  payment  of  both 
debU.     Tweedalt  v.  Tweedale. 

Page  341 
SeeCovtn^  It  S>  3. 

REFORMING  DEED. 
A  marriage  settlement,  dated  in  1823, 
reformed  in  1857,  and  after  the 
death  o^  the  husband,  upon  proof 
of  the  written  instructions,  so  as 
to  give  the  property  to  the  wife 
absolutely  in  the  event  of  her  sur- 
viving her  husband  and  there  being 
no  issue  (which  events  had  hap- 
pened).    Wolterheek  v.  Barrow. 

423 

REHEARING. 
A  young  nobleman,  on  attaining 
twenty-one,  for  a  small  considera- 
tion, conveyed  his  reversion  in  real 
estates,  and  assigned  policies  which 
had  been  effected  on  his  life  in  his 
name,  for  securing  20,000/.,  with 
a  proviso  for  redemption  and  re- 
conveyance of  the  estates  and 
policies  on  payment.  After  a 
delay  of  fourteen  years  the  trans- 
action was  set  aside,  and  in  the 
meantime  the  policies  «had  been 
sold  under  a  power  of  sale.  Held, 
that  the  mortgage  must  stand  as  a 
security  for  the  moneys  actually  ad- 


vanced, bat  not  for  the  premioms 
which  the  mortgagee  had  paid  for 
keeping  op  the  policies.  Fewmdi 
V.  MUlat.  Page  172 

Ste  Policy  of  Assukakce. 


RELEASE. 

1.  The  testator  bequeathed  1,000/Lto 
A.  B.f  who  was  indebted  to  him 
on  bond.  He  gave  instrucdcms 
for  a  codicil,  and,  in  his  own  hand, 
wrote  his  wish  that  A.  B,*s  legacy 
should  be  made  up  SfiOOL,  speci- 
fying the  bond  as  part  of  that 
sum.  The  codicil  was  never  exe- 
cuted, and  the  document  was  not 
proved  as  testamentary.  Held, 
that  tlie  bond  debt  was  not  re- 
leased, and  that  A.  B.  took  the 
legacy  subject  to  the  payment  of 
the  debt.      Chester  v.  Urwkk. 

402 

2.  The  estate  of  an  intestate  was 
divided  between  the  persons  claim- 
ing to  be  creditors  pari  passu,  and 
they  executed  a  release  to  the  ad- 
ministratrix from  all  claims.  A 
creditor  executed  the  deed  in  re- 
spect of  a  particular  debt,  which 
was  stated.  He  some  time  afler 
made  a  further  claim  against  the 
estate  of  the  administratrix,  who 
had  charged  it  with  the  payment 
of  the  intestate's  debts.  Held, 
that  it  was  barred  by  the  release. 
Bisset  V.  Burgess.  278 


RELIGION. 
See  Charity,  1,  2,  3,  4,  5,  6. 
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RENT. 

See  Mortgage,  5. 
Notice,  5, 

REPAIRS. 

See  Condition. 


RESIDUE. 

1.  Bequest  of  specific  chattels  in  trust 
to  sell,  '*  in  the  first  place"  to  pay 
the  debts,  and  then  to  divide  the 
residue  amongst  five  persons. 
There  was  no  residuary  gifl.  Held, 
that  the  debts  were  primarily  pay- 
able out  of  the  general  residue. 
Netvbegin  v.  Bell,  Page  386 

2.  After  gifts  to  -^.,  J5.  and  C,  there 
was  a  gift,  *'  after  their  decease,*' 
of  that  property,  together  with 
the  residue.  Held,  that  *'  after 
their  decease"  meant  "  subject  to 
the  interests  of  J,,  B,  and  C.,*' 
and  that  these  words  did  not  post- 
pone the  immediate  enjoyment  of 
the  general  residue.     Lill  v.  LilL 

446 

RESTORING  CAUSE. 
A  decree  was  taken  by  default  in 
consequence  of  the  negligence  of 
the  clerk  of  the  Defendant's  soli- 
citor. The  Court  refused  to  re- 
store the  cause.     Flower  v.  Gedye* 

449 

REVERSION. 
See  Tenant  for  Life  and  Remain- 
derman, ly  ft. 


SALE. 

1.  A  prohibition  against  raising  a 
charge  by  sale  held  also  to  prevent 
its  being  done  by  mortgage.  Ben- 
neU  V.  Wyndham.  Page  521 

2.  Devise  of  real  estates  to  trustees 
in  fee,  upon  trust  "  out  of  the  rents, 
issues  and  profits  thereof"  to  pay 
two  annuities,  "  and  by  the  same 
ways  and  means,  or  by  such  other 
ways  and  means  (except  a  sale  or 
sales)  as  they  may  think  proper, 
to  levy  and  raise "  sufficient  to 
pay  off  the  charges  on  the  estate. 
And  subject  to  the  trusts  afore- 
said, to  ^.  for  life,  with  remainders 
over.  Held,  that  the  trustees 
could  not  raise  the  charges  either 
by  sale,  or  by  mortgage,  or  by 
leases  on  fines,  but  that  they  must , 
be  raised  out  of  the  rents  and  the 
profits  of  timber  and  mines,  the 
trustees  exercising  a  discretion,  so 
as  not  to  exhaust  the  whole  incoroej 
leaving  nothing  for  the  tenant  for 
life.    lind. 

See  Power  of  Sale. 

SCHEDULE. 
See  Lease. 

SCHEME. 
A  grammar  school,  previously  found- 
ed, was  endowed  in  1571,  and  the 
governors  were  in  1577  incorpo- 
rated by  Royal  Charter,  giving 
them  powers  to  make  rules  and 
elect  governors.  Afterwards, 
various  other  charitable  gifts  were 
made  to  the  governors  connected 
with    the    school.       Held,    that, 
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thoagh  improper  conduct  was 
even  alleged  against  the  governors, 
this  was  a  proper  case  for  a  scheme 
for  the  purpose  of  putting  the 
whole  under  one  uniform  system 
of  management.  The  Attorney" 
General  v.  The  Gotemore  of  the 
Free  Grammar  School  of  Qjueen 
Elizabeth  in  Dedham.       Page  350 

SECURITY  FOR  COSTS. 
A  Plaintiff,  who  had  gone  to  CaU- 
fomiaf  wa)  ordered  to  give  secu- 
rity for  costs.  Two  months  after- 
wards, the  Defendant  moved  that 
he  might  give  security  within  a 
limited  time,  or  that  the  bill  might 
be  dismissed.  Held,  that  the  mo- 
tion was  premature.  0*  Connor  v. 
'     Sierra  Nevada  Company.  608 

SEQUESTRATION. 
An  attachment  was  issued  by  mistake 
into  a  county  in  which  the  De- 
fendant (who  WHS  abroad),  had  not 
resided,  and  a  return  of  '*  non  est 
inventtu"  made.  The  Court  or- 
dered a  sequestration.  Hodgson 
V.  Hodgson.  604 

SETTING  ASIDE  DEED. 
See  Policy  6f  Assurance. 
Setting  aside  Pubchase. 
Solicitor  and  Client. 
Trustee  and  Cestui  que  Trust. 

SETTING  ASIDE  PURCHASE. 
See  Executor. 
Rehearing. 

Trustee  and  Cestui  que  Trust. 


SETTLEMENT. 

1.  A  father  directed  a  fond,  given 
to  his  daughter,  to  be  settled 
'*  upon  her  and  Iter  issue,"  so  that 
"  the  same  might  not  be  liable  or 
subject  to  the  debts,  control  or 
engagements  of  any  husband" 
whom  she  might  happen  to  marry 
during  her  lifetime.  Held,  that 
the  settlement  ought  to  give  the 
daughter  a  power  of  appointment 
by  will  in  default  of  issue.  Stan- 
ley V.  Jackman.  Page  450 

2.  Form  of  settlement  in  such  a  case. 
Ibid. 

3.  By  a  post-nuptial  settlement,  a 
husband  and  wife  covenanted  with 
trustees  to  settle  all  the  property 
which  the  wife  might  become  en- 
titled to  during  the  coverture  on 
themselves  for  life,  with  remainder 
to  their  children.  During  the  co- 
verture, part  of  such  property  was 
allowed  by  the  husband  to  be  paid 
over  to  the  trustees;  the  other 
part  was  not  reduced  into  posses- 
sion at  the  husband*s  death.  Held, 
that  originally,  the  settlement  was 
binding  on  neither  party ;  and  se- 
condly, that  the  part  paid  over 
had  been  effectually  made  subject 
to  the  trusts  by  the  husband. 
Anderson  v.  Abbott.  457 

See  Executory  Trust. 
Gift  over. 
Husband  and  Wife. 
Marriage  Settlement. 
Policy  op  Assurance,  3,  S. 
Power  of  Sale. 
Reforming  Deed. 
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SEWAGE. 

1.  A  local  board  of  health  held  not 
justified  in  polluting  the  surface 
water  which  flowed  by  an  open 
gutter  into  a  canal^  by  diverting 
it  into  a  sewer,  and  passing  the 
sewage  into  it.  The  Manchtiter, 
Sheffield f  ^c, ,  Railway  Company  v. 
The  JVorksop  Board  of  Health. 

Page  198 

2.  Where  a  canal  company  had  a 
statutory  power  to  supply  it  with 
water  out  of  such  "  brooks,  streams 
and  watercourses  as  should  be 
found  within  a  certain  distance.*' 
Held,  that  it  would  be  difficult  to 
hold  that  the  mere  surface  water 
of  a  road,  not  arising  from  any 
spring  or  natural  certain  supply, 
could  fall  within  the  Act,  so  far 
and  to  such  an  extent,  as  to  ex- 
clude a  local  board  of  health, 
under  the  Public  Health  Act,  from 
making  a  system  of  drainage  essen- 
tial to  the  district,  which,  offend- 
ing against  the  rights  of  no  one 
in  any  other  particular,  merely 
allowed  to  flow  through  gratings 
into  the  sewer  the  water  collected 
on  a  public  road  from  rain  and 
from  the  overflowing  of  the  surplus 
of  the  neighbouring  houses,  which 
water  had  theretofore  flowed  down 
an  open  gutter  into  a  canal.    Ibid. 

3.  The  Metropolitan  Board  of  Works 
constructed  a  sewer  in  the  high 
road,  and  the  Lewisham  District 
Board  made  a  branch  sewer  run- 
ning into  it.  The  combined  effect 
of  the  two  was,  to  drain  an  orna- 
mental pond  and  rivulet  in  the 
adjoining   lands   of  the   Plaintiff. 


In  a  suit  to  obtain  an  injunction, 
Held,  first,  that  neither  of  the 
Boards  were,  in  respect  to  the 
diversion  of  the  water^  to  be  treated 
as  clothed  with  the  rights  or  obli* 
gations  of  adjoining  landowners. 
Secondly,  that  they  had  not  ex- 
ceeded their  statutory  rights  so  as 
to  be  liable  to  be  restrained  by 
injunction;  thirdly,  but  that  if 
either  of  these  Boards  were  pro- 
ducing this  injury  to  the  Plaintiffs, 
by  the  unskilful  or  improper  con- 
struction of  the  sewer,  this  Court 
would  interfere  to  prevent  it ;  and, 
fourthly,  that  such  not  being  the 
case,  the  rights  of  the  Plaintiffs 
were  limited  to  a  claim  for  com- 
pensation under  the  11  &  12  VicU 
c.  1 12,  8.  50,  and  the  18  &  19  Vict. 
c.  120,  s.  86.  Stainton  v.  Wool- 
rych;  Stainton  v.  The  Metropolitan 
Board  of  fVorkSt  find  the  Lewisham 
District  Board  of  Works.   Page  225 

SEWER. 
See  Sewage. 

SHARES. 
See  Cost  Book,  ti. 
Notice,  2. 
Transfer  of  Shares. 

SHIP. 
See  Mortgage,  4. 

SOLICITOR  AND  CLIENT. 
1.  The  case  of  Harrison  v.  Guest  (6 
De  G.,  M.  4*  G.  424),  does  not  es- 
tablish that  the  fact  of  an  unpro- 
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fessional  person  having  employed 
no  solicitor  is  a  matter  of  no  im- 
portance.    Denton  v.  Donner, 

Page  285 

2.  An  absolute  conveyance  of  a  re- 
versionary interest  to  a  solicitor 
reduced,  by  decree,  to  a  mortgage, 
the  solicitor  standing  in  a  quoii 
though  not  absolute  relationship 
of  trustee  and  solicitor,  and  failing 
to  prove  that  the  transaction  was 
clearly  understood,  and  that  full 
value  was  given.     Ibid. 

8.  If  a  solicitor  purchase  from  his 
client,  and  institute  a  suit  against 
third  parties  to  enforce  his  right, 
the  objection  to  the  transaction,  on 
the  ground  of  its  being  a  purchase 
by  a  solicitor  from  his  client,  can- 
not be  maintained  by  such  third 
parties.  Knight  v.  Bowyer.  609 
See  Taxation. 

SPECIFIC  LEGACY. 

1 .  Bequest  of  "  all  my  Bank  Stock 
and  foreign  securities  as  invested 
by  Mr.  A.,  stockbroker."  Held  to 
pass  Three-and-a-quarter  Cents., 
the  testator  not  having,  at  the  date 
of  his  will  or  at  his  death,-  any 
other  stock  to  answer  this  descrip- 
tion. Held  also,  to  pass  foreign 
securities  purchased  after  the  date 
of  the  will  by  Mr.  B.  Drake  v. 
Martin.  89 

2.  Bequest  of  "  my  property  not  in 
England^  in  the  hands  of  my  attor- 
ney abroad,  Mr.  fV.,  consisting  of 
R.  Bonds,  &c."  Held  to  pass  all 
property  abroad.    Ibid, 

8.  Bequest  of  legacies  to  be  trans- 
ferred by  the  executors  "  either 


in  Three  per  cent.  Consols  or 
Three  per  cent.  Reduced  Stock 
standing  in  the  testator's  name," 
within  twelve  months  after  his 
decease.  The  transfer  was  made 
afler  the  twelve  months.  Held, 
that,  notwithstanding  the  discre- 
tion, the  legacies  were  specific, 
and  that  the  legatees  were  entitled 
to  all  the  dividends  accruing  there- 
on subsequent  to  the  testator's 
death.  Chester  v.Urwick,  (No.  1.) 
Page  402 
4.  Bequest  of  specific  chattels,  in 
trust  to  sell,  **  in  the  first  place" 
to  pay  the  debts,  and  then  to  di- 
vide the  residue  amongst  five  per- 
sons. There  was  no  residuary 
gift.  Held,  that  the  debts  were 
primarily  payable  out  of  the  ge- 
neral residue.    Newbegin  v.  BelL 

886 

SPECIFIC  PERFORMANCE. 

1.  A  company  having  given  notice  to 
take  land  under  their  compulsory 
powers,  and  the  price  being  fixed, 
the  contract  is  complete,  and  this 
Court  will  entertain  a  suit  by  the 
company  for  specific  performance, 
but  they  will  not,  though  success- 
ful, obtain  their  costs,  if  they  could 
have  derived  the  same  advantage 
by  proceeding  under  their  Act. 
The  Regent's  Canal  Company  v. 
Ware,  575. 

2.  It  seems  doubtful,  whether,  where 
a  public  company  have,  under 
their  compulsory  powers,  given 
notice  to  the  landowner  to  take 
his  land,  and  nothing  more  is 
done,  a  suit  for  specific  perform- 
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ance  can    be  maiiitained.      The 
Regent's  Canal  Convpany  v.  Ware. 
Page  575 
See  CaEDiToas'  Dbxd. 

MAaaiAOB  Sbttlbment,  f • 
Vbndob  and  Pvbchasbe. 

STATUTE  OF  OISTRIBU- 

TION. 

See  Class,  1. 

STATUTE  OF  FRAUDS. 
See  Mabriaoe  Sbttlembmt. 

STATUTE  OF  LIMITATIONS. 

1.  When  the  owner  of  an  estate  con- 
tracts for  valuable  consideration 
with  his  mortgagees  to  put  a  man 
in  possession,  and  directs  him  to 
apply  the  rents  in  payment  of  the 
interest  on  the  first  mortgage,  and 
then  the  interest  on  the  second, 
the  mortgagor  cannot  afterwards 
urge,  that  the  Statute  of  Limita- 
tions excludes  the  second  mort- 
gagee because  the  rents  were  no 
more  than  suflBcient  to  pay  the 
first,  and  the  second  mortgagee 
had  for  more  than  twenty  years 
received  nothing.  Knight  v.  Bow- 
yer.  609 

2.  In  Junet  1814,  Sir  O.  B.  granted 
six  annuities,  and  executed  a  re- 
ceivership and  trust  deed  to  secure 
them.  By  the  former,  the  re- 
ceivers were  to  receive  the  rents 
of  the  estate,  **  in  trust'*  to  pay 
the  six  annuities,  and  also  other 
annuities  thereafter  to  be  granted ; 
and  by  the  trust  deed,  the  estate 
was  conveyed  to  a  trustee  to  secure 
the  same  annuities.     In  August 

VOL.  XXIII. 


following.  Sir  6.  B.  granted  three 
other  annuities,  and  he  executed 
a  deed  of  direction,  requiring  the 
receivers  and  the  trustee  to  pay 
all  the  nine  annuities.  Notice  was 
given  to  the  receivers  and  trustee. 
The  receivers  remained  in  posses- 
sion, but  the  rents  were  insuffi- 
cient, and  for  forty  years  the  three 
annuitants  received  nothing.  They 
then  filed  a  bill  to  enforce  their 
claims.  Held,  that  they  were  not 
barred  by  the  Statute  of  Limita- 
tions.   Knight  V.  Bowyer, 

Page  609 
See  Lachbs. 

STATUTES. 
6  Ann,  c.  18. 

See  Jurisdiction. 
l&2Ficf.  c.  110. 

See  Judgment. 
6  &  7  rtct.  c.  67. 

See  Church. 
7&8  Vict.c.  118,  s.  13. 

See  Banking  Company. 

10  &  11  rtct.  C.96. 

See  Trustee  Relief  Act,  1, 2, 

11  &  12  yict.c.  112,  s.  5. 
See.SzwAOE,  8. 

18&  14  Ftct.c,  60. 
See  Administration  Order. 
Annuity,  2. 
Costs,  12. 

«STOCK.»' 
The  words  **  stock  in  the  foreign 
funds'*  held,  upon  the  terms  of 
a  will,  to  comprise  all  foreign  se- 
curities for  which  the  faith  of  the 
government  of  the  foreign  country 
was  pledged.    Ellis  v.  Eden.    548 

Y  Y 
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STOP  ORDER. 

1.  The  Plaintiif  *8  solicitor  made  an 
equitable  assignment  of  the  costs 
to  which  he  would  become  entitled 
in  the  suit  to  a  stranger  to  the 
cause.  An  order  was  afterwards 
made  for  taxation  of  the  PlaintiflTs 
costs,  and  for  their  payment  to  the 
solicitor  out  of  a  fund  in  Court. 
The  solicitor  became  bankrupt  be- 
fore the  creditor  had  obtained  any 
stop  order  or  given  notice  of  the 
assignment.  Held,  that  costs  were 
within  the  order  and  disposition  of 
the  bankrupt,  and  passed  to  his 
assignees.    Day  v.  Day. 

Page  391 

£•  A  first  incumbrancer  on  a  rever- 
sionary legacy  gave  due  notice  to 
the  trustees.  A  fund  was  after- 
wards brought  into  Court  to  pro- 
vide for  the  legacy,  and  a  second 
incumbrancer  obtained  the  first 
stop  order  on  it.  Held,  that  he 
did  not  thereby  obtain  priority 
over  the'  first  incumbrancer. 
Livesey  v.  Harding,  141 

SUBSTITUTIONAL  LEGACY. 

1.  Bequest  to  A.  B»  for  life,  and  after 
her  death,  to  pay  and  divide  it 
amongst  her  children  living  at  her 
decease,  and  the  issue  of  such  of 
them  as  should  be  then  dead 
leaving  issue,  such  issue  to  take 
their  parents'  share,  with  a  gift 
over  if  all  the  children  of  A.  fi. 
should  die  in  her  lifetime  without 
leaving  issue.  Two  children  died 
in  the  life  of  A.  B,^  leaving  child- 
ren.   Held,  that  grandchildren  of 


A*  B,  who  predeceased  their  pa- 
rents did  not  take;  but  that  grand- 
children of  A.  Bmt  who  survived 
their  parents,  but  died  in  the  life 
of  A.  B,,  took  vested  interests, 
which  passed  to  their  representa- 
tives,    Thamp»(m  v.  C^tee. 

Page  282 
2.  By  his  will,  a  testator  gave  20,0002. 
to  his  daughter  for  life,  with  re- 
mainder to  her  children,  to  be 
vested  at  twenty-one  or  death 
under  that  age,  leaving  issue. 
By  a  codicil,  "  instead  of  the 
20,000/.,"  he  gave  15,0001.  to  his 
daughter  for  life,  with  remainder 
to  her  children  '*  or  the  sur- 
vivors." Held,  that  the  gift  by 
the  codicil  was  not  substitutional, 
so  as  to  make  the  limitations 
of  it  similar  to  those  in  the  will, 
and  therefore,  that  children  who 
died  after  attaining  twenty-one,  in 
the  life  of  the  daughter,  were  ex- 
cluded, as  against  the  surviving 
children.      Haley    v.    Bannuter, 

See  Alternative  Gift. 
Issue. 
Next  of  Kin. 

SURRENDER. 
See  Cost  Book,  3. 

Policy  of  Assurance,  2,  3. 

SURVIVORSHIP. 

After  certain  bequests  for  life,  the 
general  residue  was  (in  effect  sub- 
ject thereto)  bequeathed  to  the 
surviving  children  of  ^.,  who  was 
living.     Held,  that  the  survivor- 
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ship  had  reference  to  the  death  of 
the  testator.  Liilr.LilL  Page  446 
See  Pbxsumption,  2.  . 


TACKING. 
Where  two  properties  are  mortgaged 
by  J.  to  B.  for  distinct  sums,  and 
C.  is  surety  for  one  only,  the  right 
of  B.f  to  retain  all  the  securities 
until  repaid  both  debts,  overrides 
the  right  of  C.  to  have  the  benefit 
of  the  securities  for  that  debt  for 
which  he  is  surety.  Farebrother 
V.  fVodehmue.  18 

TAXATION. 

1.  A  petition  was  presented  for  the 
taxation  of  a  paid  bill  of  costs, 
alleging  specific  items  of  over- 
charge. The  solicitor  thereupon 
offered  to  repay  the  amount  of 
such  items  and  the  costs.  The 
Petitioner  did  not  accede  to  this, 
but  brought  the  petition  to  a  hear- 
ing. The  Court  ordered  the  taxa- 
tion of  the  bill,  treating  these  items 
as  omitted.    Re  CatUn.  (No.  2.) 

412 

2.  A  solicitor  agreed  to  undertake 
the  defence,  of  another  solicitor 
upon  agency  charges.  On  special 
petition,  a  taxation  of  his  bill  was 
ordered,  "having  regard  to  the 
agreement."    Re  Gedye,         347 

3.  A  solicitor  agreed  to  conduct  the 
defence  of  another  solicitor  upon 
agency  terms,  in  case  of  the  de- 
fence   being    unsuccessful.      On 


entering  into  the  agreement,  the 
latter  suppressed  from  the  former 
the  existence  of  a  material  corre- 
spondence, which  was  the  princi- 
pal ground  of  a  decree  being  made 
against  him.  But  the  solicitor, 
after  the  discovery,  still  continued 
the  defence  without  objection. 
Held,  that  he  was  not  released 
from  the  contract     Re  Gedye, 

Page  347 

4.  Bills  of  costs  assumed  to  be, 
upon  payment,  taxable  in  equity, 
where  the  solicitor  had  retained 
them  in  his  possession,  and  de- 
clined to  produce  them.  Re  Lough- 
borough, 439 

5.  Order  made  for  taxation  of  bills 
of  costs  after  payment,  where  the 
solicitor  had  produced  them  on  the 
execution  of  a  mortgage,  out  of 
the  t>roduoe  of  which  they  had  been 
paid,  but  had  taken  them  back 
immediately,  and  afterwards  re- 
fused to  produce  them.    Ibid. 

6.  It  is  not  necessary  to  specify 
items  of  overcharge  upon  a  peti- 
tion for  a  taxation  after  payment, 
in  a  case  in  which  the  solicitor,  by 
retaining  the  bill  of  costs  and  re- 
fusing to  produce  it«  prevents 
the  client  pointing  out  the  over- 
charges.   Ibid, 

7.  A  petition  of  a  solicitor  to  review 
the  Taxing  Master's  decision,  as 
to  specified  items  of  charges  for 
conferences,  some  of  which  had 
been  reduced  and  others  wholly 
disallowed,  was  dismissed  with 
costs,  the  Court  declining  to  enter 
into  the  merits  of  such  matters. 
Re  Hubbard.     (No.  2.)  481 
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TENANT. 

See  MoRTOAOB,  5. 

Notice,  5. 

TENANT  FOR  LIFE. 
See  HEiRg  OF  the  Body,  ^. 
Mansion. 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

1.  Trustees,  having  a  discretion,  al- 
lowed a  reversionary  interest  to 
remain  unsold  for  nineteen  years, 
when  it  fell  into  possession.  Held, 
that  the  tenant  for  life,  who  had,  in 
the  meanwhile,  received  nothing  in 
respect  of  income  on  it,  was  entitled 
to  he  recouped  out  of  the  fund. 
Wilkinson  v.  Duncan.      Page  469 

2.  Mode  of  calculating  the  amount 
to  he  received  by  the  tenant  for 
life,  and  of  regulating  the  relative 
rights  of  the  tenant  for  life  and  re- 
mainderman in  such  a  case.    Ihid, 

S.  A  testator  bequeathed  life  annui- 
ties payable  from  his  death,  and 
he  directed  a  fund  to  be  set  apart  to 
secure  them.  He  also  gave  one-half 
of  the  residue  of  his  personal  estate 
to  his  widow  absolutely,  and  the 
other  half  to  other  parties  for  life, 
with  remainders  over.  By  a  codicil, 
he  postponed  the  payment  of  the 
annuities  until  the  death  of  the 
wife.  Held,  that  the  intermediate 
dividends  of  the  fund  set  apart  to 
answer  the  annuities  constituted, 
as  between  the  tenants  for  life  and 
those  in  remainder,  income  and 
notcorpiM.  Cranley  v.  Dixon,  5\% 
See  Costs,  1,  2. 

Mansion. 

Perishable  Propektt. 


TENANT  PER  AUTER  VIE. 
See  Jurisdiction* 

TERM. 
See  Mbeoer. 

TIME  OF  VESTING. 
See  Next  op  Kin. 

TRANSFER  OF  SHARES. 
By  the  rules  of  a  company,  no  trans- 
fer of  shares  was  to  be  made  until 
all  arrears  of  calls  had  been  paid. 
The  manager  of  the  company  trans- 
ferred to  a  mortgagee  his  own 
shares,  on  which  an  arrear  of  calls 
was  due,  without  paying  tbem. 
The  committee  of  management  of 
the  company  having  afterwards  re- 
cognized the  mortgagee  as  a  share- 
holder. Held,  that  they  could  not 
claim  from  him  the  arrears  due  at 
the  time  of  the  transfer.  WaU(m 
V.  Eales.  Page  294 

TREASURER. 
See  Account. 

TRUST. 
See  Charity. 
Church. 

PoLicr  OF  Assurance. 
Settlement. 
Trustee. 

TRUSTEE. 
The  testator  appointed,  as  trustee 
and  executor,  a  person  who,  for 
many  years,  had  been  the  paid 
receiver  and  manager  of  his  estate. 
The  tenant  for  life  being  an  iofiuit, 
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the  Court  continued  the  executor 
as  receiver  at  a  salary.  Newport 
V.  Bury.  Page  SO 

See  Account. 

Breach  of  Trust. 

Crbditors*  Dbbd. 


TRUSTEE  ACT,  1850. 
See  Costs,  12. 


TRUSTEE  AND  CESTUI  QUE 
TRUST. 

1 .  Purchase  by  a  trustee  and  execu- 
tor from  his  cestui  que  trust  of  a 
portion  of  an  unascertained  residue 
set  aside.    Smedley  v.  Farley,  358 

2.  Distinction  between  a  purchase  by 
a  trustee  for  sale  and  a  purchase 
of  a  reversionary  interest  by  a 
trustee  from  his  cestui  que  trust. 
The  former  is  absolutely  void,  and 
in  the  second  case  the  burden  of 
proof  lies  on  the  trustee  to  show 
that  every  possible  security  and 
advantage  were  given  to  the  cestui 
que  tnutf  and  that  as  much  as 
possible  was  gained  for  him  in 
the  transaction,  and  as  could  have 
been  obtained  under  any  other 
circumstances.    Denton  v.  Donnor, 

285 

TRUSTEE  RELIEF  ACT. 
1.  Costs  of  an  application  by  tenant 
for  life  to  obtain  payment  of  the 
income  of  funds  paid  into  Court 
under  the  Trustee  Relief  Act,  held 
to  be  payable  out  of  the  income 
and  not  out  of  the  carpus.  In  re 
Hamersley's  Settlement.  267 


2.  On  a  petition  by  tenant  for  life  un- 
der the  Trustee  Relief  Act,  for  pay- 
ment of  the  income,  her  costs  were 
ordered  to  be  paid  out  of  the  in- 
come, and  those  of  the  trustee  out 
of  the  carpus.  Re  HadbuuFs  Set- 
tlemeni.  Page  266 

TURNER'S,  SIR  GEORGE,  ACT. 
See  Admimibtratxon  Ordbb. 


UNCERTAINTY. 
The  Court  also  held,  that  the  ques- 
tion of  uncertainty  and  intestacy 
under  the  will  of  Mr.  Thettusson  to 
be  already  determined.  Lard  Ren- 
dlesham  v.  Robaris.  821 


UNDERTAKING. 
See  Production. 


VENDOR  AND  PURCHASER. 

1.  When  the  completion  of  a  pur- 
chase is  delayed  through  the  de- 
fault of  the  vendor  in  possession, 
and  the  property  has  diminished 
in  value,  or  has  been  deteriorated 
by  permissive  waste,  the  purchaser 
is  entitled  to  compensation.  The 
Regent*s  Canal  Company  v.  Ware. 

575 

2.  Vendor  held  accountable  for  the 
rents,  but  not  entitled  to  any  in- 
terest on  the  purchase*money,  Ae 
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purchase  not  haying  been  com- 
pleted through  the  default  of  the 
vendor,  and  the  purchase-money 
having,  afler  due  notice  to  the 
vendor,  been  laying  idle*  The 
Regents  Canal  Company  v.  IFare, 
Page  575 
See  Specific  Perfokicancb. 


VESTING. 

1.  A  testator  directed  a  reversionary 
sum  to  fall  into  his  residue.  He 
gave  an  annuity  to  A.  for  life,  and 
his  residue  to  a  class  of  children 
who  should  attain  twenty-one. 
The  only  residue  was  the  rever- 
sionary sum  and  the  fund  set  apart 
to  answer  the  annuity.  On  the 
death  of  ^.,  held,  that  children 
bom  in  the  life  of  A.,  but  after  one 
of  the  class  had  attained  twenty- 
one,  were  excluded,  and  did  not 
participate  in  the  fund  then  dis- 
tribuuble.  Hagger  v.  Payne.  474 

2.  Where  a  residue,  consisting  partly 
of  reversionary  property,  is  given 
directly  to  a  class,  the  class  is  to 
be  ascertained  at  once,  and  not 
from  time  to  time  as  the  reversions 
fall  into  possession  and  become 
distributable.    Ibid, 


VISITOR. 
1.  In  charity  cases,  where  there  is  a 
visitor,  this  Court  will  not  interfere 
with  the  visitatorial  power,  as  to 
internal  regulations  and  manage- 
ment, unless  there  be  a  breach  of 
trust.  The  Attorney-General  v. 
The  Governors  of  the  Free  Gram- 


mar School  of  Queen  E&eabdh  m 
Dedham.  Page  350 

2.  Where  the  Crown  is  the  founder, 
the  King  is  the  visitor,  and  the  Court 
does  not  interfere  as  to  the  internal 
regulations  and  management,  but 
where  the  charity  is  founded  by  a 
private  individual,  and  no  visitor 
is  appointed,  and  the  Crown,  by 
Royal  Charter,  has  incorporated 
the  governors,  and  authorized  them 
to  make  rules,  this  Court  will  in- 
terfere if  the  existing  rules  do  not 
carry  into  effect  the  views  and 
wishes  of  the  founder,  and,  to  fur- 
ther the  founder's  intention,  it 
directs  a  scheme,  rendered  neces- 
sary by  the  altered  state  of  cir- 
cumstances and  the  progress  of 
civilization.    IM, 


VOLUNTARY  SETTLEMENT. 

Prior  to  his  marriage,  a  husband  en- 
tered into  a  parol  contract  to  settle 
his  intended  wife's  property.  The 
property  was  not  settled  until  after 
the  marriage.  Held,  that  the  ante- 
nuptial parol  contract  was  inope- 
rative under  the  Statute  of  Frauds, 
that  the  marriage  was  not  a  part 
performance,  that  the  postnuptial 
settlement  was  voluntary,  and  tlie 
husband  being  greatly  indebted  at 
the  time,  the  settlement  was  void 
as  against  the  husband's  creditors. 
Warden  v.  Jones.  487 

See  Marriage  Settlement,  2. 
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WATER. 
See  Sewage. 


WILL. 

1.  A,  B.  gave  the  moiety  of  a  bouse 
and  other  property  to  trustees,  to 
sell  and  pay  a  number  of  annuities 
and  legacies,  and  the  residue  to 
six  persons.  C.  D.  afterwards 
devised  the  other  moiety  of  the 
same  house  to  A.  B.U  trustees, 
upon  the  same  trusts,  for  the 
benefit  of  the  same  persons,  and 
to  and  for  the  same  ends^  intents 
and  purposes  as  were  directed  by 
A,  B,*s  will  of  and  concerning  her 
moiety  of  the  house.  Held,  that 
the  legatees  and  annuitants  under 
A.  B.'s  will  had  no  further  interest 
in  C.  D.'s  moiety  than  to  have 
their  bequests  paid  in  full.  BaS' 
hett  V.  Lodge.  Page  ld8 

2.  A,  B.  bequeathed  all  his  real  and 
personal  estate  to  C.  D. ;  but 
he  stated,  that  on  his  death,  his 
father's  property  would,  under  his 
father's  will,  devolve  on  his 
nephews.  This  was  not  the  fact, 
for  it  formed  part  of  A.  B*i  es- 
tate. Held,  that  the  father's  pro- 
perty did  not  pass  under  A*  B.*s 
will.  CircuiH  v.  Perry,  275 
See  Abatement  of  Legacies. 

Alternative  Gift. 

Annuity,  1. 

Bequest. 

Children. 

Class. 

Condition. 

Conversion. 


See  Cross  Remainder. 
Devise. 

Dying  without  Issue. 
Execution  of  Power. 
Executory  Trust. 
Extrinsic  Evidence. 
Foreign  Funds. 
Grandchildren. 
Heirs  of  the  Body. 
Implication. 
Intestacy. 
Issue,  2. 
Mortgage,  3. 
Next  of  Kin,  1,  2. 
Per  Capita. 
Perishable  Property. 
Priority. 
Release. 
Residue. 
Sale,  2. 

Specific  Legacy. 
"  Stock." 

Substitutional  Legacy. 
Survivorship. 

Tenant  for  Life  and  Re- 
mainderman. 
Uncertainty. 
Vesting,  1,  2. 


WINDING-UP. 

1.  Directors  who  had  voted  to  them- 
selves a  number  of  paid-up  shares, 
held  liable  to  all  the  calls.  DanitVt 
Case.     (No.  2.)  Page  568 

2.  The  directors  of  a  company  voted 
themselves 2,400  "paid-up  shares" 
for  their  services.  The  company 
having  been  ordered  to  be  wound 
up,  the  official  manager  insisted  in 
having  them  placed  on  the  list  of 
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INDEX  TO  THE  PRINCIPAL  MATTEKS. 


B  fWpWt  Of  tlMM 

he  soceeeded.  Hdd, 
that  dwogh  the  shares  were  TOted 
to  them  as  "  paid-up  diares^**  the 
directors  were  stiD  liaUe  to  pay 
the  eadb  Hke  the  other  sfaare- 
holdeis.  Darnels  eau,  (No.  2.) 
Page  566 
See  Cost  Book,  6. 

WITNESS. 
1.  A  witness  is  not  bound  to  attend 


the< 

able  expenses  of  his 
have  been  tendered 
where  an  usofficient 
been  made.  Broau  ▼.  UnyJ,  pt  1 29 
2.  Hie  pririlq^y  whidi  enables  n 
husband  and  wile  to  dcdBe  an- 
swering questions  as  to  a 
non-access  in  cases  of 
legitimacy,  applies  to  a  case  where 
a  chOd  is  born  three  mondis  after 
the  marriage.  ^aoa«  t.  jimatu  273 
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PmiCTKD  BY  C.  BOWORTH  AND  IONS, 
BELL  YARD,  TBMPLB  BAR. 
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